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CASES 

ARGUED  AND  DETERMINED  1806, 

IN   THE 

Court  of  KING'S  BENCH, 

IN 

Michaelmas  Term,   ' 

In  the  Forty-seventh  Year  of  the  Reign  of  George  II I, 


77turs(Iai/i 
Nov.  6th. 

Vicars  against  Wilcocks.   - 

Where  spe- 

IN  an  action  on  the  case  for  slander  the  plaintiff  declared,  that  ?'^^  damage 
*  'is  necessary 

whereas  he  was  retanied  and  employed  by  one  J.  O.  as  a  to  sustain  en 

journeyman  for  wages,  the  defendant  knowing  the  premises,  and  ^c^'^"  '^r   . 

maliciously  intending  to  injure  him,  and  to  cause  it  to  be  be-  not  sufficient 

lieved  by  J,  O.  and  others  that  the  plaintiff  had  been  guilty  of  to  prove  a 

unlawfully  cutting  the  cordage  of  the  defendant,  and  to  prevent  ^\^]  ^^^  ^f^ 

the  plaintiff  from  continuing  in  the  service  and  employ  of  J.  O.  third  person 

and  to  cause  him  to  be  dismissed  therefrom,  and  to  impoverish   !k    T  cl*Mr 

him ;  in  a  discourse  with  one  J.  M.  concerning  the  plaintiff  such  as  that 

and  concerning  certain  flocking  cord  of  the  defendant  alleged   ".^  "'*™P^*.^^ 

I  1  1    r         1  •  1    1       I      /  1       .  /-     .      V  ,     ,   the  plaintiff 

to  nave  been  before  then  cut,  said  that  he  (tiie  derendani)  had  ffQ^  iijg  ^m- 

last  night  some  flocking  cord  cut  into  six  yard  lengths,  but  he  pl^y  before 
knew  who  did  it;  for  it  was  William*  f"  tears;  meaning  that  the  j^^m  f^^ 
plaintiff  had  unlawfully  cut  the  said  cord.    And  so  it  stated  other  which  they 
like  discourse  with  other  third  persons,  imputing  to  the  plaintiff     5    b^tVh*^'' 
that  he  had  maliciously  cut  the  defendant's  cordage  in  his  rope-   special  da- 
yard.     By  reason  whereof  the  said  J.  O.  believing  the  plaintiff  {"^p."'"!*" 
to  have  been  guilty  of  unlawfully  cutting  the  said  flocking  cord,   and  natural 
&c.  discharged  him  from  his  service  and  employment,  and  has   consequence 
always  since  refused  to  employ  him ;  and  also  one  R.  P.  to  ^^j.  ^  *  ^°" 
Vol.  VI 11.  B  whom       *[*2  ] 


a  CASES  IN  MICHAELMAS  TERM 

3806.         vhom  the  plaintiff  applied  to  be  employed  after  his  discharge 

^  from  J.  O.,  on  account  of  the  speaking  and  publishing  the  said 

against        slanderous  words,  and  on  no  other  account  whatsoever,  refused 

WlLcoCKS.    to  receive  the  plaintiff  into  his  service.     And  by  reason  of  the 

premises  the  plaintiff  has  been  and  still  is  out  of  employ  and 

damnified,  ^c. 

,  It  appeared  at  the  trial  before  Lawrence  J.  at  Stafford  that 
the  plaintiff  had  been  retained  by  J.  O.  as  a  journeyman  for  a 
year  at  certain  wages,  and  that  before  (he  expiration  of  the 
year  his  master  had  discharged  him  in  consequence  of  the  words 
fipoken  by  tlie  defendant.  Tiiat  the  plaintiff  afterwards  applied 
to  li.  P.  for  employment,  who  refused  to  employ  him,  in  con- 
sequence of  the  words,  a7id  because  his  former  master  had  disr 
charged  him  for  the  offence  imputed  to  him.  The  plaintiff  was 
thereupon  nonsuited ;  it  being  admitted  that  the  words  in  them- 
selves were  not  actionable  without  special  damage ;  and  the  learno 
ed  Judge  being  of  opinion  that  the  plaintiff  having  been  retained 
by  his  master  under  a  contract  for  a  certain  time  then  unexpired, 
it  was  not  competent  for  the  master  to  discharge  him  on  account 
of  the  words  spoken  ;  but  it  was  a  mere  wrongful  act  of  the  mas- 
ter, for  which  he  was  answerable  in  damages  to  the  plaintiff: 
that  the  supposed  special  damage  was  the  loss  of  those  advantages 
r  5  1  "which  the  plaintiff  was  entitled  to  under  his  contract  with  his 
master;  which  he  could  not  in  law  be  considered  as  having  lost, 
as  he  still  had  a  right  to  claim  them  of  his  master,  who,  without 
a  sufficient  cause,  had  refused  to  continue  the  plaintiff  in  his 
service.  2dly,  With  respect  to  the  subsequent  refusal  of  R.  P, 
to  employ  the  plaintiff,  that  it  did  not  appear  to  be  merely  on 
account  of  the  words  spoken ;  but  rather  on  account  of  his  for- 
'  mer  master  having  discharged  him  in  consequence  of  the  accu- 
sation ,•  without  which  he  might  not  have  regarded  the  words. 

Jervis  now  moved  to  set  aside  the  nonsuit,  and  urged  that  it 
•was  always  deemed  sufficient  proof  of  special  damage  in  these 
cases  to  shew  that  the  injury  arose  in  fact  from  the  slander  of 
the  defendant,  and  it  was  not  less  consequence  of  it  because 
the  act  so  induced  was  wrongful  on  the  part  of  the  master.  He 
said,  that  he  could  find  no  case  where  such  a  distinction  was 
laid  down,  and  that  the  practice  of  Nisi  Prius  was  understood  (o 
be  otherwise.  2dly,  That  the  refusal  of  i?.  P.  to  employ  the 
plaintiff  was  clear  of  that  objection;  and  that  such  refusal  had 

proceeded 


Vicars 

ascainst 


IN  TrtE  Forty-seventh  Year  of  GEORGE  III. 

proceeded  upon  the  alleged  cause  of  discharge  by  the  first  mas-         1806. 
ter,  and  not  upon  the  bare  act  itself  of  discharge. 

Lord  Ellen  BOROUGH  C.  J.  said,  that  the  special  damage 
must  be  the  legal  and  natural  consequence  of  the  words  spoken,  WiLCOCKS. 
otherwise  it  did  not  sustain  the  declaration  :  and  here  it  was  an 
illegal  consequence  :  a  mere  wrongful  act  of  the  master ;  for 
M'hich  the  defendant  was  no  more  answerable,  than  if,  in  con- 
sequence of  the  words,  other  persons  had  afterwards  assembled 
and  seised  the  plaintiff,  and  thrown  him  into  a  horsepond  by  L  '*  J 
■way  of  punishment  for  his  supposed  transgression.  And  his 
Lordiihip  asked  \\hether  any  case  could  be  mentioned  of  an  ac- 
tion of  this  sort  sustained  by  proof  only  of  an  injury  sustained 
by  the  tortious  act  of  a  third  person-  Upon  the  second  ground, 
non  liquet  that  the  refusal  by  R.  P.  to  employ  the  plaintiff  was 
in  consequence  of  the  words  spoken,  as  it  is  alleged  to  be: 
there  was  at  least  a  concurrent  cause,  the  act  of  his  former 
master  in  refusing  to  continue  him  in  his  employ  ;  which  was 
more  likely  to  weigh  with  R.  P.  than  the  mere  words  them- 
selves of  the  defendant. 

The  other  Judges  concurring, 

Hule  re  fused  < 


Allen  asrainst  Ormond.  Fridai/, 

>  °  Nov.  7tb. 

IN  case  for  obstructing  the  plaintiff's  private  right  of  way,  the    _         ,     , 
J     1        •  A  i  ^  1       I  ■     a-  AC  J         One  who  has 

declaration  stated  that  the  planititi  was  seised  ot  two  gardens    a  grant  of  an 

with  the  appurtenances  in  fV.,  and  claimed  for  him  a  right  of  occupation 

foot  and  horseway  "  from  his  said  gardens,  &c,  unto,  into,  over,  ^lare^h^^ase^ 

across,  and  along  a  close  called  Crannels  in  the  said  parish,  unto  a<<:ainst  the 

and  into  a  certain  public  king's  highway  in  the  parish  aforesaid^  r^^T*^ 

and  so  back  again,"  &c.     It  appeared  at  the  trial  before  Cham-  v/hicU  the 

bre  J.  at  1  Veils,  that  the  entire  close  called  Crannels  had  previous   ^^'^^  'e^ds  for 

1  «ii-  oj  11  1    obstructing 

to  the  year  1792  belonging  to  one  opnckman,  who  then  conveyed    \x^  although  it 

most  of  it  to  Chantry  and  Hayes,   for  the  latter  of  whom  the    be  proved 

^  /  that  the  pub- 

lic in  p^eneral  had  used  the  way  without  denial  for  the  last  12  years.  The  terminus  ad 
quem  being  laid  to  be  a  }nibUc  highway  is  proved  by  evidence  of  a  public  footway,  though 
such  description  of  the  terminus  might  have  been  bad  on  special  demurrer,  as  not 
being  sufficiently  certain. 

B  2  plaintiff 
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1806.  plaintiff  was  trustee,  for  the  purpose  of  building  and  laying  out 
.  gardens;  reserving  by  the  same  deed  a  foot  and  horse  road,  set 

a^aimt  **"*  '"  *  ™^P  annexed  to  *  the  deed,  all  round  the  extremity  of 
Ormond,  the  close;  which  road  led  as  well  over  the  parcel  conveyed  a« 
L  ^  J  over  the  part  retained  by  Spackman.  Tlie  twa  gardens  men- 
tioned in  the  declaration,  together  with  a  house  belonging  tu 
Jlayes,  were  taken  out  of  the  parcel  so  conveyed,  and  adjoined 
the  road,  which  after  passing  by  the  gardens  and  over  the  part 
originally  retained  by  Spackman,  (on  which  latter  the  obstruc- 
tion complained  of  was  erecied,)  led  immediately  to  a  public 
foolreay  approaching  the  city  of  7Ja///,  and,  by  a  circuity,  to  a 
carriage  road  to  the  same  place.  It  also  appeared  in  evidence, 
that  the  foot  and  bridle  road  reserved  to  the  purchasers  in  the 
conveyance  from  Spackman  is  ad  for  the  last  twelve  years  and 
upwards  been  constantly  used  by  the  public.  The  defendant 
was  now  in  possession,  through  mesne  conveyances,  of  the  re- 
mainder of  Crannels,  which  had  been  originally  retained  by 
Spackman,  and  had  obstructed  that  part  of  the  road  granted 
"which  led  over  his  own  premises.  ' 

It  was  objected  at  the  trial,  amongst  other  things,  1st,  that 
the  general  user  of  the  road  for  so  long  a  time  by  all  the  king's 
subjects  having  made  it  a  common  highway,  the  plaintiff's  pri- 
vate right  was  merged  in  the  public  right ;  and  that  however 
he  might  still  maintain  an  action  of  covenant  against  the  gran- 
tor or  those  claiming  under  him,  as  upon  a  covenant  running 
with  the  land,  for  obstructing  him  in  the  exercise  of  the  private 
right  of  way  granted  to  him  ;  yet  that  in  this  form  of  action, 
where  the  plaintiff  sues  only  as  one  of  the  king's  subjects  against 
a  stranger,  he  could  not  complain  of  the  nusance,  without  shewing 
special  damage.  2dly,  That  the  terminus  ad  quern  described 
in  the  pleadings  being  a  public  highway,  which  is  nomen  gene- 
ralissimum,  and  must  be  taken  to  be  a  highway  for  all  purposes, 
r  fi  1  was  not  proved  by  evidence  of  a  common  footway  only.  These 
and  other  objections  being  overruled  at  the  trial,  and  a  verdict 
with  nominal  damages  taken  for  the  plaintiff,  were  now  again 
urged  by  East  and  Gaselee  upoa  a  motion  for  a  new  trial.    But 

The  Court  said,  with  respect  to  the  first  objection,  that  where 
a  party  has  a  certain  special  right  of  way  granted  to  him,  he  may 
rest  upon  that  title,  and  need  not  resort  to  a  general  right,  which 
may  possibly  be  disputed  by  conflicting  evidence  ;  especially  in 

a  case 
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a  case  like  the  present,  of  a  public  right  of  way  growing  out  of        1806. 
an  occupation  way.    As  to  the  second  point,  they  held  the  termi-         

•  •  All  K'V 

nus  ad  quern  laid  to  be  well  enough  proved  by  evidence  of  a  pub-        a<rainst 
lie  footway  ;  for  it  was  a   public  highxcay  for  foot  passengers  ;     Orj40N©, 
though  such  a  description  inigiit  be  bad  upon  special  demurrer, 
as  not  pointing  out  with  sufficient  certainty  what  sort  of  high- 
way was  meant,  (a) 

Rule  refused. 


(a)  Vid.  Rex  v.  The  Inhabitants  of  Hatfield  in  Derbyshire,  M. 
10  G.  2.  B.  R.  Rep,  Temp.  Hnrdw.  313.  Mr.  Ford  {M&.)  reports 
the  caseJhus:  Indictment  against  the  defendants  for  not  repairing  a 
highway,  described  the  way  to  be  a  certain  common  and  ancient 
King's  highway  for  all  the  Kin<{'s  subjects;  and  it  alleged  to  be  so 
ruinous  that  the  King's  subjects  cannot  pass.  And  now,  after  a  ver- 
dict for  the  King  at  Derby  assizes,  Deimison  in  arrest  of  Judgment 
moved,  that  as  there  were  various  sorts  of  highways,  as  horseways, 
footways,  and  drift  ways,  and  the  common  form  of  indictments  is  to 
express  the  nature  of  the  way;  therefore,  this  was  ill.  Sed  per 
cw-iam,  the  bounds  of  the  way,  as  to  the  length  and  breadth,  are 
properly  described ;  and  as  this  is  laid  to  be  a  highway  for  all  the 
King's  subjects,  we  must  take  it  to  be  a  way  for  all  sons  of  passengers 
and  carriages ;  aud  to  say  it  is  a  highway  for  all  the  King's  subjects  is 
a  sufficient  description  of  such  a  way.     So  judgment  for  the  King. 

But  in  Alban  v.  BrounsaU,  Yelv.  163.  vpon  demurrer  to  a  plea  of  a 
right  of  passage,  the  bar  was  adjudged  ill,  amongst  other  reasons,  for 
this,  that  it  was  not  shewn  what  manner  of  passage  il  was,  whether 
^n  foot,  or  horse,  or  cartway  ;  so  that  it  was  in  the  whole  uncertain. 


Miles  a<rai?ist  Sheward. 


[71 

Monday, 
Nov.  10th. 


IN  case,  upon  a  warranty  of  a  horse,  the  third  count  stated,  Where  the 
that  whereas  the  plaintiff  had  bought  of  the  defendant,  upon  whole  con- 
warranty  of  soundness,   a    certain  horse  for  80/.   paid  by  the  ^  promise  is 

truly  stated, 
and  also  all  such  parts  of  the  promise  itself,  the  breach  of  which  is  complained 
of,  it  is  not  necessary  to  state  in  the  declaration  other  parts  of  the  promise,  not 
qualifying  or  varying  in  any  respect  the  parts  so  complained  of  as  broken.  As  where 
the  plaintiff*  declared  that  in  consideration  of  his  re-delivery  to  the  defendant  of  an 
unsound  horse  which  he  had  before  then  sold  Jo  the  plaintiff",  the  defendant  pro- 
mised to  deliver  to  him  another  horse  in  lieu,  <Vc.  which  should  be  wortU  80/.  and  be 
ayoung  horse,  and  then  alleged  a  breach  in  both  these  respects,  held  sufficient ;  though 
the  proof  was  not  only  of  a  promise  that  the  second  horse  should  be  worth  80/. 
(which  it  was  not)  and  be  a  young  horse,  but  also  of  a  warranty  that  it  was  sonn3. 
and  had  never  been  in  harness. 


B  3 


plaintiff 
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1806.         plaintiff  to  the  defendant,  but  which  horse  was  unsound,  and 

was  in  consequence  returned  by  the  plaintiff  to  and  accepted  by 

as'ainst  ^^®  defendant ;  and  thereupon  the  defendant,  in  consideration  of 
ShewaRD.  the  premises,  promised  the  plaintiff  that  he  would  sell  and  de- 
liver to  him  another  horse,  in  lieu  of  the  horse  so  returned  for 
unsoundness,  nhich  should  be  worth  80/.  and  should  be  a  young 
horse ;  the  plaintiff  averred  that  the  defendant  did  sell  and  deliver 
to  him  another  horse  in  lieu  of  the  horse  so  returned,  but 
that  the  defendant  deceived  and  defrauded  the  plaintiff  in 
this,  that  the  last-mentioned  horse  so  delivered  in  lieu  of  the 
horse  so  returned,  &.c.  at  the  time  of  the  promise,  &c.  was  not 
nor  at  any  time  since  has  been  worth  80/.,  but  only  251. :  and 
the  plaintiff  further  averred  that  the  last-mentioned  horse,  &c, 
was  not  a  young  but  an  aged  horse.  The  proof  at  the  trial,  at 
the  sittings  at  Westminster,  was  that  when  ihe  defendant  agreed 
to  take  back  the  first  horse  for  unsoundness,  and  to  deliver  ano. 
ther  in  lieu  of  it,  he  told  the  plaintiff  that  the  latter  "  was  worth 
80/.  that  he  would  warrant  it  sound,  and  that  it  was  a  young  horse, 
and  had  never  been  in  harness."  The  horse,  though  young,  was 
proved  not  to  be  worth  80/.  It  was  objected  that  the  evidence 
did  not  sustain  the  count ;  the  plaintiff  having  omitted  to  state 
•    '  two   branches   of   the   warranty  in   the   contract  declared  on; 

namely,  the  soundness  of  the  second  horse,  and  that  it  had  never 
J  been  in  harness.   But  Lord  Ellenborough  considered  it  to  be  suffi- 

cient that  the  plaintiff  had  set  out  all  the  substantive  and  material 
parts  of  the  contract,  the  breach  of  which  he  complained  of; 
the  parts  omitted  not  qualifying  in  any  manner  the  sense  of 
those  parts  set  out  upon  which  the  breaches  were  assigned.  The 
plaintiff  therefore  recovered  a  verdict ;   which 

Park  now  moved  to  set  aside,  and  to  enter  a  nonsuit,  by  leave; 
contending  that  any  variation,  however  trivial  in  setting  forth  a 
contract  declared  on,  was  fatal.  Per  Buller  J.  in  King  v,  Pip- 
pet  (fl),  and  in  Drewry  v.  Twiss  (/»).  And  he  also  referred  to 
White  V.  Wilson  {c),  and  to  Penny  w.  Porter  (d)  which  were  de- 
cided on  the  same  ground. 

Lord  Ellenborough  C.  J.  If  any  one  substantive  part  of 
the  warranty  stated,  not  qualified  by  another  part  omitted,  be 
proved  not  to  be  true,  is  not  that  a  breach  of  the  warranty  suffi- 

(a)  1  Term  Rep.  240.  (I)  4  Term  Rep.  560. 

{e)  2  Bos.  (J-  Pnl  116.  (rf)  2  Eatt,  2. 

cient 
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cient  to  maintain  an  action,  although  there  may  be  also  other         1806. 

parts  of  the  warranty  broken,  which  the  plaintiff  may  not  think         

it  worth  his  while  to  complain  of?     The  doctrine  contended        ao-ainst 
for  would  go  the  length  of  saying  that  in  covenant,  which  is  a    Sheward, 
contract  under  seal,    all  the  covenants,   though    no  breach  of 
most  of  them  be  complained  of,  must  nevertheless  be  set  out, 
as  forming  one  entire  contract.      The  substantial  part  of  the 
contract,  of  the  breach  of  which  the  plaintiff  complained,  was, 
that  the  horse  was  not  worth  80/.:  this  he  proved:  and  whether- 
or  not  it  were  sound,  or  had  or  had  not  even  been  in  harness, 
was  quite  immaterial  to  this  purpose.     In  Penny  v.  Porter,  the 
alternative  part  of  the  contract,  omitted  to   be  stated,  altered         E  ^  3 
the  whole  nature  of  the  contract ;  and  the  mode  of  executing 
it  could  not  change  the  original  contract  itself. 
Grose  J.  concurred. 

Lawrence  J.  It  is  a  very  different  thing  whether  the 
plainiff  state  truly  \hoie  parts  of  a  contract,  the  breach  of 
whidh  he  complains  of,  though  other  parts  not  material  to  the 
question  be  not  stated  ;  or  \\hether  he  state  any  part  of  it  un- 
truly; for  then  it  appears  to  be  a  different  contract.  That  was 
tbe  case  of  Bristow  v.  IVright  (a).  There,  m  an  action  against 
the  sheriff  for  taking  the  goods  of  a  tenant  in  execution,  with- 
out satisfying  the  .landlord  for  a  year's  rent  then  due,  of  which 
the  sheriff  had  notice,  the  declaration  in  setting  out  the  demise 
stated  that  the  rent  was  reserved  quarterly ;  which  was  not 
proved:  and  though  it  was  unnecessary  to  state  how  the  rent 
was  reserved,  if  a  year's  rent  were  alleged  to  be  due;  yet  the 
plaintiff  having  undertaken  to  state  it,  and  stating  it  falsely, 
the  variance  was  deemed  fatal.  So  in  While  v.  fVilson,  the 
plaintiff  declared  upon  a  contract  for  wages  upon  a  certaia 
voyage  from  London  to  Jftica,  and  from  thence  to  the  West 
Indies;  but  the  proof  was  of  a  contract  for  a  voyage  from 
London  to  Africa^  and  from  thence  to  the  West  Indies  or  Ame- 
rica, and  afterwards  to  London,  &c. ;  which  was  a  contract  for 
a  different  voyage  than  that  declared  on. 

Le  Blanc  J.  Where  the  plaintiff  states  the  consideration 
for  the  promise  of  the  defendant,  he  nmst  state  the  whole  con- 
sideration ;  for  otherwise  the  contract  is  not  truly  stated.     But        [  ^0  ] 

(o)  See  Williamson  v,  Allison^  2  East,  450-2.  where  this  case  is  com- 
mented upon. 

B  4  where 
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1806.        where  lie  states  the  consideration  truly,  as,  here,  the  re-delivery 

Miles        ^^  *^^  defendant  of  the  first  horse ;  and  then  states  those  parts 

against        °^  ^^^  defendant's  promise,  the  breach  of  which  he  complains 

Sheward,    of,   and  states  those  truly ;    that  is  sufficient,   without  stating 

other  parts  of  the  promise  irrelevant  to  the  breach  complained 

of. 

Rule  refused. 


Jo^'ii'th       Young  and  Another  against  Alexander  Brander 

and  Dunbar. 

1    aTtfl    t  T^  assumpsit  for  work  and  labour  done,  and  materials  pro- 

a  ship  re-  vided  by  the  plaintiffs  at  the  request  of  the  defendants,  tried 

mamed  for  a  before  Lord  Ellenborough  C.  J.  at  the  sittings  after  Michaelmas 

the  sale  in  ^^rw*  1805,  the  plaintiffs  had  a  verdict  for  68/.  Os.  \0d.  subject 

the  vendors,  to  the  opinion  of  the  Court  on  the  following  case,    , 

upon  the  face        The  plaintiffs  are  ship-builders.     On  the  10th  of  June  1803, 

or  the  regis-      i      ,  r  i  t> 

ter,  by  the  defendants  became  owners  of  the  schooner  Rebecca;  and  on 

reason  of  the  the  fi6th  of  May,  1804,  they,  by  a  bill  of  sale  duly  executed 
having  omit-  °"  ^^^'  ^^y>  ^"^  reciting  the  certificate  of  registry,  transferred 
ted  for  so  the  whole  of  tlieir  interest  in  the  Uebecca  for  a  valuable  con- 
live*  a  copy  sideration  to  one  Thomas  Brander :  and  on  the  same  day  an 
of  the  ill-  indorsement  was  duly  made  and  attested  on  the  original  certifi-. 
oorsemeni  oi  ^^^^  ^f  registry,  according  to  the  form  prescribed  by  the  stat, 
on  the  origi-  34  G.  3.  c,  68.  and  delivered,  together  with  the  bill  of  sale,  to 
nal  certih-  jjjg  purchaser,  Thomas  Brander ;  who  on  the  same  day  took 
gistry  to  the  possession  of  the  Rebecca,  and  from  that  time  acted  as  sole 
proper  owner :  but  he  did  not  deliver  a  copy  of  the  said  indorsement  to 
rizedtomake  *^®  persons  authorized  to  make  *  registry,  and- grant  cer- 
registry,  &c'.  tificates  of  registry,  until  the  '23d  of  June,  1804,  on  which 
th"^^'f^t'Vr  *^*y  ^^  obtained  a  new  certificate  of  registry.  The  defendants' 
G.  3.  c.  68.  names   remained   on   the    registry   at    the     Custom-house,    as 

*.  15.  yet  the  owners,  (but  it  did  not  appear  to  be  with  their  concurrence) 

vendors  are  ,     ,  ,     ,    t  ,    -^  i  i 

not  liable         ""til   the  23d  of   June,    1804,   wlien    such  new  registry  was 

during  that  made.  On  the  1 1th  of  June,  1804,  the  captain  of  the  Rebecca 
interval  for 

repairs  ordered  by  the  captain,  under  liie  direction  of  the  vendee,  (who  for  this  pur- 
pose must  be  considered  as  a  stranger  to  the  legal  owQcrs;)  and  consequently  had  no 
puthoritv  express  or  implied  to  bind  thein, 

%  11 J  •  by 
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b^'  order  of  Thomas  Bramler,  took  the  Rebecca  to  the  plaintiffs 
to  be  repaired  for  her  outward  voyage  ;  who  thereupon  made 
the  repairs,  &c.  which  are  the  subject  of  this  action,  between 
the  1  Ith  and  IQih  of  June,  1804;  during  which  time  the 
names  of  the  defendants  remained  on  the  register  at  the  custom- 
house :  and  no  notice  was  given  by  the  defendants  to  the 
plaintiffs  of  the  change  in  the  ownership  previously  to  the  work, 
being  done.  If  the  plaintiffs  were  entitled  to  recover  in  this  action, 
the  verdict  was  to  stand ;  otherwise  a  nonsuit  was  to  be  entered. 

Yates,  for  the  plaintiff,  contended  that  as  the  defendants 
continued  the  legal  owners  of  the  ship  till  after  the  time  when 
the  repairs  were  made,  by  reason  of  the  requisites  of  the 
registry  acts  not  having  been  complied  with,  and  without  which 
no  properly  in  the  ship  could  pass  from  them  to  the  vendee, 
they  were  consequently  liable,  as.  owners,  for  repairs  ordered 
'by  the  captain.  It  has  been  long  settled  that  the  legal  owners 
are  liable  for  necessary  repairs,  whatever  contract  they  may 
have  entered  into  with  the  captain,  unknown  to  the  builder, 
that  he  should  bear  the  buithon.  Rich  v.  Coe  (a),  Garnam  v. 
Beunett  {b)^  and  other  cases,  particularly  Westerdell  v,  Dale  (c.) 
The  question  arose  in  the  latter  upon  an  ineffectual  attempt 
to  convey  under  the  registry  acts.  Now  here  the  stat.  34  Geo.  ii. 
c.  68.  s.  13.  expressly  requires  that  a  copy  of  the  indorsement 
of  the  transfer  of  property  shall  be  delivered  to  the  person 
authorized  to  make  registry  and  grant  certificates  of  ret^istry, 
otherwise  such  sale  or  contract,  &c., shall  be  utterly  null  and 
void  to  all  intents  and  purposes  whatsoever.  He  was  proceeding 
to  argue  the  point  of  ownership  on  the  statute  (rf)  when  Le 
Blanc  J.  said  that  he  supposed  it  would  not  be  disputed  on  the 
other  side  that  the  requisites  of  the  act  had  not  been  complied 
with  at  the  time,  and  that  the  legal  ownership  still  remained 
with  the  defendants,  though  they  might  have  done  every  thing 
which  they  were  to  do  in  order  to  convey  it  to  Thomas  Brander: 
but  still  the  question  would  be,  whether  they  were  chargeable 
with  repairs  ordered  on  account  of  another. 

Lord  Ellen  BOROUGH  C.J.  then  said,  that  the  case  was  too 
clear  to  require  argument.     It  is  true  that  the  requisites  of  the 


1806. 

YOUNO 
against 

Brandeb« 
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(a)  Cowp.  636.  (6)  2  Stra.  816.  (c)  7  Tejtn  Rep  306. 

(rf)  Vid,  Mots  v.  Charnock,  2  East,  399-     Heath  v.  Hubbard,  4  East, 
110.     Ploxam  V.  HiMaid,  Ct  East,  407.  au<l  Most  v.  Mills,  6  East,  144-. 
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Young 

against 

B£AND£R. 


1  13] 


act  have  not  been  complied  with ;  and  it  is  true  that  the  owners 
of  a  ship  are  liable  for  repairs  ordered  for  them  or  for  iheir 
benefit  by  their  master :  but  it  was  never  heard  of  that,  if  a 
stranger  ordered  repairs  for  anotiier's  ship  or  carriage,  the  owner 
was  liable  for  such  repairs.  Suppose  a  pirate  ran  away  with  a 
ship,  would  (he  owner  be  liable  for  repairs  ordered  by  him  ? 
Now  here  the  captain  by  the  order  of  Thomas  Brander,  the 
purchaser,  who  was  a  mere  stranger  to  these  defendants  in  point 
of  law,  directed  the  plaintiff  to  make  the  repairs  :  how  then 
can  the  defendants,  merely  because  they  remained  as  owner* 
upon  the  register,  be  liable  for  repairs  ordered  by  the  captain 
under  tlie  authority  of  a  stranger  lo  the  defendants  ?  This  is 
Yery  different  from  the  case  of  fVesterdell  v.  Dale :  that  was  a 
case  of  partnership,  and  there  was  no  plea  in  abatement : 
IVhartorif  who  was  the  same  as  Dale,  had  ordered  the  repairs ; 
and  the  case  turned  on  the  privity  between  those  two.  But 
here  Thomas  Brander  ordered  the  repairs  in  his  own  right,  and 
there  was  no  privity  of  interest  between  him  and  the  defendants. 
In  that  case  the  defendant's  liability  was  pursuant  to  the  credit 
actually  given  ;  here  it  would  be  contrary  to  the  credit  actually 
given  to  hold  the  defeudants  liable. 

Per  Curiam^  Postea  to  the  defendants. 

Scarlett  was  to  have  argued  for  the  defendants. 


Tuesday^ 
Nov.  11th. 


George  against  Lousley. 


T^    Taunton  shewed  cause  against  one  rule  for  setting  aside 

*  an  award,  and  supported  another  rule  for  an  attachment 

against  the  defendant  for  non-performance  of  the  award.    The 

submission   enabled    the    arbitrators    to   enlarge   the  time   for 

making  the  award :  and  one  objection  to  the  award  was,  that 


Where  an 
award  is 
made  after 
the  time  ori- 
ginally given 
to  the  arbi- 
trators, but 

authority  ,      •  ,  •       ■  ,         i    • 

was  also  given  to  them  to  enlarge  the  time;  an  award  withm  the  enlarged  time 
authorized  is  good  upon  the  face  of  it,  though  it  did  not  recite  that  the  arbttrators 
did  in  fact  enlarge  the  time:  But  the  Court  will  not  grant  an  attachment  for  the 
Don  performance  of  the  award  without  the  verification  of  the  fact.  Where  the 
costs  of  the  cause,  a7idof  the  special  jury,  are  distinctly  and  separately  submitted 
to  the  discretion  of  arbitrators,  they  must  distinctly  adjudicate  upon  each;  other- 
wise the  award  is  bad;  (but  the  plaintiff  in  this  instance  agreed  to  abandon  it  for 
so  much.)  The  award  was  also  set  aside  for  so  much  as  the  arbitrators,  without 
authority,  had  directed  to  be  paid  for  their  own  expences. 
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it  appeared  to  have  been  made  after  the  time  originally  limited        1806. 

for  making  it;  and  it  was  not  stated  on  the  face  of  the  award         

that  the  arbitrators  had  enlarged  the  time,  within  which  it  was         eorgb 

*>  '  against 

made.      But  tin's,    he  contended,    was  not  necessary:   for   as     Lousley. 

where  a  power  of  appointment  is  given,   it  is  sufficient  for  the        [  ^4  J 

party    authorized    to    make    the   appointment,   without   stating 

the  power,   but  the  law  will  refer  the  execution  of  it  to  the 

power  Itself;  so  the  arbitrators  need  not  set  out  their  authority; 

but  it  is  enongh,  that  having   authority   to  enlarge  the   time» 

they  did  in   fact  make  an  award  within  the  time  to  which  their 

authority    might   extend  :    and   no   presumption   will   be  made 

against  that   which  is   to   be  collected  from  the  fact  itself  of 

making  their  award. 

The  Court  were  disposed  to  think  that  this  was  a  sufficient 
answer  to  the  objection,  as  arising  upon  the  face  of  the  award ; 
and  called  on  the  other  side  to  sustain  their  rule  for  setting  it 
aside. 

Another  objection  however  was  made  to  the  award,  namely, 
that  "  the  costs  of  the  cause,  and  of  the  special  jury,"  as  con- 
tradistmgtii&hed,  were  speciticaliy  left  to  the  discretion  of  the 
arbitrators,  and  that  the  arbitrators  had  taken  no  notice  of  the 
latter  in  tl'eir  award,  which  they  were  bound  to  do,  it  being 
ipecificaliy  submitted  to  them  (a);  the  amount  of  which  was 
15  guineas  (though  it  was  stated,  that  in  fact  the  arbitrators 
had  included  thai  expence  in  their  general  estimate  of  the  costs 
of  the  cause.)  And  further,  that  they  had  charged  Qdl.  in  the 
award  for  their  own  expences,  for  which  they  had  no  authority. 
As  to  the  first  of  these,  Taunton  answered,  that  the  arbitrators 
having  a  discretion  given  them  as  to  the  costs  of  the  special  jury, 
their  silence  on  the  subject  could  not  be  objected  to  by  the 
defendant  on  the  face  of  the  award.  2dly,  That  the  expences 
of  the  arbitrators  were  very  reasonable  under  the  circumstances 
of  the  case,  and  such  as  they  were  entitled  to  recover.  But  r  j*  i 
that  at  any  rate  the  award  would  only  be  void  for  the  excess  of 
the  96/.  and  the  15  guineas  for  the  special  jury,  which  the 
plaintiff  would  give  up  ;  and  it  would  be  good  for  the  rest. 

Sir  y.  Gibhs  and  Manley  contra,  said,  that  as  their  affidavits 
did  not  go  so  far  as  to  allege  that  the  time  was  not  enlarged  in 
point  of  fact,  they  could  not  contend  that  the  award  was  bad 
upon  the  face  of  it,  because  it  did  not  recite  such  enlargement 

(a")  Vid.  Randall  v.  Randall,  7  East,  81. 

of 
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George 

against 
LOUSLEY. 


of  the  time  upon  the  face  of  it :  but,  on  the  other  hand,  as  the 
affidavits  in  support  of  the  award  did  not  alledge  that  the  arbitra- 
tors had  in  fact  enlarged  the  time  before  they  made  their  award, 
the  plaintiff  was  not  entitled  to  make  his  rule  absolute  for  an  at- 
tachment. 

Accordingly,  the  rule  for  setting  aside  the  award  (except 
for  the  excess  of  96/.,  the  expences  of  the  arbitrators,  and  of 
15  guineas  for  the  expence  of  the  special  jury)  was  discharged  i 
as  was  also  the  rule  fur  an  attachment. 


Wednesday, 
IS'ov.  12th. 

[  16] 
The  St.  39. 
Geo.  3.  c.  69. 
*.  137'  gives 
to  the  West 
India  Dock 
Company 
cert'din  rates 
and  duties 
for  all  goods 
imported 
from  the 
West  Indies 
which  shall 
be  landed, 
&c.  from  on 
board  any 
ship  entering 
into  and 
using  the 
docks ;  which 
rates  are 
directed  to 


Harden  against  Smith. 
ScHROEDER  agaiust  The  same. 

THESE  were  actions  for  money  had  and  received,  money 
paid,  &c.  which  were  brought  against  the  defendant,  as 
Treasurer  of  the  West-India  Dock  Company,  to  recover  back 
certain  sums,  which  had  been  paid  by  the  plaintiffs  (the  pur- 
chasers of  certain  hogsheads  of  sugar  before  then  imported  from 
the  West- Indies  into  the  port  of  London,  and  which  had  con- 
tinued all  the  time  in  the  company's  warehouses,  and  for  which 
all  the  importation  rates  and  duties  had  been  satisfied,)  to  the 
officers  of  the  company  for  the  wharfage,  and  shipping  into 
lighters,  senl  mto  the  docks  by  the  plaintiffs  for  that  purpose,  the 
same  hogsheads  of  sugar,  part  for  home  consumption,  part  for  ex- 
portation. The  company  on  the  one  hand  contending,  that 
they  were  only  bound,  in  consideration  of  the  rates  and 
duties  received  upon  importation  of  the  goods,  to  deliver  the 
same  free  of  further  charge  from  their  warehouses  into  inland 


be  "  accep- 
ted for  the  use  of  the  docks  and  the  quays,  wharfs,  and  cranes  and  other  machines 
belonging  thereto,  and  the  land-waiters  fees  on  account  ot  such  goods  after  being  un- 
shipped, and  all  charges  and  expences  of  wharfage,  landing,  housing,  and  weighing 
such  goods,  and  of  such  cooperage  as  the  same  may  want  after  being  unshipped,  and 
all  rent  for  warehouse  room  for  twelve  weeks,  and  all  charges  of  delivering  the  same  from 
the  said  warehouses."  The  latter  words  include  a  delivery  of  the  goods  into  lighters  ia 
the  dock  as  well  as  an  inunediate  delivery  from  the  warehouses  into  land  carriages 
placed  under  the  cranes  of  the  warehouses;  although  for  the  purpose  of  such  de- 
livery into  lighters  it  be  necessary  to  put  the  goods  upon  trucks  in  order  to  carry 
them  across  the  quay,  and  afterwards  crane  them  into  the  lighters.  But  it  seems 
that  if  the  owner  require  any  work  to  be  done  upon  the  goods  ultra  the  mere  tran- 
situs  of  them  from  the  warehouse  to  the  lighter,  the  company  are  entitled  to  an  ex- 
tra compensation  to  be  settled  by  convention  between  the  parties,  as  in  other  cases 
out  of  the  act. 

carriage : 
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icarriage :  the  plaintiff's  on  the  other  hand  contending,  that 
they  had  a  right  for  the  same  compensation  to  receive  the  goods 
from  the  warehouses  across  the  quays,  and  by  means  of 
the  cranes  thereon  into  their  lighters,  and  so  to  remove  them 
by  water  carriage,  as  well  as  to  receive  and  remove  them  im- 
mediately from  the  company's  warehouses  by  land  carriage..  It 
appeared  in  evidence  at  the  trial  before  Lord  Ellenhoroiigh  C  J, 
at  Guildhall,  that  there  was  more  risk,  labour,  and  expence  in 
shipping  goods  into  lighters  from  the  company's  warehouses^ 
where  goods  of  this  description  are  required  to  be  kept,  than 
into  cart?,  &c.  for  inland  carriage  ;  because  in  the  latter  case 
the  hogsheads  are  at  once  craned  from  the  warehouses  over  the 
outer  wall  of  the  dock  into  the  carts  prepared  by  the  owners 
to  receive  then)  in  the  public  street :  whereas  in  the  other  case 
the  hogsheads  are  first  craned  from  the  warehouses  into  trucks 
upon  the  quay,  in  which  they  are  dragged  across  the  quay  to 
the  water's  edge,  there  they  are  reslung  in  the  cranes  on  the 
quay,  and  lowered  into  the  lighters  afloat  in  the  dock  along  side 
of  the  quay.  That  more  hands  are  required,  and  the  damage 
to  the  company  in  case  of  any  accident  happening  by  the 
breaking  of  the  tackling,  much  greater  in  this  mode  of  delivery 
than  iu  the  other  :  because  the  lighter  itself,  and  perhaps  other 
goods  in  it,  may  be  sunk  and  destroyed  by  the  failing  of  so 
lieavy  a  weight  upon  it.  And  all  this  additional  labour  must 
be  performed  by  the  Company's  servants,  and  the  additional 
risk  of  accidents  incurred  by  the  company,  inasmuch  as  for 
furthering  and  securing  the  general  purposes  of  the  act,  none 
other  than  the  companj^'s  servants  are  permitted  to  enter  the 
dock  gates  for  these  purposes.  That  an  exti'a  charge  had  al- 
ways been  paid  for  these  services  at  the  old  legal  quays  before 
the  passing  of  the  act,  when  the  goods  were  carried  across  the 
quays  again  and  shipped  into  lighters,  which  was  considered  as 
distinct  from  an  order  to  deliver  from  the  warehouse.  That 
the  labour  and  expence  was  still  greater  when  the  goods  were 
intended  for  exportation  than  for  home  consumption ;  for  in  the 
former  case  there  was  the  additional  expence  and  trouble  of 
D^eighing,  and  pitching  and  turning  for  cooperage,  more  of 
which  latter  was  required  for  the  purpose  of  exportation  than 
Tras  necessary  for  the  mere  removal  of  the  goods  into  the 
owner's  cart  or  lighter,  for  the  purpose  of  safe  delivery  into 

the 


1806. 
Harden 

against 
Smith. 
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1806*         the  owner's  possession.     It  was  admitted,  however,  that  extra 
~          cooperage  for  exportation  had  been  always  charged  separately, 

JnARDEN  J        -J  r  J-       I 

aganut         ""^  P»'^  »"•"  accordingly. 

Smith.  The   particular   clause  on   which   the  question  turned  was 

s.  137.  of  Stat.  39-  Geo.  3.  c.  69-  which  gives  to  the  company 
certain  rates  on  certain  specified  commodities,  and  other  rates 
on  all  other  unspecified  goods  "  imported  from  the  West  Indies, 
**  which  shall  be  hinded,  unshipped,  or  discharged  from  on 
"  board  of  any  vessel  entering  into  and  using  any  of  the  docks," 
&c.  to  be  paid  "  by  the  owners  or  consit^nees  of  such  goods." 
"  Which  rates  or  duties  shall  be  levied  and  collected  as  after 
"  expressed,  and  sha/l  be  accepted  and  taken  for  and  in  respect  of 
"  the  use  and  convenience  of  the  said  docks ,  and  the  quays,  wharfs, 
"  a}2d  cranes,  and  other  machines  which  shall  belong  thereto,  and 
**  the  land-waiters'  fees  on  account  of  such  goods  after  being  un- 
**  shipped,  and  all  charges  and  expences  of  wharfage,  landing, 
**  housing,  and  weighing  such  goods,  and  of  such  cooperage  as  the 
**  same  may  respectively  want  after  being  unshipped,  and  all  rent 
**  for  warehouse  room  for  such  goods  for  twelve  weeks  in  the  said 
"  company's  warehouses,  and  all  charges  of  delivering 

"  THE  SAME  FROM  THE  SAID  WAREHOUSES."      The    principal 

question  arose  upon  these  latter  words,  whether  they  extended 
to  a  delivery  immediately  from  the  warehouses  across  the  quay 
and  by  means  of  a  second  cranage,  into  a  lighter  in  the  dock 
alongside  of  the  quay;  or  were  to  be  confined  to  an  immediate 
delivery  from  the  warehouses  landwise  into  the  possession  of 
the  owner :  in  other  words,  whether  the  company  were  entitled 
to  charge  a  reasonable  compensation  for  wharfage  and  shipping, 
(which  was  the  charge  complained  of  and  sought  to  be  reco- 
vered back  by  these  actions),  as  for  a  new  and  uncompen- 
sated service  dehors  the  act ;  or  whether  the  same  services  were 
included  under  the  compensation  paid  upon  the  importation  of 
the  goods  for  the  several  services  enumerated  in  the  above-men- 
tioned clause,  including  the  charge  of  delivering  the  goods  front 
the  warehouses.  Lord  Ellenborough  C.  J.  having,  upon  a  view  of 
the  general  provisions  and  objects  of  the  act,  adopted  the  latteif 
construction,  at  the  trial  of  the  first  cause  at  the  sittings  after 
Michaelmas  term  1805,  in  consequence  of  which  a  verdict 
passed  for  the  plaintiff;  a  rule  nisi  was  obtained  in  Hilary  term 
1806,  for  setting  aside  the  verdict  and  granting  a  new  trial  iu 

order 
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order  to  have  the  point  re-considered :  and  a  similar  verdict  hav- 
ing afterwards  been  taken  in  the  second  cause,  the  like  rule  was 
granted  in  Easier  term  last. 

In  this  term  counsel  were  heard  upon  both  rules ;  Toppings 
Marryat,  and  Carr  for  the  plaintiffs,  in  support  of  the  verdicts; 
and  Garrow,  Sir  F.  Gibbs,  and  East,  for  the  company,  in 
support  of  the  rules  for  new  trials.  The  argument  turned  al- 
together on  the  general  view  and  the  wording  of  particular 
clauses  of  the  several  acts  of  parliament  for  the  government  of 
the  company;  viz.  the  SQ  G.  3.  c.  69.  42  G.  3.  c.  113.  and 
43  G.  3.  c.  132.  as  explanatory  of  the  meaning  of  the  clause  s.  137. 
of  the  39  G.  3.  c.  69.  more  immediately  in  question ;  whidi 
directs  that  the  rates  or  duties,  payable  by  the  owners  or  con- 
signees of  goods  brought  into  the  docks  and  liable  to  be  ware- 
housed, shall  be  accepted  and  taken  for  (amongst  other  ser- 
vices there  enumerated)  "  all  charges  of  delivering  the  same  from 
**  the  said  warehouses."  And  now,  the  Court  having  looked 
into  the  different  clauses  of  the  acts  referred  to, 

Lord  Ellenborough  C.  J.  delivered  their  judgment.  The 
question  in  these  cases  turns  ou  the  construction  of  the  137th 
section  of  the  stat.  34  Geo.  3.  €.  69.,  and  comes  to  this  single 
point,  whether  the  West  India  Dock  Company  be  bound,  for 
the  compensation  given  them  in  that  section,  to  deliver  the 
goods,  which  must  be  imported  and  landed  on  their  quays  from 
their  warehouses,  in  any  other  way  than  that  by  which  they  may  be 
removed  by  land  carriage ;  or,  whether  the  proprietor  of  the  goods 
be  not  for  that  same  compensation  entitled  to  require  that  they 
shall  be  delivered  to  him  in  such  a  manner  as  that  they  may  be 
removed  by  water,  if  he  shall  be  disposed  to  have  occasion  so 
to  remove  them  ?  Many  sections  of  the  act  have  been  referred 
to,  with  a  view  of  shewing  from  Ihe  separate  and  distinct  men- 
tion which  is  therein  made  of  warehouses,  qtiays,  and  wharfs, 
and  from  the  circumstance  of  there  being  different  provisions  as 
to  each  of  them,  that  the  legislature  must  have  supposed  that  the 
warehouses,  quays,  aud  wharfs  would  not  be  so  constructed  as 
to  enable  the  putting  of  goods  into  lighters  directly  from  the 
warehouses  themselves :  and  it  has  been  also  argued,  from  the' 
greater  degree  of  trouble  and  risk  which  must  attend  the  re- 
moval of  goods  from  the  warehouses  across  the  quays,  and  the 
putting  them  from  thence  into   vessels,    compared    with    that 

which 
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I8O6.         which  is  occasioned  by  the  putting  them  immediately  from  thd 
warehouses  into  carts;  and  also  from  the  practice  which  obtain- 
ed at  the  quays  before  the  passing  of  the  act  in  question  ;  that 
Smith.       the  compensation  provided  in  that  section  must  be  understood 
as  extending  to  a  delivery  for  land  carriage  only.      But,  it  does 
L  "     J         not  appear  from  any  part  of  the  act  thai  the  legislature  had  any 
particular  couhtruction  of  the  quays  or  vyarehouses  in  its  con- 
templation at  the  time;  nor  that  it  at  all  regarded  the  practice  of 
the  legal  quays  :   for  it  gives  no  direction  as  to  the  one,  nor  at 
all  refers  to  the  other,     it  leaves  it  entirely  to  the  discretion  of 
the  company  to  make  their  quays  and  warehouses  in  such  way 
as  in  their  judgment  should  be  most  likely  to  answer  the  purposes 
of  their  constitution  as  a  company;    and  gives  them  a  defined 
compensation  for  the  advantages  which  the  importer  should  re- 
ceive,  without  any  reference    to    what  had   been   before  paid 
elsewhere  for  similar  benefits.     The  question  therefore  depends 
upon  the  mere  legal  construction  of  the  137th  section  of  the 
act,  by  which  the  payment  of  the  compensation  to  be  received 
by  the  company  for  the  conveniences  of  their  dock,   quays,   and 
warehouses,  is  divided  between  the  owners  of  the  ship  and  .of 
the  goods.     The  owner  of  the  ship  is  to  pay  a  certain  rate  per 
ton  for  the  use  of  the  dock,   for  the  expences  of  navigating, '' 
mooring,  and  managing  the  vessel,   for  the  use  of  the  dock  for 
light  ships,  for  unloading  and  unshipping  her  cargo,  (i.  e.  for 
the  labour  employed,  and  conveniences  afforded  for  such  un- 
loading,) for  the  landing-waiter's  fees,  and  the  cooperage  re- 
quired in  unloading.     These  matters  the  legislature  considered 
as  being  expences  to  which  the  owners  of  the  ship  should  be 
subjected :  for  by  the  clause  in  question  they  are  directed  to  be 
paid  by  the  master  or  the  owner.     For  the  goods,   the  owner 
■  *  or  consignee  was  to  pay  according  to  certain  rates  specified  in  a 

table  or  list ;  and  those  rates  are  described  as  levied  and  taken 
for  the  use  and  conveniency  of  the  docks,  for  the  quays, 
wharfs,  cranes,  and  other  machines,  for  land-waiters'  fees  on 
account  of  the  goods  after  being  unshipped,  (which  latter  words 
L  ^^  J  must  be  confined  to  the  land-waiters'  fees,  and  do  not  ride 
over  the  preceding  matter;  for  they  are  repeated  again  after  the 
mention  of  cooperage,  and  are  not  deferred  to  the  conclusion  of 
the  sentence,  which  they  naturally  would  have  been  if  they  had 
been  meant  as  generally  restrictive;)    and  for  all  charges  of 

landisg 
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landing,  wharfage,  housing,  and  weighing,  for  cooperage,   for 
warehouse-room,  and  all  charges  of  delivering  the  same  from  the 
said  warehouses.     Now  as  the  rates  are  to  be  taken  in  satisfaction 
of  all  charges  of  delivering  the  goods  from  the  warehouses,  if  the 
use  of  the  quays  and  cranes  be  necessary  for  the  purpose  of 
such  delivery,  no  claim  can  be  made  on  that  account^  though 
it  should  be  admitted  that  several  of  the  things  specified  will 
be  satisfied  by  the  use  made  of  them  in  the  importation  and 
landing.     If  the  goods  be  delivered  into  carts,  it  is  not  con- 
tended on  the  part  of  the  defendant  that  any  thing  is  to  be  paid 
for  the  cranes  used  in  such  delivery :  and  if  the  plaintiffs  are 
entitled  to  have  their  goods  delivered  into  a  lighter,  by  parity 
of  reasoning  no  compensation  can  be  claimed  for  the  use  of 
the  necessary  machinery  and  of  the  quay  employed  and  used  on 
such  occasion.     This  brings  the  question  to  the  single  point, 
whether  the  company  can  say  they  will  adopt  only  one  mode 
of  delivery  ?  Now  it  has  been  truly  observed  that  the  legisla-' 
ture  must  have  been  aware  that  much  of  the  produce  of  the 
West  indies  would   be  removed  by  water  as  well  as  by  land, 
and  delivered  from  the  warehouses  into  lighters,  as  vyell  as  into 
carts;  and,  if  it  had  intended  that  the  compensation  which  it 
has  given  should  be  confined  to    a   delivery  for  land-carriage 
only,  one  cannot  but  suppose  that  it  would  have  so  said.     It 
has  been  argued  that,  as  no  mode  is  pointed  out  for  delivery, 
the  mode  of  delivery  is  left  to  the  company,  and  that  they  may 
fix  on  that  which  they  think  best.     But  it  rather  seems,   (hat 
the  legislature  meant  the  delivery  to  be  made  in  all  the  ways  in 
which,  according  to  the  nature  of  the  subject  matter,  it  could 
conveniently  be,    and  had  in  fact  usually  been  made.       ^nd 
it   would    be   a   violent   construction   of  the  act  to  hold  that 
when  goods  under  certain  circumstances  might  be  much  more 
conveniently  delivered  in  one  way  than  another,  that  the  legisla- 
ture intended  to  invest  the  company  with  a  right  of  refusing  to 
deliver  them  in  the  most  convenient  way.     It  should  rather  in 
point  of  reason  seem  that  the  mode  of  delivery  should  be  left  to 
the  election  of  the  owner  of  the  goods,   whose  interest  is  to 
be  advanced  by  the  delivery,  and  who  must  necessarily  do  the 
first  act  towards  a  delivery,  by  sending  either  a  land  or  water 
carriage  for  them.     As  to  the  argument  in  favour  of  the  de- 
fendant from   the  extraordinary  labour  and  risk  in  delivering 
Vol.  VJU.  C  on 


1806. 
Hardei^ 

against 

Satith. 


[23  ] 
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1806.        on  board  lighters,  beyond  what  would  have  been  incurred  by 
""■"         delivering  for   land  carriage ;   that  has  no  foundation ;   as  it 
i^aitut        *^°®*  "°^  appear  that  the  legislature  looked  particularly,  much 
Smith.       less  solely,  to  the  latter  mode  of  delivery  when  the  uxing  of 
the  compensation  came  under  its  consideration.     If  indeed  that 
had  appeared,  it  might  have  had  some  weight.     And  if  we 
suppose  the  legislature  to  have  adverted  to  the  necessity  of  build- 
ing the  warehouses  at  some  distance  from  the  parts  of  the  dock 
where  lighters  would  come,  it  must  in  that  case  be  presumed 
that  in  fixing  the  gross  quantum  of  compensation  the  probabi- 
lity of  such  extra  trouble  and  risk  was  adverted  to  as  an  ingre- 
dient in  forming  that  calculation.    It  was  admitted  m  the  argu- 
ment that  a  delivery  from  the  warehouse  did  not  necessarily 
mean    a    delivery   at   the   warehouse,    if   a    delivery  at    the 
quay   should    appear    to    have    been    intended.       And   such 
[  fi4  ]        must    have    been    intended,    unless    the    act,    (and   that    too 
without    any    thing    being   said    in   it   to  narrow   the   modes 
of  delivery,)  is  to  be  construed  as  giving  a  right  to,  and  a  com- 
pensation for,  one  mode  of  delivery  only,  when  there  existed 
at  the   same   time   another   equally  obvious   one,   and   which 
would  in  many  cases  be  much  the  most  beneficial.     The  act 
must  be  construed  by  its  words,  that  is,  by  what  it  Ifas  said, 
and  not  by  the  consideration  of  extrinsic  matter,  which  it  has 
not  mentioned  or  adverted  to ;  such  as  extraordinary  trouble, 
'  risk,  &c. 

In  giving  this  opinion  it  must  not  be  understood  that  more  is 
meant  than  that  the  owner  of  the  goods  is  entitled  to  have  such 
a  complete  delivery  of  them  made  to  him  for  the  amount  of 
compensation  limited  by  the  act,  as  may  enable  him  to  carry 
them  away  either  by  land  or  by  water,  at  his  election.  It  is  not 
meant  that  any  thing  necessary  for  purposes  beyond  the  mere 
act  of  safe  delivery  into  the  proper  medium  of  conveyance  by 
land  or  water  can  be  claimed  of  the  company ;  or  that  the 
owner  of  the  goods  has  any  right  to  have  the  period  of  their 
passage  from  the  warehouse  to  his  cart  or  lighter,  when  once 
begun,  prolonged  or  interrupted  for  any  other  collateral  or  dis- 
tinct purpose  to  be  answered  thereby  ;  and  that  upon  such  pur- 
pose being  answered,  the  company  are  bound  to  take  them  up 
again  de  novo,  and  to  proceed  with  the  conveyance  of  them  to 
his  lighter.  Such  a  transaction  does  not  appear  to  us,  as  at 
■  present 
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present  advised,  to  fall  within  the  provisions  of  this  act  of  par-         180(5. 

liament:  and  we  are  desirous  that  no  inference  may  be  drawn 

/•  u      -  J   1       L  .  u  Harden 

from  what  is  now  said  that  the  company  may  not  m  sucti  case        against 

be  entitled  to  nlterior  compensation.     J  t  will  however  be  time       Smith. 

enough  to  decide  upon  such  question  when  it  shall  hereafter        r  05  i 

arise.     For  the  reasons  already  given  we  are  of  opinion  tliat  the 

plaintiffs  in  these  cases  are  entitled  to  retain  the  verdicts  they 

have  obtained,  and  that  of  course  the  rules  nisi  for  new  trials 

must  be  discharged.  " 


The  King  agamst  The  Inhabitants  of  Cromford.    j^^'^YjIff 

UPON  appeal  against  an  order  of  two  justices  removing  Where  the 

Mary  Higton  from  the  township  of  Worksworth  to  that  of  ^^^^^^  ^J"^ 

Cromford,  in  the  county  of  Derby,  the  Sessions  confirmed  the  b^y  agreed 

order,  subject  to  the  opinion  of  the  Court  on  this  case,  under  seal. 

The  pauper's  husband  Wm.  Higton,  being  settled  at  Crom-  {J? Ihould  *'" 

ford,  went  on  the  1st  of  May  1796,  being  then  14  years  of  age,  teach  ihe  son 

as  an  apprentice  to  N.  Kniveton  of  Worksworth,  weaver,  and          ^^^  ^"? 
.  ,  .  .       -  mysterv  or 

continued  to  serve  hira  as  an  apprentice  for  5  years.     The  fol-   weaving  for 

lowing  indenture  was  executed  by  N.  K.,  the  master,  and  Job    ^^^l^^P' 

Higton,  the  father  of  William,  but  not  by  William  Higton  him-  ^Ws  and  the 

self.     "  This  agreement  made  the   1st  of  May  1796  between  son  should 

N.  K.,  weaver,  and  Job  Higton,  miner;  and  the  said  N.  K.  [,^3  ea7nii?^^ 

shall  teach  or  cause  to  be  taught  Wm.  Higton,  the  son  of  Job  and  the  mas- 

Higton,  the  art  and  mystery  of  weaving,  &c.  in  the  best  way  he  p'jJ.     ^j^^"^ 

can,  for  five  years  from  the  date  above ;  and  that  N.  K.  shall  which  the 

find  W,  H.  all  utensils  belonging  to  the  said  business;  and  that  '^^y  served 

W.  H.  shall  receive  of  N.  K,  half  of  what  he  earns,  and  the  asanapnren- 

reiQainder  to  N.  K.:    to  which  we  have  interchangeably  set  tice:  held  that 

our  hand  and  seal,  the  date  above  written.     (Signed  and  sealed       '*fC^^' 

,                 '                                               V    o  ment  be- 
by  N.  Kniveton  and  Job  Higton.)"     William  Higton  did  not  tween  the  fa- 
execute  or  become  a  party  to  any  other  indenture.  ^^^^\  '^^^  ^?^' 

*  yi;     I  11-  /-I  1        re      •  ter  (to  which 

*  Clarke  was  to  have  argued  in  support  of  the  order  of  Sessions ;  t|ie  son  was 

and  Balguy  \nv.  against  it:  but  upon  the  first  opening  of  the   "<^  party)  not 

binding'  the 
son,  or  the  father  for  hira,  to  any  service  to  the  master;  but  the  son's  service  in  fact 
being  merely  voluntary;  was  no  apprenticeship  in  point  of  law;  and  consequently 
no  settlement  could  be  gained  by  the  son  serving  his  master  under  such  a  contract. 

C  2  case,     *  [  26  ] 


€6 
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1806.         case,   after  the  latter  had  referred  to  4   Com.  Dig.  80.  tit. 
!p         Justices  of  Peace,  B.  55.  that  by  the  common  law  a  man  may 
against        ^^  bound  apprentice  by  his  parents  before  his  full  age : 
The  Inhabi-         Lord  Ellen  borough  C.  J.  said,  Here  is  neither  a  binding 
CaoMFORn    ^^  ^^^  ^^^  himself  apprentice,  nor,  if  I  may  so  say,  of  his  pa- 
rent for  him :  for  there  is  no  contract  for  his  serving  his  master ; 
nothing  to  bind  the  son  to  serve.     He  might  serve  in  fact,   but 
was  under  no  obligation  to  do  so  :  he  only  continued  to  be 
taught  as  long  as  he  pleased,  but  was  not  obliged    to  stay. 
This  was  no  apprenticeship. 

The  other  Judges  concurred ;  and  Lawrence  J.  asked  how 
any  action  could  have  been  brought  against  any  person  for  har- 
bouring the  boy  as  an  apprentice  :  or  how  he  himself  could 
have  been  proceeded  against  under  any  of  the  statutes  for  regu- 
lating apprentices  f 

Order  confirmed. 


[27] 
Wednesday, 
Nov.  12th. 


Ex  parte  Bruce. 


SIR  K.  Gibbs  moved  for  a  writ  of  habeas  corpus  to  bring  up 
an  impressed  seaman  for  the  purpose  of  his  being  liberated. 
Brnce  first  went  to  sea  in  the  merchant  service  on  the  15lh  of 
Juli/  1804,  ar.d  was  impressed  on  the  l6th  of  April  1805,  be- 
fore the  expiration  of  the  two  years  during  which  all  new  seamen 
are  exempted  from  the  impress  service  by  the  stat.  13  G.  2. 
c.  17.  s,  2.  His  brother  had  applied  for  his  discharge  to  the 
Ld.  C.  Justice  on  the  18th  of  June  1806  ;  but  the  affidavit  on 
which  that  application  was  made  only  stating  that  Bruce  had 
first  gone  to  sea  about  the  15th  of  Jufi/  1804,  it  was  thought 
not  sufficiently  certain  that  the  two  years  were  not  expired  at 
the  time  of  the  application.  The  fact  however  being  now  ve- 
rified as  above,  and  the  argument  pressed,  that,  unless  relief 
could  still  be  obtained,  the  temporary  protection  meant  to  be 
given  by  the  legislature  might  often  be  violated  for  want  of  the 


Where  ap- 
plication had 
beenmadefor 
the  discharge 
ofan  impress- 
ed seaman 
before  the 
two  years  of 
his  protec- 
tion by  the 
statAi  Geo.  2. 
f.lZ.wereex- 
pired,  which 
was  then  in- 
effectual, be- 
cause the 
facts  were 
not  verified 
with  suffi- 
cient certain- 
ty ;  yet  the 

doubt  being  .        .... 

now  removed   means  of  applymg  m  tmie ; 

by  another  Lord  Ellenborough  C.  J.  said,   that  as  an  application  for 

Cou^t^erant^   ^^®  party's  discharge  had  been  made  in  time,  before  the  two 

ed  a  writ  of 

habeas  corpus  for  the  purpose  of  liberating  him,  though  the  two  years  were  now 

expirsd. 

years 
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jears  expired,  although  for  some  ambiguity  in  the  mode  of 
expression  in  the  affidavit  then  produced  it  was  not  effectual ; 
yet  the  doubt  being  removed,  he  should  have  his  writ,  though 
the  time  of  protection  was  now  expired. 

Per  Curiam,  Writ  granted. 


1806. 
Ex  parte 

Bruce. 


[28] 

Tliursdai/f 
Nov.  13  th. 


Clark  against  Askew. 


&c.  enacts 
tliat  "  if  ia 
any  action, 
&c.  for  reco- 
very of  any 
debt  sued 
against  any 
person  (with- 
in the  juris- 
diction) in 
any  of  the 
kin«:'s  courts 
at  Westminst^ 


THIS  was  a  rule  on  the  plamtiff  to  shew  cause  why  he   The  Court  of 
III         1-1  -  1  /•!      I        1  II     Requests  act 

should  not  brmg  the  postea  mto  court  and  nle  the  plea  roll,    iotSouthidark, 

so  that  the  defendant  may  enter  a  suggestion  thereon,  that  the 
damages  recovered  do  not  amount  to  40s.,  and  that  the  de- 
fendant at  the  time  of  the  commencement  of  this  action  was  an 
inhabitant  and  resided  within  the  jurisdiction  of,  and  liable  to 
be  summoned  to,  the  Southwatk  Court  of  Requests  :  and  why 
the  plaintiff  should  not  pay  the  defendant  his  costs  to  be  taxed, 
&c.,  pursuant  to  the  stat.  22  Geo.  2.  c.  47.  The  6th  sect,  of 
that  statute-  enacts,  "  that  if  in  any  action  of  debt,  &c.  sued 
"  against  any  person  aforesaid  (i.e.  within  the  jurisdiction)  in 
"  any  of  the  King's  courts  at  Weslminster,  &c.  it  shall  appear  to  &c.  it  shall 
"  the  judge,  &c.  timt  the  debt  to  be  recovered  by  the  plaintiff  in  appear  tpthe 
"  such   action  doth  not  amount  to   40s. ;"  and  the  defendant    that  the  debt 

to  be  recoverea 
by  the  plaintiff 
dothnot  amount 
to  40s.,  &c." 
the  plaintiff 
shall  pay  the 
defendant 
costs,  &c. : 
held  that 
where  the 
plaintiff's 
witnesses 
proved  that 
the  debt 
which  was 
originally 


shall  prove  himself  residing,  &c.  within  the  jurisdiction,  the 
plaintiff  shall  pay  the  defendant  costs,  8cc.  The  affidavit  of  the 
defendant  besides  verifying  his  residence,  and  that  the  debt  arose 
within  the  jurisdiction,  also  stated  that  the  plaintiff,  at  the  sittings 
after  Trinity  term  at  Westminster,  obtained  a  verdict  for 
1^.  19s.  Qd,  And  it  also  appeared  by  the  evidence  of  the  only 
witness  examined  for  the  plaintiff  at  the  trial,  that  the  plaintiff's 
original  demand  which  arose  upon  a  promissory  note,  was  8/. : 
and  that  the  defendant  had  paid  Ql.  Os.  Qd.,  on  account,  before 
the  action  brought. 

*  Andrews  shewed  cause,  and  cited  M'CoUam  v.  Carr  (a) 

where  Ld.  C.  J.  Eyre,  upon  the  construction  of  the  Middlesex   above,  was 

reduced  i«fott/ 
40*.  by  part  payment  before  the  action  brought,  the  case  was  within  the 
statute. 

(a)  1  Bos.  4-  Pul.  223.  *[  Jjg  ] 

C  3  court 
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1806.       court  of  conscience  act  23  Geo.  2.  c.  S3,  considered  that  no  case 

"■ >vould  be  within  it  where  the  original  debt,  being  above  40«., 

ojrainst        ^^^  reduced  below  that  sum  by  a  balance  of  accounts;  because. 
Askew,      as  he  said,  the  most  intricate  accounts  between  merchant  and 
merchant  might  by  that  means  come  to  be  decided  before  a 
county  court. 

Sir  P".  Gibbs,  in  support  of  the  rule,  distinguished  this  from 
the  case  where  the  plaintiff's  demand  is  reduced  below  405.  by 
means  of  a  set-off  arising  upon  a  different  account ;  because 
the  plaintiff's  debt  is  still  above  40^.,  and  till  plea  pleaded  it  is 
uncertain  whether  the  defendant  will  avail  himself  of  his 
set  off:  and  if  the  plaintiff  only  brought  his  action  for  the  ba- 
lance, the  defendant  not  availing  himself  of  his  set-off,  the 
plaintiff  would  be  concluded.  But  here  the  plaintiff's  debt  was 
reduced  below  40s.,  by  actual  payments  on  account,  before  the 
action  brought. 

The  Court,  though  they  considered  that  the  construction  con- 
tended for  by  the  plaintiff  pressed  hard  against  the  words  of 
the  act,  yet  thought  at  first  that  the  case  was  governed  in  prin- 
ciple by  the  former  decision ;  but  they  desired  to  hear  read 
the  words  of  the  Middlesex  act,  on  which  that  construction 
was  put,  to  see  how  far  they  corresponded  with  the  Southwark 
act.  And  it  appearing  that  the  Middlesex  act  23  Geo,  2.  c.  33. 
s,  19.  enacts  "that  in  case  any  action  of  debt  or  assumpsit 
"  shall  be  commenced  in  any  of  the  King's  courts  at  Westminster, 
**  and  the  defendant  shall  live,  &c.  in  Middlesex,  and  the  jury  upon 
"  the  trial  of  such  cause  shall Jind  the  damages  for  the  plaintiff  un» 
"  der  the  value  ofAOs.;  unless  the  Judge  shall  in  open  court  certify 
"  on  the  back  of  the  record,  that  the  freehold,  &c.  or  any  act 
"  of  bankruptcy  principally  came  in  question,  &c.  the  defendant 
*'  shall  recover  double  costs  ;" 

Lord  Ellenborgush  C.J.  intimated  a  strong  suspicion  that 
the  attention  of  Ld.  C.  J.  Eyre  in  the  case  referred  to  had  not 
been  called  particularly  to  the  words  of  that  act,  which  seemed 
hardly  capable  of  receiving  the  construction  which  had  been  put 
upon  them ;  for  they  are  peremptory,  that  the  defendant  shall 
recover  his  costs  in  case  the  jury  upon  the  trial  of  the  cause  shall 
find  damages  for  the  plaintiff  under  40s.,  unless  the  Judge  shall 
certify  specially  in  certain  cases,  of  which  the  case  before  the 
court  was  not  one.  The  authority  then  of  the  opinion  being 
out  of  the  question,  the  facts  here  are  brought  directly  within 

the 


[SO] 
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the  words  of  the  Southwark  act;  for  it  appeared  upon  the  180(j. 

plaintiff's  own  shewing  at  the  trial  that  his  debt  was  under  40s.         

before  the  action  commenced.  s  against 

The  other  Judges  concurring.  Askew. 

Kule  absolute. 


[  31  ] 

Satta'day, 

The  King  against  Valentine  Jones.  Nov.  uth. 

THE  Stat.  42  Geo.  3.  C.  85.  enacts  {s.  1.)  that  any  person  A  defendant 
employed  in   the   King's  service  in  any  civil  or  military  fp^  misde- 

capacity,  &c.  out  of  Great  Britain,  guilty  of  any  offence  in  the  rneanorscom- 
*^      .•'  J  ,  •     ..  •        r  .  inittedbvhioi 

execution,  or  under  colour,  or  m  the  exercise  of  any  such  ca-   j^  (j,p  vv^gt 

pacity,  &c.  may  be  prosecuted  in  the  Court  of  King's  Bench  in  Indies  in  a 

England,  either  upon  information  by  the  Attorney-General  or  P'' .  J^jj^er  rt 

indictment.     And  by  s.  2.  in  case  of  such  indictment  found  or  \2G. 3.  c  85. 

information  exhibited,  the  Court  of  K.  B.  may,  on  motion  on  •*  "otentitleu 
-,,_^,,  ^  ,  ,  •'  ^,       under  that 

behalf  of  the  Attorney-Oreneral  or  other  prosecutor,   or  of  the   statute  upou 

defendant,  award  at  its  discretion  writs  of  mandamus  to  any  an  affidavit  in 

chief  Justice  'and  Judges,  &c.    or  any  court  of  judicature  in  form  for"put- 

the  country  or  island,  or  near  to  the  place  where  the  offence  ting  off  a  trial 

shall  be  charged  to  have  been  committed,  or  to  any  governor,  ^^^^  ^"^  ^"' 

&c.  or  to  any  other  person  or  persons  residing  there,   as  to  the  terial witness. 

Court  of  K.  B.   may  under  all  the  circumstances  of  the  case   ***.  R"*  ,**^  ^^' 

J.  .    J    ,  ,  ...     trial tiUreturn 

seem  most  expedient.     And  the  persons  to  whom  the  writ  is   made  to  writs 

directed  are  authorized  to  take  the  examinations  of  witnesses  in  ^^  mandamus 
writing  touching  the  matters  charged  in  the  indictment  or  in-  &c.  Abroad  to 
formation,  and  transmit  the  same  to  the  court  of  K:  B. ;  which  examine  wit- 
examinations  shall  be  allowed  to  be  read  as  evidence  on  the  "esses; whica 

are  directed 
trial.  to  be  issued 

This  being  the  first  case  of  a   procedure  under  this  act,  to  in  *<'ch  cases 
which  the  attention  of  the  Court  was  called,  it  may  be  useful  Hon  of  the 
to  report  the  course  which  was  pursued.     On  a  former  day  in  court  of  B.R, 
the  term  the  defendant,  against  whom  an  indictment  had  been  |  "  befoTe^fhe 
found  by  a  Middlesex  gv2in6  jury  on  *  the  25th  June  last,  charging  court  such 
him  with  breaches  of  duty  in  his  capacity  of  commissary  general  ^P^*^'^*    , 

affidavit  as 
may  reasonably  induce  them  to  think  that  the  witnesses  sought  to  be  examined  ar« 
material  to  his  defence.    But  the  prosecutor  in  such  case  is  of  course  entitled  ta 
writs  of  mandamus  for  the  like  purpose.  *  [  32  ] 

C  4  of 
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]806.        of  stores,  provisions,  and  forage  to  his  Majesty's  forces  in  the 

T,.  "TT"         Caribbee  Islands,  8cc.  in  1796  and  1797,  obtained  a  rule  calling 
ine  KING  .,  ,  „     ,  .       .        « 

agaimt        upon  the  prosecutor  to  shew  cause  "  why  several  writs  of  man- 

JONES.        damns  should  not  issue,   directed  to   the   Chief  Justice   and 

Judges  of  the  courts  of  (a) for  the  several  islands  of  Barba- 

does,  Grenada,  and  Dominica,  in  the  West  Indies,  respectively 
requiring  them  to  hold  courts  with  all  convenient  speed  for  the 
examination  of  witnesses  and  receiving  other  proofs  concerning 
the  matters  charged  in  the  indictment  in  this  prosecution  :  and 
in  the  mean  time  to  cause  such  public  notice  to  be  given  of  the 
holding  of  the  said  courts  respectively,  and  to  issue  such  sum- 
mons or  other  process,  as  may  be  requisite  for  the  attendance  of 
witnesses,  and  to  adjourn  from  time  to  time  as  occasion  may  re. 
quire,  pursuant  to  the  stat.  42  Geo.  3.  for  the  trying  and  punishing 
in  G.  B.  persons  holding  public  employments,  for  offences 
committed  abroad,  and  to  perform  all  such  other  matters  and 
things  as  by  the  said  statute  is  required  :  and  why  the  examina- 
tion  and  proofs  to  be  thereupon  taken  should  not  be  transmitted 
by  some  person  or  persons  coming  from  the  said  islands  respec- 
tively, and  to  be  delivered  upon  oath,  in  such  form  as  this 
Court  should  direct,  to  H.  D.  and  H.  B.,  the  clerks  in  court 
of  this  court,  or  one  of  them,  in  the  Crown  Office,  for  the 
safe  custody  thereof,  and  in  order  to  their  being  read  in  evidence 
on  the  trial  of  the  issue  joined  in  this  prosecution,  or  any  other 
subsequent  proceedings  thereon  or  relating  thereto:  and  why 
the  trial  should  not  he  put  off  until  the  return  of  the  said  several 

I  33  "]       writs  of  mandamus  :  upon  notice  of  this  rule  to  the  attorney  or 
.    agent  of  the  prosecutor  in  the  mean  time." 

This  rule  was  obtained  upon  an  affidavit  of  the  defendanf, 
which,  after  stating  generally  that  an  indictment  had  been 
found  against  him,  charging  him  with  breach  of  duty  in  his 
capacity  of  commissary  general  of  stores,  &c.  in  1796  and  1797, 
(as  before  mentioned)  concluded,  in  the  common  form  of  an 
affidavit  for  putting  off  a  trial  on  account  of  the  absence  of  a 
material  witness,  that  certain  persons  (byname)  and  several  other 
persons  were  now  in  the  West  Indies ;  and  that  he  was  advised 
and  believed  that  their  evidence  would  be  material  for  him  upon 
the  trial.     And  on  the  day  given  for  shewing  cause. 

The  Attorney-General,  for  the  crown,  said,  that  he  thought  it 
bis  duty  to  state  the  circumstances  under  which  the  application 

(0)  The  proper  description  of  these  courts  was  afterwards  supplied. 

was 
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was  made  to  the  court,  not  with  a  view  of  opposing  if,  if  the  1806. 
Court  in  the  exercise  of  the  discretion  vested  in  them  by  the  '  ~7 
act  thought  it  proper  to  be  granted  ;  but  rather  to  call  their  aeahut 
attention  to  it,  that  it  might  not  pass  as  a  matter  of  course.  Jones. 
For  this  purpose,  after  adverting  to  the  object  of  the  statute,  he 
stated  the  rule,  and  the  affidavit  on  which  it  had  been  obtained : 
in  doing  which  the  attention  of  the  Court  was  called  to  the 
generality  of  the  defendant's  affidavit  for  putting  off  the  trial  till 
the  return  of  the  writs  prayed  for:  and  Lord  Ellenborough  C.  J. 
intimated  his  opinion  that  the  affidavit  was  not  sufficiently  full  for 
the  purpose  ;  omitting,  as  it  did,  to  shew  in  what  respect  the 
evidence  of  the  witnesses  (some  of  which  he  also  observed 
were  not  named)  was  material.  The  act  of  parliament,  he  said, 
required  the  Court  to  exercise  their  discretion  upon  the  subject 
of  awarding  any  writ  of  mandamus  under  it;  and  therefore 
called  upon  the  party  applying  for  such  writ  to  lay  before  the  [  34  J 
Court  some  materials  on  which  to  exercise  that  discretion.  In 
common  cases  where  application  was  made  to  put  off  the  trial, 
if  nothing  appeared  to  induce  a  suspicion  that  the  application 
was  made  for  delay,  the  Court  were  satisfied  with  an  affidavit 
in  the  common  form,  for  postponing  the  trial  upon  the  absence 
of  a  material  witness  from  one  sittings  or  assises  to  the  next, 
because  little  inconvenience  comparatively  was  likely  to  arise 
from  a  short  delay  :  but  here  from  the  very  nature  of  the  pro- 
ceeding much  longer  delay  must  intervene :  and  this  too  in  a 
criminal  case,  which  it  was  more  necessary  to  watch  over,  from 
the  temptation  to  offenders  to  gaiu  time. 

Park,  in  support  of  the  rule,  said  that  the  affidavit  was  in  the 
same  form  as  in  Picton's  case,  the  only  other  instance  of  a  pro- 
ceeding under  the  act  in  question  ;  and  similar  to  tiie  form  of 
affidavits  for  the  like  purpose,  to  obtain  depositions  in  the  East 
Indies  under  the  stat.  24  Geo.  3.  c,  Q.5. 

Lawrence  J.  Where  justice  is  to  be  delayed  so  long,  as  in 
these  cases  it  must  be  when  the  trial  is  postponed  till  the  return  of 
the  writs  of  mandamus,  the  Court  ought  to  have  some  special 
grounds  laid  before  them  to  induce  a  probability  at  least  that 
the  evidence  sought  to  be  obtained  may  be  material.  Such 
appears  to  have  been  the  intention  of  the  act;  and  I  see  no 
difficulty  in  the  defendant's  doing  so.  It  is  not  required  of  him 
to  state  his  evidence,  but  only  the  nature  of  it :  otherwise,  under 
(his  general  form  of  affidavit,  he  may  delay  the  trial  merely  to 

get 
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1806*        get  depositions  of  witnesses  to  his  character:     But  it  is  the 

_,,     ,r  constant  practice  at  the  Old  Bailey  not  to  put  oflF  trials  for  the 

.The  King     ^.  <-.  ,  i  ,,/..,• 

against        ^absence  of  witnesses  to  character  only,  on  account  of  the  facility 

Jones.       of  making  such  applications  in  delay  of  justice. 

1   i>o  J  Park  then  said,  that  if  the  Court  required  an  affidavit  from 

the  defendant,  that  the  application  was  not  made  for  the  pur- 
pose of  delay,  such  an  affidavit  might  be  obtained :  but  it  could 
not  be  expected  of  a  defendant  to  disclose  his  defence  before 
the  trial.  And  in  the  interpretation  of  the  statute  some  con- 
sideration ought  to  be  had  to  the  difficulty  thrown  upon  the 
defendant  of  preparing  for  his  defence  at  so  great  a  distance 
from  the  place  where  offence  charged  was  committed,  and 
where  most  of  the  witnesses  to  the  transaction  reside. 

Lord  Ellen  BOROUGH  C.  J.  observed,  that  the  Court  would 
not  be  satisfied  merely  with  a  general  affidavit  that  the  applica- 
tion was  not  made  for  delay  ;  but  that  they  should  expect  mate- 
rials to  be  laid  before  them  to  enable  them  to  say,  exercising 
their  judgment  upon  fair  and  probable  grounds,  that  the  evidence 
sought  to  be  obtained  was  in  its  nature  material. 

The  case  stood  oyer  for  a  few  days.  And  now  another 
affidavit  of  the  defendant  was  produced,  stating  in  substance 
that  the  indictment  was  found  on  the  25th  of  June  last,  to 
>%'hich  he  had  pleaded  without  delay.  That  certain  persons 
(naming  them)  were  acquainted  with  several  of  the  dealings 
and  transactions  which  took  place  between  the  defendant  and 
Matthew  Iltggins  in  the  indictment  mentioned  in  the  West 
Indies  in  1796  and  1797,  relating  to  the  supplying  the  vessels 
stores  and  provisions,  &c.  in  the  indictment  mentioned.  And 
that  amongst  the  other  witnesses,  referred  to  but  not  named  in 

r  36  1  ^^^  defendant's  first  affidavit,  resident  in  Barbadoes,  &c.  or  some 
of  the  other  Leeward  Islands,  whose  evidence  he  was  advised 
and  believed  would  be  material  for  him  on  the  trial,  was  W.  W., 
who  he  believed  was  now  resident  in  Barbadoes;  and  who 
during  the  year  1796  and  1797  was  the  clerk  and  book-keeper 
of  the  said  M.  Higgins,  at  head  quarters ;  and  who  kept  and 
settled  many  accounts  between  the  said  M.  H.  and  the  defend- 
ant, respecting  the  vessels,  stores,  &c.  supplied  by  M.  H.  for 
the  use  of  the  British  army ;  and  on  the  departure  of  M.  H. 
was  left  as  his  attorney,  and  as  such  had  other  dealings  on  the 
same  account  with  the  defendant,  and  received  payments  on 
account.    And  it  concluded  with  stating  that  the  application 

was 
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was  not  for  delay,  but  to  obtain  evidence,  which  the  defendant 
was  advised  and  believed  to  be  material. 

The  Attornej/~General,  after  stating  the  above,  which  he 
seemed  to  think  satisfactory,  adverted  to  the  form  of  the  rule, 
M'hich  he  proposed  to  amend  by  inserting  the  proper  styles  of 
the  Courts  in  the  several  islands,  to  which  the  respective  writs 
of  mandamus  were  to  go  ;  and  that  to  Barbadoes  was  proposed 
to  be  directed  to  the  governor  or  eldest  member  of  the  council 
for  the  time  being.  He  also  prayed  for  other  writs  of  mandamus 
as  of  course,  on  the  part  of  the  prosecution  :  stating  that  it  was 
impossible  for  him  to  produce  any  affidavit  as  to  the  witnesses' 
names  or  the  objects  of  their  examination,  as  those  must  depend 
upon  the  nature  of  the  examinations  taken  by  the  defendant; 
some  of  whose  witnesses  were  not  even  named. 

Lord  Ellen BououuH  C.  J.  said  that  the  application  just 
made  by  Mr.  Attorney-General  on  the  part  of  the  cro\vn  was 
of  course  to  be  granted,  without  requiring  an  affidavit ;  as  the 
necessity  of  it  was  apparent  upon  the  face  of  the  proceedings. 
And  with  respect  to  the  application  made  by  the  defendant, 
there  was  now  a  satisfactory  affidavit  to  induce  the  Court  to 
exercise  their  discretion  in  issuing  the  writs  required.  But> 
he  added,  that  it  must  not  be  understood  that  the  Court,  in  re- 
quiring such  an  affidavit,  had  departed  from  ancient  usage  and 
introduced  a  new  rule :  for  in  the  case  of  The  King  v.  Le  Chevalier 
D'Eon,  3  Burr.  1513,  upon  an  application  to  put  off  the  trial 
upon  an  affidavit  of  the  absence  of  material  witnesses,  m  the 
common  form,  it  was,  after  a  full  hearing,  rejected  by  the 
Court ;  who  said  that  an  affidavit  in  the  common  form 
might  be  sufficient  where  no  cause  of  suspicion  appeared 
to  the  Court :  but  that  vihere  a  suspicion  arose  from 
the  nature  of  the  question,  the  Court  Would  examine  into  the 
ground  upon  which  the  delay  was  asked,  and  had  in  criminal  as 
well  as  civil  cases  refused  to  put  off  a  trial:  iu  such  a  case  it  was 
not  sufficient  to  swear  in  the  common  form  that  the  witnesses 
were  material,  but  the  Court  would  require  a  special  affidavit  to 
satisfy  them  that  the  persons  were  material  witnesses,  before  the 
trial  was  put  off  on  account  of  their  absence. 

The  Court  now  directed  the  issuing  of  the  several  writs  of 
mandamus  prayed  for  on  the  part  of  the  defendant  and  of  the 
crown. 


1806. 
The  King 

againtt 
JONBS. 
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1806. 


Tuesday, 
Nov.  18th. 


Johnson  against  Hodgson  and  Others. 


act  having; 
directed  that 
the  aliot- 
ments  made 
bjr  the  coni- 
niissioners 
should  fur 


An  inclosure  T^RESPASS   for  breaking  and  entering  a  certain  close  of 

-*-    the  plaintiff  at  Bridlington,  in  the  county  of  York,  and 

depasturing,    and    taking    the   herbage  there.      The  defendant 

justified  under  an  act  passed  in  the  8ih  of  Geo.  3.  for  dividing 

and  inclosing  the  open  fields  and  commons  in  Bridlington,  and 

for  extinguishing  the  right  of  common  on  certain  ancient  in- 

for  the  bene-  closures  there ;  whereby  it  was  enacted,  that  all  the  said  open 

fit  of  the  ap-    fields  and  commons  should  be  divided  and  allotted  by  certain 

held  that  an     con^inissioners  and  that  it  should  be  lawful  for  them  to  assign  and 

award  and       allot  such  parcels  of  land  in  Bridlington  Moor,  &.c.  as  they  should 

assignment  of  adjudge  most  convenient  for  digging  and  setting  gravel  or  other 

tlie  herbage  of        -"      ?  .      J^ 

a  certain  materials  for  the  repairs  of  the  roads  in  B.  and  for  the  common 

close  to  the  use   of  the   inhabitants   thereof,  or  for  any   other  public  and 

tJu^^hwavs  necessary  purpose  the  commissioners  should  think  proper  for  the 

and  their  sue-  convenience  or  utility  of  the  township  of  B :  and   that  all  the 

m*o»-*  torthe  gj-^gg  gji^  herbage  upon  the  parcels  set  out,  for  getting  materials 

parish  of  JB.  for  the  repairs  of  the  highways,  &c.  should  be  and  for  ever  remain 

though  bad  fg  q„^  j^gf,  fjfg  j^gg  q„  J  benefit  of  such  persons  as  the  commissioners 

law  convey-  should  awaid,  order  or  appoint:  whose  award  to  be  drawn  up 

auce,  the  ap-  within  4  months  after  the  allotments  made,  and  to  be  signed  and 

bei'ne^a^cor-  sealed  by  the  commissioners,  and  enrolled,  should  express  the 

poration,  was  quantity,  &c.  of  each  parcel,  assigned  and  allotted  to  every  of  the 

yet  good  as  a  parties  interested  therein,  and  should  contain  such  other  orders, 
parliament-      ^  ,      .,  •  , 

regulations,  &c.  as  should  be  proper  or  necessary  to  be  mserted 

therein,  according  to  the  tenor  and  true  meaning  of  the  said  act  i"^ 
and  that  the  several  allotments  and  divisions,  and  all  orders,  8cc. 
made  in  the  award,  should  be  binding  and  conclusive  upon  all 
the  parties  interested.  The  plea  then  averred  that  the  allot- 
ments were'made,  and  an  award  drawn  up  by  the  commissioners, 
expressing  the  quantities  allotted,  See.  with  their  abuttals  and 
l^oundaries,  and  such  other  orders,  &c.  as  were  proper  or  neces- 

and  that  such  award  was  en- 


ary  declara- 
tion of  the 
persons  enti- 
tled to  take; 
the  same  as 
if  the  terms 
of  the  award 
had  been 
specifically 
enacted.  And 
the  lord  of 


the  manor,  m  ggry  to  be  inserted  therein,  &c. 
of  the  soil        grossed,  signed  and  sealed,  and  enrolled  &c.;  by  which  award 
remained,  is 

a  trustee  for  the  surveyors  of  the  highways  for  the  time  being. 
*  [  39  ]  the 
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the  commissioners  awarded,  allotted,  assigned,  and  set  out  the 
Jocus  in  quo,  for  the  purpose  of  digging  for  and  getting  stone 
and  other  materials  for  the  repairs  of  the  roads  within  B. :  and 
after  seven  years  from  the  date  thereof  they  did  assign  and  award 
the  herbage  of  the  tame  allotment  to  the  surveyors  of  the 
HIGHWAYS  within  the  township  of  Bridlington  and  their  suc- 
CESSORsybr  the  time  being,  and  also  the  grass  to  be  mown  there- 
upon, in  the  mean  time  to  be  by  them  annually  let  and  disposed 
of  in  aid  of  the  highway  tax  within  the  township.  The  plea  then 
stated,  that  at  the  end  of  the  seven  years,  and  before  the  trespass 
complained  of,  the  defendants  Hodgson  and  Paul,  and  one  C.  5". 
being  surveyors  of  the  highways  within  B.  did,  by  virtue  of  the 
said  act  and  award,  let  the  herbage  of  the  locus  in  quo  to  R.  G. 
for  a  year,  under  whom  the  defendants  justify  the  entering  and 
taking  the  grass  and  herbage  during  the  said  letting.  To  which 
there  was  a  general  demurrer  and  joinder. 

Littledale,  in  support  of  the  demurrer,  argued  that  the  assign- 
ment by  the  commissioners  of  the  herbage  to  the  surveyors  of  the 
highways  and  their  successors  for  the  time  being  was  void  in  point 
of  law,  they  not  being  a  corporation,  nor  capable  of  taking  by 
that  description  in  perpetuity.  The  legislature  cannot  be  taken 
to  have  intended  to  give  the  commissioners  a  power  of  making 
any  other  sort  of  assignment  than  the  law  in  general  recognizes. 
The  surveyors  then  to  whom  the  assignment  was  first  made 
would  only  take  during  their  continuance  in  office,  and  certainly 
not  longer  than  for  their  own  lives  ;  and  it  does  not  appear  that 
these  under  whom  the  title  is  made  were  the  same. 

Lord  Ellenborough  C.  J.  If  the  act  itself  had  directed 
the  herbage  to  be  taken  by  the  surveyors  of  the  highways  for  the 
time  being,  would  it  not  have  been  binding  upon  all  persons  ? 
And  this  is  the  same  in  effect ;  for  the  act  empowers  the  com- 
mbsioners  to  do  that  which  itself  might  have  done.  The  sur- 
veyors for  the  time  being  do  not  take  by  way  of  grant,  but  by 
way  of  parliamentary  declaration  designating  the  persons  who 
are  to  take  and  enjoy  the  herbage.  By  analogy  to  a  common 
law  conveyance  the  objection  would  be  good ;  but  here  they 
claim  under  the  act.  That  which  has  been  done  through  the  instru- 
mentality of  the  arbitrators  is  the  same  as  if  directed  specifically 
by  the  act;  as  if  the  award  had  been  set  out  in  the  act.  If  they 
have  allotted  the  herbage  only,  the  lord  of  the  manor  in  whom 

the 


1806. 
Johnson 

agaiTut 

Hodgson 
and  Others. 
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1806.        the  fee  of  the  soil  is  will  be  a  trustee  for  the  surveyors  for  the 

'  time  being  as  to  the  herbage. 

Johnson 

Hodgson         ^^  Blanc  J.     The  fee  will  remain  where  it  was  before  the 
aad  Others,    allotment. 

JPer  Curiam,  Judgment  for  the  Defendants. 

Holroyd  was  to  have  argued  for  the  defendants. 


IN  THE  Forty-seventh  Year  of  GEORGE  HI.  41 

1806, 


TheKinG against F. Kingston, J. Ellis, J. Wallis,  NovTmS'. 
W.  Hart,  J.  N.  Bacon,  W.  Bacon,  G.  Sheriff, 
W.  Wells,  and  J.  Wellingham. 

THE  indictment  stated,  that  by  an  act  of  the  44  Geo.  3.  for  i.  It  is  no 
paving,  lighting,  and  regulating,  &c.   the  streets  of  the   objection  on 
borough  of  St.  Albans,  reciting  that  the  streets  were  subject   that  several 

different  de- 
fendants are  charged  in  different  counts  of  an  indictment  for  offences  of  the  same 
nature;  though  it  may  be  a  ground  for  application  to  the  discretion  of  the  court  to 
quash  the  indictment. 

2.  The  St.  Alban's  paving  and  regulating  act,  44  G.  3.  empowers  five  commis- 
sioners, assembled  at  a  pttblic  meeting  holden  by  virtue  of  the  statute,  to  do  certain  acts  ; 
amongst  others,  to  deliver  notice  in  writing  to  any  inhabitant  to  abate  nuisances  and 
encroachments  in  the  street  before  their  houses ;  and,  on  failure,  empowers  the  com- 
missioners to  abate  them;  and  gives  an  appeal  to  the  Q.  Sess.  of  the  borough 
"  against  any  matter  or  thing  to  be  done  by  the  commissioners  in  pursuance  of  the 
act:''  held  that  an  appeal  lay  against  such  notice  in  writing;  such  construction 
being  within  the  words  of  the  act,  &c.  and  most  beneficial  for  the  commissioners 
themselves,  as  well  as  for  the  inhabitants  whose  property  was  to  be  affected  by 
such  acts. 

3.  Though  the  act  says,  that  "  all  monies  paid,  expended  by,  or  recovered  against 
the  commissioners  or  their  treasurer,  «fec.  by  means  of  any  action,  prosecution,  &c. 
or  appeal,  for  any  cause  relating  to  the  act,  or  any  thing  done  by  or  under 
the  authority  of  the  same,  shall  be  defrayed  out  of  the  money  in  the  hands  of  the 
treasurer,''  it  does  not  extend  to  discharge  the  commissioners  from  personal  respon- 
sibility, in  the  first  instance,  for  the  costs  of  an  appeal  awarded  to  be  paid  by  them; 
however,  ihey  may  afterwards  recoJip  tliemselves  out  of  the  fund  in  the  treasurer's 
hands. 

4.  And  an  indictment  against  certain  commissioners  for  a  contempt  of  an  order 
of  sessions  in  not  paying  such  costs,  stating,  generally,  that  the  party  appealed  to 
the  sessions  against  such  notice  in  writing  under  the  hands  of  five  commissioners 
acting  in  the  execution  of  the  statute,  and  which  notice  was  made,  or  purported 
to  be  made,  under  the  powers  to  them  given  by  the  act,  seems  sufficient ;  for  the 
Court  will  presume,  as  against  the  persons  issuing  such  notice,  that  it  was  signed  by 
them  when  lawfully  assembled  at  a  public  meeting  holden  by  virtue  of  the  act. 

5.  But  counts  in  the  indictment  stating  an  appeal  against  a  notice  in  writing, 
signed  by  A.  B.  C.  D.  and  E.  five  of  the  commissioners,  and  an  order  by  the 
sessions  that  the  commissioners  acting  under  the  statute  and  being  the  respondents  in  the  said 
appeal,  on  service  of  the  said  order,  should  pay  the  appellant  lOl.  costs  of  appeal; 
and  alleging  service  of  the  order  07i  those  five  and  others  acting  as  commissioners,  ffc. ; 
and  then  charging  that  at  a  subsequent  meeting  held  by  virtue  of  the  act,  A.  B, 
(omitting  C.)  D.  and  £".  and  also  F.  and  G.  commissioners,  were  present  and  acting, 
and  formed  a  majority,  a  demand  of  the  10/.  costs  was  made  on  those  six,  which 
they  refused  to  pay ;  and  other  like  counts,  charging  service  of  the  order  upon 
part  only  of  those  who  were  indicted  for  a  contempt  of  it,  were,  on  general  demur- 
rer, holden  bad.  And  the  offence  being  laid  jointly  against  the  several  sets  of  de- 
fendants in  each  count,  the  Court  could  not  give  judgment,  on  such  an  indictment, 
even  against  the  four  who  were  parties  to  the  appeal,  and  on  whom  service  of  the 
<>rder  was  alleged,  there  being  no  one  count  including  those  only. 

to 


42 


CASES  )N  MICHAELMAS  TERM 


1806.  to  various  encroachments  and  nuisances,  it  was  enacted,  that 
the  mayor,  aldermen,  &c;  of  the  borough  and  their  assistants, 
fio-ainst  ^^^  certain  persons  therein  named  (amongst  whom  were  the 
Kingston  defendants)  should  be  commissioners  for  putting  the  act  into 
*  Others,  execution ;  that  they  should  meet  for  that  purpose  from  time  to 
time  ;  that  not  less  than  five  should  constitute  a  meeting  ;  but 
that  any  five  or  more  assembled  at  a  public  meeting,  &c.  might 
execute  the  powers  of  the  act,  and  "  that  no  act  of  the  said  com- 
missioners should  he  valid  unless  done  at  some  meeting  to  be  held  by 
virtue  of  the  said  act"  And  it  was  further  enacted,  "  that  if  any 
persons  should  think  themselves  aggrieved  by  any  rate  or  assessr 
ment  to  be  made,  or  other  matter  or  thing  to  be  done  in  pur- 
suance of  the  said  act,  such  persons  might  appeal  to  the  quarter 
sessions  for  the  borough  within  six  months,  &c.  such  appellants 
first  giving  14  days  notice  in  writing  of  appeal,  &c.  to  the  clerk 
or  treasurer  to  the  said  commissioners,  or  one  of  them,  and 
within  four  days  after  such  notice  entering  into  recognizance  before 
a  justice  of  the  peace,  ^c.  with  two  sufficient  sureties  conditioned 
to  try  such  appeal,  and  abide  the  order,  and  pay  costs,  8cc. 
And  that  the  justices  at  sessions  should  hear  and  finally  determine 
the  appeal  iii  a  summary  way,  and  award  costs,  Scc. ;  and  their 
determination  be  conclusive,"  &c.  The  indictment  then  stated, 
that  the  defendants,  Kingston,  Ellis,  Wallis,  Hart,  J.  N.  Bacon, 
W.  Bacon,  Welh,  and  Wellingham,  named  in  the  act,  took  on 
themselves  the  office  and  duty  of  commissioners  for  executing 
the  act,  &.C. ;  and  that  Jtobt.  Russell  and  (the  other  defendant) 
G.  Sheriff  were  at  the  time  assistants  to  the  mayor,  &c.  and  also 
tookon  themselves  the  office  and  duty  of  commissioners,  &c.  That 
J.  C.  Gape,  clerk,  being  then  resident  within  the  borough,  and 
r  4S  1  the  owner  of  a  dwelling-house  and  premises  there,  and  within 
the  jurisdiction  of  the  commissioners,  did  duly  and  according  to 
the  directions  of  the  act,  on  the  25th  of  May  1805,  appeal  to 
the  justices  of  the  peace  at  the  general  quarter  sessions  for  the 
said  borough  next  ensuing,  &,c.  against  a  certain  requisition  in 
writing  and  notice  under  the  hands  of  ihe  said  F.  Kingston,  J.  Ellist 
R.  Russell,  J.  Wallis,  and  W.  Hart,  five  of  the  said  commis- 
sioners so  acting  in  the  execution  of  the  said  act,  and  dated  the 
20th  of  /^/ay  1 805,  before  then  given  to  the  said  J.  C  Gape ;  and 
which  said  requisition  or  notice  in  writing  was  made  or  pur~ 
ported  to  be  made  under  the  pozcers  to  them  given  by  the  act,  anj 

against 
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and  Others. 


[  44] 


against  the  order  or  orders  in  pursuance  whereof  such  notice  or  3806. 
requisition  was  or  might  have  been  given  ;  and  by  which  said 
requisition  J.  C.  Gape  zcas  required  at  his  own  costs  and  charges  aa-ainst 
within  7  days  from  the  date,  &c.  to  cause  the  projection  or  an-  Kingston 
noyance  therein-after  mentioned  belonging  to  the  house  in  his 
occupation  in  the  borough  to  be  removed,  &c.  i.  e.  he  was  re- 
quired to  remove  the  rails  in  the  streets  near  his  dwelling- 
house  ;  and  the  commissioners  thereby  gave  him  notice  that  in 
case  he  neglected  or  refused  so  to  do,  they  would  cause  the  same 
to  be  done,  and  that  the  costs  and  charges  thereof  would  be 
levied  in  the  manner  directed  by  the  act.  That  J.  C,  Gape 
gave  14  days  notice  in  writing  of  his  intention  to  appeal,  pur- 
suant to  the  statute,  to  the  clerk  of  the  commissioners,  and  did 
in  all  respects  conform  to  the  directions  and  regulalians  respecting 
the  said  appeal,  as  was  by  the  said  act  required.  That  at  the 
borough  sessions,  &c.  holden  on  the  19th  Julj/  1805,  to  which 
he  had  so  given  notice  to  appeal,  the  said  appeal,  wherein  the 
said  J.  C.  Gape  was  appellant,  and  the  commissiotiers  acting  under 
the  said  act  were  respondents,  was  heard  before  the  said  court  of 
quarter  sessions.  Sec.  when  that  court  allowed  the  appeal,  and 
ordered  that  the  order  and  requisition  in  writing  before  men- 
tioned, dated  the  'iJOth  of  May  1805,  and  all  orders,  matters, 
and  things  whereon  it  was  founded,  or  which  had  been  done 
in  pursuance  thereof,  should  be  quashed.  And  it  was  further 
ordered  by  the  said  Court,  that  the  commissioners  acting  under  the 
said  act  of  parliament,  and  being  the  respondents  in  the  said  appeal, 
on  service  of  the  said  order  of  quarter  sessions,  &;c.  should  pay  to  the 
said  3.  C,  Gape  10/. /or  the  £osts  of  the  said  appeal.  That  the 
said  order  of  sessions  was,  on  the  2d  of  Jpril  1806,  duly  served 
upon  the  said  F.  Kingston,  J.  Ellis,  R.  Russell,  J.  Wallis,  and 
W.  Elart,  and  others  acting  as  commissioners  in  the  execution  of  the 
said  act,  and  they,  the  said  F,  K.,  J.  E.,  R.  R.,  J.  W.,  W.  H., 
and  the  said  commissioners,  were  required  to  pay  the  said  costs 
80  ordered.  That  at  a  certain  meeting,  duly  held  by  virtue  of 
the  said  act,  of  the  said  commissioners  acting  in  execution 
of  the  said  act,  on  11th  April  1806,  the  said  F.  Kingston, 
J.  Ellis,  J.  IVallis,  W.  Hart,  J.  N.  Bacon,  dnd  W.  Bacon, 
did  attend  as  such  conmiissioners,  and  acted  in  the  execution  of 
the  act ;  and  that  the  said  F.  Kingston,  J.  Ellis,  J.  Wallis, 
TV.  Hart,  J,  N.  Bacon,  and  JV.  Bacon,  were  the  majority  of 
Vol.  VIll.  D  the 
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180(5.         the  coraniissioners  so  assembled,  and  had  full  power  and  au- 
— ^         (hority  under  the  act  to  order  that  the  said  10/.  so  ordered  by 

gainst         *^®  sessions,  &c.  to  be  paid  to  J.  C.  Gape  should  be  paid  to  him, 
Kingston     and  were  all  requested  to  pay  the  said  lOl.  &c.     That  the  said 
and  Others,     p,  Kingston,  J.  Ellis,  J.  Wallis,  W,  Hart,  J.  N.  Bacon,  and 
JV,  Bacon,  not  regarding  the  said  act,  nor  the  said  order  of  ses- 
sions, &c.  did  unlawfully,  wilfully,  and  contemptuously  neglect 

[  45  ]  and  refuse,  and  have  hitherto  neglected  and  refused  to  pay  to 
the  said  J,  C.  Gape  or  to  order  to  be  paid  the  said  10/.  so  or* 
dered  to  be  paid  to  him,  &c.  for  the  costs  of  the  said  ap- 
peal, &c.  in  contempt,  &c.  and  against  the  peace,  &c.  The 
2d  count,  which  was  in  substance  the  same,  charged  the  same 
persons.  The  3d  count  charged  Kingston,  Ellis,  Wallis,  Hartf 
J.  N.  Bacon,  Wells,  and  Sheriff^,  as  commissioners,  &c. :  And 
the  4th  count  charged  Ellis,  Hart,  Wells,  J.  N.  Bacon,  Wei- 
lingham,  and  W.  Bacon,  commissioners,  &c.,  with  like  offences^ 
in  refusing  to  pay  the  10/.  costs  of  appeal.  These  counts  stated 
the  same  preliminary  matters  as  the  first:  and,  in  answer  to  a 
question  afterwards  put  by  the  Court  to  the  defendant's  counsel 
were  admitted  to  be  open  to  the  same  sort  of  objection  as 
finally  prevailed  against  the  first  count.  The  defendants  de- 
murred generally  to  all  the  counts. 

Wood,  in  support  of  the  demurrers,  objected,  1st.  to  the 
form  of  the  indictment,  that  the  offences  charged  in  the  several 
counts  are  against  different  defendants ;  which  offences,  being 
in  their  nature  several  and  distinct,  cannot  properly  be  joined 
in  the  same  indictment.  The  first  and  second  counts  charge 
six  defendants,  viz.  Kingston,  Ellis,  Wallis,  Hart,  and  the  two 

^  BaconSy  the  two  latter  of  whom  were  no  parties  to  the  appeal, 

omitting  Russell,  who  was  a  party.  The  3d  count  charges  seven 
defendants,  omitting  W.  Bacon  before  charged,  and  including 
Wells  and  Sheriff,  new  parties.  The  fourth  count  charges  six 
defendants,   including    Wellingham,    who    was   not   mentioned 

r  46  1  before,  This  he  argued  was  a  misjoinder  of  counts  against 
different  sets  of  offenders,  unprecedented,  and  tending  to  em- 
barrass them  in  their  defence ;  and  not  like  charging  the 
same  defendants  with  different  offences  ejusdem  generis  in 
different  counts.  And  that  if  the  Court  would  have  quashed 
the  indictment  on  motion  for  this  misjoinder;  ^  fortiori  they 
would  do  so  on  demurrer. 

The 
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The  Court,  however,  over-ruled  the  objection.     And  by  1806. 

Lord  Ellen  BOROUGH  C.  J.     This  would  have  been  a  good         " 
ground  of  application  to  the  discretion  of  the  Court  to  quash        a<rainst 
the  indictment  for  (he  inconvenience  which  may  arise  at  the    Kingston 
irial  from  joining  different  counts  against  different  offenders;    and  Others, 
but  where  to  the  offences  so  charged  in  different  counts  there 
may  be  the  same  plea  and  the  same  judgment,  there  is  no  autho- 
rity for  saying  that  such  joinder  in  one  indictment  is  bsd  in  point 
of  law  ;  nor  is  there  any  legal  incongruity  on  the  face  of  it,  to 
warrant  us  in  giving  judgment  for  the  defendants  on  demurrer. 

Lawrence  J.  referred  to  several  authorities  to  shew  the 
legal  congruity  of  such  a  joinder  of  counts;  though  he  agreed  [  47  J 
that  it  was  matter  of  discretion  for  the  Court  on  motion  to. 
quash  an  indictment  so  framed.  In  2  RolL  Rep.  345,  the  case 
is  stated  of  an  indictment  against  four  persons  for  erecting  four 
several  inns,  and  selling  victuals  to  travellers  ad  commune 
nocumentum  :  and  it  was  quashed,  because  it  was  not  alleged 
that  they  separaliter  did  the  acts,  and  several  acts  are  attributed 
to  them  jointly.  For  though  four  for  several  offences  may  be 
indicted  in  the  same  indictment,  it  is  as  several  indictments  iu 
law ;  and  the  form  shall  be  separaliter  erexerunt.  And  Lord  Hale 
(2  Hale  P.  C.  174.)  after  giving  some  instances  of  indictments 
against  several  for  separate  acts  of  the  same  kind,  which  were 
quashed,  refers  to  the  same  case  which  is  reported  in  2  Rol.  as 
laying  down  the  nje,  that  for  several  offences  of  the  same 
nature  several  persons  may  be  indicted  in  the  same  indictment ; 
but  ihen  he  says  it  must  be  laid  separaliter ;  for  want  of  which 
word  that  indictment  was  quashed.  And  he  adds  that  *^  it 
is  in  common  experience  at  this  day  that  20  persons  may  be 
indicted  for  keeping  disorderly  houses,  &c.  and  they  are  daily 
convict  upon  such  indictments  ;  for  the  word  separaliter  makes 
them  several  indictments." 

The  other  Judges  concurring  to  over-rule  this  objection  («); 

Wood  proceeded  to  state  other  objections.  2dly,  the  appeal 
is  given  on  condition  only  of  giving  14  days  notice  to  the  clerk 
of  the  commissioners  (which  is  averred  to  have  been  done)  r  43  i 
and  within  4  dai/s  after  such  notice  entering  into  recognizance 
before  a  justice  of  peace,  S^c,  with  two  sufficient  sureties,  to  try, 
&c. :  of  which  performance  is  not  specifically  averred  ;  and  the 


(t)  Vide  2  Hawk.  c.  25.  s.  89. 
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1806.        want  of  such    averment  is  not  supplied  by  the  general  alle- 

_,     ,,  gation  that  the  prosecutor  did  in  all  respects  conform  to  the  di- 

The  King  .  .       ^,  ^.  ^.       ,       f.  ^,  ,    ^, 

against        rections  and  regulations  respecting  the  said  appeal,  as  was  by  the 

Kingston    said  act  required.    As  in  Ladbroke  v.  James  (a),  an  insolvent 
an  ers.    ^^^  having  empowered  the  quarter  sessions  to  discharge  certain 

persons  who  had  surrendered  before  a  given  time  ;  it  was 
holden,  that  in  pleading  a  discliarge  by  that  court,  it  was  ne- 
cessary to  allege  that  the  parly  was  in  prison,  or  had  surrendered 
himself  before  that  time;  and  that  it  was  not  enough  to  say 
that  he  was  dulj/  discharged  by  the  court,  &c.  (To  this  no- 
thing was  said  at  the  lime  {b)  by  the  Court)  3dly,  It  is  only 
stated  that  a  notice  or  requisition  in  writing  was  given  to  the 
prosecutor  by  five  of  the  commissioners  to  remove  the  nusance: 
but  it  is  not  alleged  that  such  requisition  was  made,  or  any  order 
given  for  the  making  it,  at  any  public  meeting  held  under  the  act ; 
[  49  3  without  which  the  requisition  itself  was  purely  void,  and  no  appeal 
would  lie  against  it.  (To  this  it  was  answered  by  Lord  Ellen" 
borough  C.J.  and  Le  Blanc  J .  that  the  indictment  alleged  that  the 
requisition  was,  or  purported  to  be,  made  under  the  powers  given  . 
to  the  commissioners  by  the  act:  and  that  as  against  them  it  was 
evidence  that  they  were  acting  in  their  public  capacity;  and  that 
the  Court  would  intend  that  it  was  done  by  them  when  lawfully 
assembled.)  4thly,  He  contended  that  such  a  requisition  in 
writing  to  remove  a  nusance  was  not  the  subject  of  appeal, 
upon  the  true  construction  of  the  act,  which  was  only  given 
against  the  infliction  of  penalties  to  be  levied  before  magistrates. 
But  that  as  to  the  removal  of  nusances,  which  may  be  done  by 
'  -  order  of  the  commissioners,  if  (he  parties  upon  such  notice  will 
/  not  themselves  remove  them,  the  act  meant  to  vest  an  entire 
discretion  in  the  commissioners,  and  not  to  transfer  it  from  them 
to  the  quarter  sessions  :  leaving  the  party  to  his  remedy  by  action 

(a)  Willes  Rep.  199. 

(6)  At  the  conclusion  of  the  case  Lord  Ellenborough  seemed  to 
think  that  the  general  allegation  of  conformity  to  the  act  was  not  suf- 
ficient to  supply  the  want  of  a  distinct  averment  that  the  appellant 
had,  within  4  days  after  notice  of  appeal,  entered  into  recognizance 
&c.  with  two  sufficient  sureties:  But  Espinasse,  for  the  prosecutor, 
stating  that  he  meant  to  contend  that  that,  being  merely  an  induce- 
ipent  to  the  charge  in  the  indictment,  might  be  stated  generally;  and 
referring  to  Wright's  case,  1  Ventr.  170.  and  Harfs  case,  Cro.  Jac.  473: 
Lord  Ellenborough  said,  that  without  deciding  that  point,  the  other 
objection  (which  was  afterwards  lastly  taken)  was  decisive. 

of 
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of  trespass  if  they  exceeded  their  jurisdiction.  [To  which 
Lord  Ellenborough  C.  J.  and  Lawrence  J.  said  that  it  was  a  more 
beneficial  construction,  even  for  the  commissioners  themselves, 
to  give  the  appeal  before  the  act,  which  might  subject  them 
to  be  treated  as  trespassers,  was  done :  and  the  words  of 
the  act  were  sufficient  for  that  purpose  ;  giving  tlie  appeal 
(p.  26.)  to  any  person  aggrieved  by  any  rate,  &c.  to  be  made, 
or  other  matter  or  thing  to  be  done  in  pursuance  of  tMs  act  (a) : 
and  it  is  hardly  to  be  supposed  that  the  legislature  could  have 
meant  to  give  the  commissioners  a  discretion,  without  appeal, 
to  pull  down  part  of  a  man's  house,  and  leave  him  to  his 
remedy  by  action  of  trespass  :  and  in  point  of  discretion  the 
quarter  sessions  of  the  borough  were  as  likely  to  be  as  good 
judges  of  local  nusances  as  the  commissioners.]  5thly,  He 
objected  that  the  commissioners  were  not  personally  liable  for 
the  costs  of  appeal ;  but  that  the  order  of  the  sessions  for  the 
payment  of  the  costs  should  have  been  carried  to  the  treasurer ; 
and  that  if  he,  having  sufficient  funds  in  his  hands,  had  refused 
payment,  he  would  have  been  indictable.  In  support  of  this 
objection  he  referred  to  various  clauses  of  the  act.  (p.  7.) 
"  The  commissioners  shall  sue  and  be  sued  in  the  name  of  tiie 
treasurer."  (p.  10.)  "  No  contract  which  shall  be  made  by  any 
of  the  commissioners  for  any  of  the  purposes  of  this  act  shall 
be  binding  on  them  as  individuals  in  their  private  capacities ; 
nor  shall  any  of  them  personally,  or  their  respective  estates,  be 
answerable  for  or  subject  to  the  payment  of  the  interest  of  monies, 
&c.  And  that  all  the  money  which  shall  be  paid,  expended  by,  or 
recovered  against  any  of  the  said  commissioners  or  their  treasurer ^ 
or  any  person  employed  by  them,  by  means  of  any  action,  pro- 
secution, proceeding  at  law,  or  appeal  for  any  cause  relating  to 
this  act,  or  any  thing  done  by  or  under  the  authority  of  the 
same,  shall  be  borne  and  defrayed  out  of  the  money  which 
shall  come  to  the  hands  of  the  treasurer  to  the  said  commission- 
ers by  virtue  of  this  act."  The  indictment  charges  tliat  the  de- 
fendants, commissioners,  neglected  and  refused  to  pay  or  to  order 
to  be  paid  the  costs  of  appeal  to  the  prosecutor  :  but  no  clause  of 
the  act  requires  them  to  pay  or  to  make  such  order  for  pay- 
ment :   nor  is  it  even  stated   that  there  was  any  money  in  tbe 


'    1806. 
The  King 

against 

Kingston 
and  Others. 


[50] 


(a)  Vide  Bonnell  v.  Beighton,  5  Term  Rep.  18/. 

D  3  hands 
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The  King 


been  *  made :  but  this  is  an  attempt  to  make  the  commissioners 
^e^tut^  personally  liable  for  the  costs  (ct). 
Kingston  Lord  Ellen  bo  rough  C.  J.  There  is  nothing  in  the  act  to 
**  ♦r  'i  i  *i^*  ^^'^  ®  recovery  against  the  commissioners  themselves  in  the  first 
instance  for  the  costs  awarded  against  them.  The  principal 
clause  referred  to  (p.  10.)  speaks  of  money  to  be  recovered 
against  the  commissioners ;  which  assumes  that  they  would  be 
subject  to  such  recovery.  Though  when  the  money  is  recovered 
against  them,  for  acts  done  in  their  public  capacity,  they  may 
recoup  themselves  out  of  the  money  in  the  hands  of  their  trea- 
surer. 

Lawrence  J.  According  to  the  construction  contended  for^ 
if,  after  notice  to  a  party  to  abate  a  nusauce,  he  neglected  to 
do  so,  and  the  commissioners  thereupon  directed  it  to  be  done, 
they  would  not  be  liable  for  the  charges  of  the  workmen  if 
there  was  no  money  in  the  hands  of  their  treasurer.  Suppose 
a  recovery  against  the  commissioners  in  an  action  of  trespass  for 
an  act  done  by  them  in  their  public  capacity ;  can  it  be  contended 
that  they  would  not  be  personally  liable  to  execution  upon  the 
judgment  for  the  damages  and  costs;  however  they  might 
afterwards  come  upon  the  funds  in  the  hands  of  their  treasurer 
to  reimburse  themselves.  There  is  nothing  in  the  act  to  dis- 
charge the  commissioners  from  being  personally  liable  for  their 
own  acts. 

Wood  then  objected,  6thly,  that  at  any  rate  only  the  five 
[  52  ]  commissioners,  Kingston,  Ellis,  Russell,  Wallis,  and  Hart,  who 
signed  the  requisition  in  writing,  against  which  the  appeal  was 
made,  would  be  liable  personally  for  the  costs ;  and  there  could 
not  be  judgment  against  the  nine  defendants  for  the  acts  of  four 
of  them,  together  with  Russell  the  fifth  not  made  a  defendant, 
when  each  of  the  counts  charges  some  other  besides  the  four, 
and  some  of  them  are  not  stated  to  have  been  served  with  the 
order  of  sessions : 

Espinasse,  contra,  was  called  upon  by  the  Court  to  answer 
this  last  objection ;  and  was  asked  if  the  charge  was  not  vilious ' 
in  every  count  in  charging  a  service  of  the  order  on  part  only 

(o)  See  upon  this  point  Leader  \.  Moxton,  3  Wils.  4G1.  and  2  Blac. 
Rep'  924,  and  The  Governor  and  Co,  of  British  Cast  Plate  Manufacturers 
V,  Meredith,  4>  Term  Rep,  794. 

of 
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and  Others. 


of  those  who  were  indicted  for  non-payment  of  it :  and  offering         1806. 

no  answer  to  this,  the  court  waived  hearing  any  further  dis-     ^  ~"^ 

.  .         f  .  "  The  King 

cussion  on  other  points  or  the  case.  against 

Lord  Ellenbobough  C  J.  It  is  a  decisive  objection  to  the  Kingston 
first  count  that  it  charges  a  contempt  by  six  persons  of  an  order, 
which  is  only  stated  to  have  been  served  on  four  of  them  (for 
the  fifth  person,  on  whom  it  was  served,  is  not  inchided  in  the 
indictment.)  There  must  be  personal  service  of  the  order  on  all 
the  persons  who  are  charged  with  a  contempt  of  it.  A  similar 
objection  is  admitted  to  run  through  all  the  counts. 

Grose  J.  concurred. 

Lawrence  J.  The  indictment  is  for  a  disobedience  and 
contempt  of  an  order  of  sessions,  which  order  is  only  stated  to 
have  been  served  on  five  persons ;  those  alone  therefore  could  be 
guilty  of  a  contempt  of  it :  and  yet  the  contempt  is  charged  in 
every  count  upon  others  than  those. 

Le  Blanc  J.  The  first  count  does  not  state  that  the  six  per- 
sons, whom  it  charges  with  the  contempt  of  the  order  of  sessions, 
had  ever  been  served  with  it ;  but  it  only  states  service  of  the 
order  on  five  persons  by  name,  and  others  whom  it  does  not 
name,  four  of  whom  named,  omitting  Russel,  are  included  in 
the  charge.  This  is  attempted  to  be  supplied  by  stating  that  at 
a  meeting  of  the  commissioners,  at  which  those  four  and  the 
two  Bacons  were  present,  a  demand  was  made  of  the  money 
on  all  the  six,  which  they  refused  to  pay,  or  to  give  an  order 
for  the  payment  of  it :  but  it  is  no  where  alleged  that  the  two 
Bacons,  charged  also  in  that  count,  had  been  served  with  the 
order.  The  same  objection  is  admitted  to  apply  to  all  the 
counts. 

Judgment  for  the  Defendants. 


[53  ] 
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iVednestitry, 
jNov.  19tli. 

One  convict- 
ed upon  the 
Stat  9  ct  10 
IV.  3.  r.  41. 
«.2>  of  having 
luilawfuily  in 
his  posses- 
sion, or  con- 
cealing, the 
king's  naval 
stores,  can- 
not, since  the 
Stat.  39  &  40 
Geo.  3.  c.  89. 
s.  2.  be  sen- 
tenced to 
hard  labour. 
*[54] 


The  King  against  Bridgks. 

THE  defendant  was  brought  up  for  judgment,  after  con* 
viction  on  the  slat.  9  and  10  W.  S.  c.  41.  s.  2.  for  un- 
lawfully having  in  his  possession  the  king's  naval  stores  marked 
with  the  king's  mark  :  and  judgment  was  about  to  be  pro- 
nounced that  he  should  be  imprisoned  in  the  house  of  correction 
for  the  county  of  Surry,  and  there  kept  to  hard  labour  for 
3  calendar  months,  and  be  once  during  that  time  publicly 
whipped.  This  would  have  been  warranted  by  the  statute 
17  Geo.  2.  c.  40.  s.  10.  reciting  the  st.  9  &  10  W.  3.  c.  41.  and 
9  Geo.  1.  c.  8.  But  a  doubt  occurring  how  far  the  power  of 
sentencing  to  hard  *  labour  was  taken  away  by  the  subsequent 
statute  of  the  39  &  40  Geo.  3.  c.  89.  s.  2.  the  Court  upon  far- 
ther consideration,  and  comparing  the  different  provisions  of 
these  statutes,  were  of  opinion,  that  the  power  of  sentencing  to 
hard  labour  was  taken  away  by  the  latter  statute ;  and  therefore 
pronounced  judgment,  that  the  defendant  should  be  imprisoned 
in  the  house  of  correction  for  the  county  of  Surry  for  three 
calendar  months,  and  be  once  during  that  time  publicly 
whipped. 


Thursday, 
Nov.  20th. 


Irvine  asrainst  Elngn. 


A   N  umpire  made  his  award  within  time ;  but  in  calculating 
-^^^  the  sum  due  to  one  partner,  he  miscalculated  his  share 


After  the  de- 
livery of  an 
award,  the  ar- 
bitrator can- 
not, though 
within  the 
time  limited 
bjr  the  sub- 
mission, cor- 
rect a  mistake  in  the  calculation  of  figures,  by  making  another  award  corresponding 
to  the  admitted  proportions  of  a  partnership  fund. 

Garrow 


2-Sds.  instead  of  l-3d  ;  and  after  delivery  of  the  award  the 
error  was  pointed  out  to  him  :  on  which,  within  the  time  al- 
lowed by  the  terms  of  submission,  he  made  a  second  award, 
correcting  the  error. 
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Garrow  and  Marryat,  on  shewing  cause  against  a  rule  for 
setting  aside  the  second  award,  cited  Henfree  v.  Bromlej/  (a), 
where  Lord  Ellenborougk  seemed  to  distinguish  between  a  case 
like  the  present ;  where,  as  they  contended,  the  alteration  was 
merely  intended  to  correct  an  error  in  the  calculation  of  figures; 
and  the  case  then  before  the  Court;  where  the  arbitrator, 
after  having  completed  his  award  and  delivered  it  out  of  his 
hands,  had  attempted  to  exercise  a  new  act  of  judgment  as  to 
the  costs  of  the  reference,  which  he  had  not  meant  to  include 
in  his  original  award.     But 

Lord  ELLENBOROueH  C.  J.  said,  that  what  had  been  there 
observed  by  him  was  merely  in  answer  to  an  argument  urged 
at  the  bar :  and  that  the  result  of  his  judgment  theu  was,  as  it 
still  continued  to  be,  that  the  arbitrator's  authority,  having 
been  once  completely  exercised  pursuant  to  the  terras  of  the  re- 
ference, was  at  an  end,  and  could  not  be  revived  again  even 
for  the  purpose  of  correcting  a  mistaken  calculation  of  figures ; 
observing  at  the  same  time  that  such  mistakes  might  include 
the  essential  merits  of  the  case. 

The  Court  was  thereupon  prepared  to  make  the  rule  absolute, 
when  it  was  suggested  to  Sir  F.  Gihbs,  whose  rule  it  was,  that 
the  effect  of  making  it  absolute  would  be  to  set  up  the  original 
award,  which  was  admitted  on  all  hands  to  be  erroneous  in  this 
respect.  To  obviate  the  inconvenience,  therefore,  it  was 
agreed  that  both  the  awards  should  be  set  aside. 


1806. 
Irvine 

against 

Elnon. 
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(fl)  6  East,  311. 


Bell  against  Saunderson. 

TO  assumpsit  for  goods  sold  and  delivered  the  defendant 
pleaded  his  discharge  under  the  insolvent  debtors'  act  of 
the  41  Geo.  3.  c.  70.  and  the  replication,  admitting  the  dis- 
charge as  to  his  person,  prayed  judgment  against  his  goods ; 
and  the  plaintiff  obtained  interlocutory  judgment  accordingly, 

as  appears  by  *.  38,  giving  the  plea  of  discharge,  s.  4.  in  the  terms  of  it 
but  with  reference  to  the  subsequent  provision. 

and 


Thursday, 
Nov.  20lh. 

Theinsolvent 
debtors'  act 
of  the  41 6.3. 
c.  70.  only 
discharges 
the  person  and 
not  the  effects 
of  the  debtor, 
includes  both. 
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Bell 

9gainst 


[56] 


1806.  and  executed  a  writ  of  inquiry;  and  after  final  judgment 
(which  by  mistake  was  entered  up  generally)  issued  a  writ  of 
fieri  facias  and  levied  his  damages.  And  now  Espinasse,  in 
Saundsa-  support  of  a  rule  nisi  obtained  by  him  on  a  former  day  for 
^f«^'i  setting  aside  the  judgment  and  execution,  for  irregularity,  in- 
sisted that  the  4th  section  of  the  net  discharged  not  only  the 
person  but  the  effects  of  the  defendant;  enacting  that  every  per- 
son within  the  relief  of  the  act,  "  shall,  as  to  his  person  and 
*'  effects  respectively f  be  for  ever  released,  discharged,  and  exo- 
"  Derated  to  such  extent  and  in  such  manner  as  is  hereinafter  pro- 
"  vided,  and  no  otherwise."     But 

The  Court  held  that  these  latter  words  controlled  the  generality 
of  the  former ;  and  as  the  only  subsequent  provision  touching 
the  discharge  was  in  section  38,  enabling  defendants  sued  for 
existing  debts  to  plead  the  statute  in  discharge  of  their  persons 
alone  from  execution,  that  the  interlocutory  judgment  was 
regular,  and  the  execution  such  as  was  meant  to  be  allowed  by 
the  act  ;  though  final  judgment  had  been  entered  up  generally 
by  mistake.  This,  however,  was  no  matter  o(  irregularitt/ : 
and  therefore  they  discharged  the  rule  which  was  obtained  on 
that  ground:  but  it  was  agreed  to  be  refered  to  the  master,  to 
see  whether  more  had  been  levied  on  the  fieri  facias  than  was 
due,  and  the  costs  to  be  in  his  discretion. 
Littkdale  for  the  plaintiff. 
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Sir  F.  Baring  and  Others  against  Day.  ^^^.^^ 

Nov.  2ist. 

IN  trover  for  a  cargo  of  sugar  and  cotton,  tried  before  Thorn-  'Ihe  cora- 

son,  B,  at  Winchester,  a  verdict  was  found  for  the  plaintiffs,  madder  of  a 

,  .  1  r     I  •    /-.       .         1      r  II      •  1  stranded  ves- 

subject  to  the  opinion  ot   this  Uourt  on  the  tollowing  case,     in  ^el  having  by 

May  1805,  the  ship  John  and  William  sailed  from  Surinam  the  recoui- 

bound  for  London,  with  the  cargo  in  question,  consigned  to  the  ^^^^  ^^^^  ^^^ 

plaintiffs,    merchants  in  London;  and  having  in  the  course  of  came  to  his 

her  voyage  met  witli  bad  weather  and  parted  all  her  cables,  she  sent*|o"{^^e 

was  on  the  23d  of  October  1806,  about  half  past  two  in  the  defendant  on 

morning,  stranded  at  Sovsley  Beach,  near  Lymington,  in  the  shore,  till 

county  of  Southampton.    Between  7  and  8  o'clock  on  the  ^anie  g^f  (q  i^jm^ 

morning,  two  pilots  went  on  board,  at  zchose  recommendation  the  to  send  all 

male  of  the  ship,  who  then  had  the  command  of  her,  (the  ^(jj(,jj  ^jjg 

master  having  gone  on  shore  at  Stokesaij  the  evening  before,)  sent  necessary, 

for  an  anchor  and  cable  to  the  defendant,  who  lived  at  Cozces,  in  ^ordin^'U'^*^ 

the  Isle  of  Wight,  and  who  was  then  a  stranger  to  the  master  did  ;  and  un- 

and  owners;   but  before  the  anchor  and  cable  arrived,  which  der  his  di- 

was  not  till   the  ^4th   at  day  light,  the  tide  had  forced  in  the  q\^q  under 

head  of  the  ship,   and  she  had  fallen  upon  her  side,   and  had  the  inspec- 

five  feet  water  in  her  hold.     The  anchor  and  cable  were  of  no  house  officers 

service  when  they  arrived ;  and  the  situation  of  the  ship  becom-  attending) 

ing  more  urgent,  the  mate,  who  still  had  the  command  of  her  goods 

®  ^,  '  were  brought 

sent  to  the  defendant  to  send  all  the  help  which  was  necessary ;  and  on  shore  and 

he  accordingly  sent  several  small  vessels  with  men  to  their  as- 
sistance.    But  before  any  of  the  cargo  was  removed,  (but  whe- 


housed  under 
the  joint 
locks  of  him- 


ther  before  or  after  the  *  arrival  of  any  of  these  vessels  was  not   self  and  the 
exactly  ascertained,)  a  custom-house  officer  from   Symington    the  oistoras* 
came  on  board,   who   was  accompanied  or  followed  by  other   and  he  paid 

all  the  sal- 
vors :  held 
that  this  con- 
stituted him 
tiie  agent  of 
the  owners, 
and  took  the 

fro  with  each  boat.     The  cargo  was  in  this  manner  unshipped    ^jj^  ^^^^ 

in  about  a  week  after  the  stranding,  and  was  carried  to  Coxees,    12  Ann.st.'Z. 

where  it  was  lodged  in  the  defendant's  warehouses,  wider  the  '^- 18.  *.  2.  tor 
°  '  regulating 

the  quant. im 

of  salvage  by  the  award  of  three  justices  of  pease;  which  statute  only  applies  to 

cases  where   application  is  made  by  the  owners,  &c,  to  certain  public  otticcrs 

Damedf  and  the  salvage  is  made  under  their  orders. 

joint     *[  53  J 


custom-house  officers,  one  or  other  of  whom  remained  on  board 
during  the  whole  time  that  the  cargo  was  unlading.  And  as 
the  goods  were  carried  off  in  the  vessels  furnished  by  the  de- 
fendant, the  mate  of  the  ship  and  a  custom-house  officer  took 
an  account  of  them,  and   a   custom-house  officer  went  to  and 
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1806.       p{,)i  JqcIcs  of  the  defendant  and  of  the  collector  of  the  customs  of 
Rarinp       *^^*  V^^^i  ^^  '^  always  done  when  foreign  goods  subject  to  duties 
against        nre  brought  into  port,    and  also  in  the  case  of   wrecked  and 
Day.        stranded  goods.     The  custom-hquse  fees  and  charges  were  paid 
by  the  defendant,  including  the  demands  of  such  of  the  custom- 
house officers  as  assisted  at  the  wreck  in  saving  and  taking  care 
of  the  goods,  and  of  others  of  them  who  attended  at  the  de- 
fendant's warehouses  where  they  were  stowed ;  all  which  pay- 
ments were  charged  by  the  defendant  in  the  account  afterwards 
delivered  in  by  him  to  the  plaintiffs,  and  which  account  was  af- 
'  terwards  submitted  by  the  plaintiffs  to  the  magistrates,  and  upon 

tvhich  they  made  their  award  as  after  mentioned.  During  the 
saving  and  stowing  away  of  the  goods  the  defendant  also,  at  the 
request  of  the  master,  advanced  to  him  300^.  to  pay  seamens' 
wages ;  which  sum  of  300/.  was  soon  after  repaid  by  the  master, 
and  forms  no  part  of  the  defendant's  claim  to  retain  in  this 
action..  The  plaintiffs  afterwards  sent  an  authorized  agent  to 
Cou-es  to  settle  the  amount  of  the  salvage,  and  to  reship  the 
goods  for  the  port  of  London,  their  original  destination  ;  having 
[  59  ]  petitioned  the  board  of  customs  for  that  purpose.  The  plain- 
tiff's agent  accordingly  applied  to  the  defendant  for  an  account 
of  the  expences  of  the  salvage;  whp  delivered  in  a  bill 
amounting  to  1,816/.  l6s.  Q.d.  (not  including  the  300/.  before 
mentioned  to  have  been  repaid  to  him,)  with  which  the  plain- 
tiffs being  dissatisfied,  they  refused  to  pay  it,  and  signified  to  the 
defendant  and  to  the  collector  of  the  customs  their  intention  of 
applying  to  the  magistrates  to  settle  the  amount  of  the  salvage 
pursuant  to  the  act  of  parliament.  On  the  24th  of  October  the 
master,  who  had  then  heard  of  the  disaster  which  had  befallen 
the  ship,  went  also  to  Cowes  to  the  defendant,  from  whom  he 
learnt  what  measures  had  been  taken,  which  he  approved  ;  and 
soon  afterwards  went  to  the  ship,  where  he  found  the  persons 
whom  the  defendant  had  sent  employed  in  getting  out  the  cargo, 
of  which  they  had  the  management;  and  he  consulted  with 
the  defendant  what  was  best  to  be  done.  The  collector  of  the 
customs  at  Cowes,  or  any  officer  under  his  controul,  did  not  go 
on  board  the  ship ;  nor  was  the  place  where  she  was  stranded 
within  his  district,  but  within  the  port  of  Southampton,  of  which 
port  Lymington  is  a  member.  Early  in  December  1805,  the 
defendant  applied  to  the  collector  of  the  customs  at  Cowes,  and 
inquired  if  he  had  any  directions  from  the  Board  for  the  re- 
shipping 
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slnpping  of  the  cargo  in  question  for  the  port  of  London;  to         1806. 

which  he  answered,  as  the  fact  was,  that  he  had   received   the  

leave  of  the  Board  conditionally,  that  the  salvors  should  be  first         aimi^^ 
satisfied  what  they  were   entitled  to  have,  and  that  the  crown  Day. 

should  be  put  to  no  expence  ou  account  of  it.  The  defendant 
then  said  that  the  owners  refused  to  pay  his  demand,  and 
wished  to  refer  it  to  (he  adjudication  of  the  magistrates,  to 
which  he  would  not  consent.  The  collector  said,  that  as  the  [  60  ] 
plaintiffs  objected  to  the  defendant's  charges,  he  (the  collector) 
could  not  agree  to  them,  and  the  matter  must  go  to  the  adju- 
dication of  the  neighbouring  magistrates.  And  the  collector 
also  informed  the  plaintiffs'  agent  that  till  they  could  agree 
with  the  salvors,  or  the  matter  was  settled  by  the  magistrates,  he 
could  not  suffer  the  plaintiffs  to  reship  their  goods.  Soon  after, 
upon  the  application  of  the  plaintiffs  the  collector  nominated 
two  neighbouring  justices  of  the  peace,  and  the  plaintiffs  a 
third,  (of  which  notice  was  given  to  the  defendant,)  for  the 
purpose  of  adjusting  the  quantum  of  the  monies  and  gratuities 
to  be  paid  to  the  defendant  and  the  several  other  persons  who 
had  acted  in  the  salvage  of  the  said  cargo.  And  the  said 
justices  afterwards  appointed  the  2d  of  Jan.  1806,  for  the 
hearing  and  adjudication  of  the  said  matters;  of  which  the 
defendant  had  notice,  but  did  not  attend;  whereupon  the  ma- 
gistrates adjourned  to  a  subsequent  day,  of  which  the  defendant 
had  also  notice  ;  and  he  not  then  attending,  the  magistrates  ex" 
amined  the  said  matters,  and  every  charge  made  by  the  defend- 
ant  in  his  bill  delivered,  and  heard  the  witnesses,  and  made  their 
adjudication  and  award  as  follows  :  "  Isle  of  Wight,  county  of 
SouCliampton.  Whereas  in  order  to  settle  and  adjust  the  quan- 
tum of  monies  or  gratuities  to  be  paid  to  the  several  persons 
who  acted  and  were  employed  in  saving  and  preserving  the  car- 
go and  materials  of  the  ship  John  and  JVilliam,  J.  P.  master, 
bound  from  Surinam  to  LomJon,  laden,  &.c.  stranded  on  Sowley 
Beach,  between  Leap  and  Lymington,  in  the  said  county,  on 
the  23d  of  October  1805,  a  meeting  of  us,  the  Rev.  Sir 
H.  W.  Holmes,  Bart.,  J.  D.  Esq.  andn  R  ev.  J.  TV,  clerk, 
three  neighbouring  justices  of  the  peace,  was  on  the  day  and 
yearhereunder  written,  duly  had,  at  Newport,  &c.  pursuant 
to  notice  to  us  for  that  purpose  given,  as  well  by  the  said  master 
and  merchants  whose  goods  were  on  board,  as  also  by  J,  W, 
Esq.  collector  of  the  customs  of  the  port  of  Cowes,  in  the  said 

Isle  i 
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Baring 
ttgtrinst 


1806.  Isle:  Now  know  ye,  that  we  the  said  justices,  having  fully 
considered  the  particulars  of  the  claims,  charges  and  demands, 
charged  to  be  paid  and  expended  by  and  due  to  the  said  several 

Bay.        persons  respectively,  and  contained  in  the  first  column  of  the 
account     hereunto    annexed,     amounting    in    the    whole    to 
*  1816/.    165.  ^d.  do  hereby  in  pursuance  of  the  statute  in  that 

case  made,  and  the  power  to  us  hereby  given,  declare  that  the 
said  several  persons  are  in  our  judgment  respectively  entitled  to 
the  several  and  respective  sums  of  money  contained  in  the  second 
column  of  the  said  annexed  account,  amounting  in  the  whole  to 
714/.  IQ5.  4d.,  and  that  the  same  is  justly  due  to  them  :  and 
therefore  we  the  said  justices  do  hereby  settle,  adjudge  and 
determine  that  the  said  several  and  respective  sums  of  money 
contained  in  the  second  column  of  the  said  annexed  account  are 
justly  due  and  payable  to  the  said  several  persons  respectively^ 
clear  of  all  deductions,  for  their  trouble  and  assistance  in  saving 
and  preserving  the  said  cargo  and  materials ;  and  the  said  quan- 
tum of  the  monies  or  gratuities  for  salvage  of  the  said  cargo 
and  materials  to  the  said  several  persons  are  hereby  settled  and 
adjusted  at  the  said  sum  of  714/.  \Qs.  Ad.  in  testimony 
whereof,  we  the  said  justices,  as  well  at  (he  request  of  the  said 
masters  and  merchants  as  of  the  said  J.  W.,  have  to  this  our 
adjudication  or  adjustment  set  our  hands  and  seals  the  4th  of 
January '[^OQ."  (Signed  and  sealed  by  the  three  justices.)  A 
copy  of  this  adjudication  and  award  was  afterwards  served  upon 
the  defendant ;  and  the  plaintiffs'  agent  at  the  same  time  tender- 
[  62  ]  ed  to  the  defendant  the  714/.  19s.  Ad.  as  directed  by  the  ma- 
gistrates, and  demanded  the  cargo.  The  defendant  refused  to 
accept  the  money  tendered  :  contending,  as  he  had  all  along 
done,  that  the  case  was  not  within  either  of  the  acts  of  par- 
liament which  give  the  magistrates  jurisdiction ;  and  now  de- 
tains the  cargo,  though  the  collector  of  the  customs  is  ready 
and  willing  to  deliver  up  the  same  to  the  plaintiffs.  Supposing 
the  case  not  to  be  within  the  statutes,  the  sum  awarded  and 
tendered  has  by  an  arbitrator  to  whom  that  point  has  been  re- 
ferred been  found  to  be  insufficient  by  274/.  11 5:  9ld.  The 
question  for  the  opinion  of  the  Court  was,  whether  such  adju- 
dication and  award  of  the  magistrates  were  conclusive  upon  the 
defendant?  If  it  were,  then  a  verdict  entered  for  the  plain- 
tiffs was  to  stand  ;  if  not,  then  a  nonsuit  was  to  be  entered. 
^a^Py  for  the  plaintiffs,    contended  that  this   was  a  case 

withiu 
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within  the  stat.  12  Ann.  st.Q,.  c.  18.  whether  or  not  the  defendant         1806. 

were  to  be  considered  as  an  agent  employed  by  the  owners  in  the         

salvage.     The  mischiefs  recited  in  the  act,  that  stranded  ships       ^«w** 
near  home  have  been  plundered  and  their  cargoes  embezzled,         Day. 
and  when  any  part  has  been  saved,  it  has  been  swallowed  up  by 
exorbitant  demands  for  salvage,  apply  as  well  to  agents  as  to 
strangers ;  and  so  necessary  and  just  an  act  ought  to  be  con- 
strued most  beneficially  to  repress  the  mischief  and  advance  the 
remedy.     The    1st  section  is  merely  directory  to  sheriffs,  justi- 
ces of  peace,  custom-house  officers,  and  other  public  officers 
named,   upon  application  made  to  them  on  behalf  of  wrecked 
or  stranded  vessels,  to  command  the  constables  of  the  several 
ports  nearest  to  the  sea-coast  to  procure  assistance  ;  and  parti- 
cularly to  command  the  assistance  of  the  superior  officer  of  any 
man  of  war,  or  merchant  vessel  at  anchor  near  the  place;  upon        [  63  ] 
which  latter  a  penalty  of  100/.  is  imposed  in  case  of  refusal  or 
neglect.     But  the  subsequent  provisions  of  the  act  are  indepen- 
dent of,  and  more  extensive  than,   the  first  clause.     For  by  the 
£d  section,  "  for  the  encouragement  of  such  persons  as  shall 
give  their  assistance,"  which  includes  voluntarj/  assistance  given 
by  any  person,  whether  commanded  or  not  by  any  of  the  offi- 
cers named  in  the  first  section ;    it  is  enacted,  "  that  the  said 
collectors  of  the  customs,  &c.  and  all  others  who  shall  act  OB.be 
employed"  in  the  salvage,  shall,  within  ^0  days  after,  be  paid  a 
reasonable  reward  by  the  owners,  &c.  of  the  distressed  vessel. 
Nothing   can  be  more  general  than  the  description  of  all  others 
who  shall  act  or  be  employed:  and  the  latter  words  seem  in  terms 
to  include  the  owner's  agents  as  well  as  others.     The  reward  is 
to  be  reasonable.     This  was  meant  to  exclude  all  hard  bargains 
extorted  by  those  who  offer  their  assistance  under  the  pressure  of 
the  owners  distress.     If  the  express  or  implied  employment  of 
an  agent,  (and  at  most  the  defendant's  case  only  amounts  to  an 
implied  agency)  take  the  case  out  of  the  act,  it  wiilin  most 
instances  be  a  dead  letter ;   for  then  every  call  for  asssistance  to 
individuals  at  hand,   however  urgent  the  necessity,  will  be  an 
implied  employment.     And  this  case  is  no  more  ;  for  the  de- 
fendant was  a  stranger  at  the  time  to  the  master  and  owners; 
and  the  recommendation  of  the  pilots  to  send  to  hira  was  mere- 
ly because,  from  the  nature  of  his  dealing,  he  was  most  likely 
to  afford  the  speediest  assistance  in  boats,  cables,  &,c.    Besides, 
if  no  case  of  salvage  be  within  the  art,  except,  upon  applica- 
tion 
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1806.         tion  to  the  public  officers,  the  assistance  be  rendered  under  their 
orders,  the  mischief  meant  to  be  prevented  will  happen  while 

a'ravut        search  is  making  for  them,  instead  of  getting  the  readiest  help. 

Day.         And  the  objection  applies  with  still  greater  force  to  foreign  ships, 

L  "'*  J  which  were  equally  within  the  view  of  the  legislature,  the 
masters  of  which  cannot  be  supposed  to  be  cognizant  of  our 
laws,  and  cannot  know  where  to  send  for  such  assistance.  The 
2d  section  then  goes  on  to  provide,  in  default  of  a  reasonable 
reward  paid  by  the  owners  to  the  salvors,  that  "  the  vessel  or 
goods  so  saved  shall  remain  in  the  custody  of  such  officer  of  the 
customs,  &c.  until  all  charges  shall  be  paid,  and  until  the  said 
officer  of  the  customs,  &,c.  and  all  others  so  employed  as  aforesaid 
shall  be  reasonably  gratified,  or  security  given  to  the  satisfaction  of 
the  parties  who  are  to  receive  the  same"  The  custom-house  officer 
is  hereby  appointed  a  trustee  for  the  salvors,  as  well  as  for  the 
crown  :  and  therefore  the  vessel  or  goods  are  to  remain  as  a 
pledge  in  his  custody  until  all  the  charges  shall  be  paid,  and 
every  person  employed  in  the  salvage  is  reasonably  gratified,  or 
security  given  (not  to  his  but)  to  their  satisfaction.  The  legi?_ 
lature  could  never  have  intended,  when  they  meant  to  give  a 
boon  to  persons  in  distress,  that  their  property  should  be  kept 
in  pledge  for  one  set  of  salvors,  while  another  set  was  suing 
them  at  law.  Then  the  act  provides  that  in  case  the  owner,  &c. 
■whose  property  is  saved,  "  shall  disagree  with  the  said  officer  of- 
the  customs  touching  the  monies  deserved  by  any  of  the  persons 
so  employed  as  aforesaid,  it  shall  be  lawful  for  the  owner,  S^c.  and 
the  said  officer  of  the  customs  to  nominate  three  of  the  neighbour- 
ing justices  of  peace,  who  shall  thereupon  adjust  the  quantum  of 
the  monies  or  gratuities  to  be  paid  to  the  several  persons  acting 
or  being  employed  in  the  salvage,  &c. ;  which  adjustment  shall 
be  binding  to  all  parties."  The  nomination  of  the  justices  is 
to  be  made  by  the  owners  on  the  one  part,  and  the  custom-house 

f  65  1  officer,  as  trustee  for  all  the  salvors,  and  having  the  pledge  in 
his  hands,  on  the  other  part.  [Lord  Ellenborough  put  the  case 
that  the  officer  might  agree  with  the  owners  to  give  the  sal- 
vors less  than  they  deserved.]  That  \^x)uld  be  a  breach  of  his 
trust  for  which  the  officer  would  be  answerable  to  the  salvors 
either  at  law  or  in  equity ;  but  the  court  will  not  presume  that 
he  woiild  so  misconduct  himself.  He  then  referred  to  other 
sections  (particularly  s.  3  Si,  4.)  of  the  act  of  Jnne,  and  s.  13. 
of  the  Stat.  26  Geo.  2.  c  11).  as  shewing  that  the  Legislature 

looked 
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looked  to  the  owner's  controul  over  the  wrecked  or  stranded         1806. 
property  continuing,    notwithstanding   the   temporary  custody         • 
of  it  confided  for  a  particular  purpose  to  the  public  officers ;  and  w^ 

therefore  that  the  general  provisions  of  the  act  were  not  con-  Day* 
fined  to  cases  of  compulsory  assistance  only.  But  he  argued 
that  if  the  employment  of  a  particular  salvor  took  the  case  out 
of  the  act,  the  owner  would  lose  the  benefit  of  all  those  pro- 
tecting provisions  which  supposed  a  joint  controul  of  the  owner 
and  the  officers.  This  construction  is  strengthened  by  the  stat^ 
26  Geo.  2.  c.  IQ.;  which,  considering  the  case  of  salvors  em- 
ployed by  the  owners  or  by  the  public  officers  as  provided  for 
by  the  former  act,  extends  the  like  provisions  to  those  who  act 
of  their  own  accord,  and  therefore  enacts  (s.  5.)  that  in  case 
any  person  not  employed  by  the  owners,  &c.  or  other  persons  lato- 
ly  authorized  in  the  salvage  of  any  vessel,&c.  shall  in  the  absence  of 
persons  so  employed  or  authorized  save  any  ship,  &c.  he  shall  be 
entitled  to  a  reasonable  reward,  to  be  adjusted  in  case  of  disa- 
greement about  the  quantum  in  like  manner  as  by  stat.  12  Anne, 
or  else  in  the  manner  ther«in-after  prescribed.  And  then  it  pro- 
ceeds {s.  6.)  to  extend  the  jurisdiction  to  other  classes  of  per- 
sons of  a  lower  description  than  justices  of  the  peace  ;  requiring 
however,  that  Jive  of  them  should  act  in  adjusting  the  salvage  :  [  66  ] 
and  leaving  it  optional  in  the  owners  and  in  the  collectors  of  c 
customs  to  call  in  three  justices  of  peace  under  the  statute  of 
Anne,  or  five  of  the  commissioners  authorized  by  the  stat. 
26  Geo.  2.  to  adjust  the  salvage,  under  the  joint  provisions  of  the 
two  acts.  He  also  argued  that  the  circumstances  of  this  case 
did  not  amount  to  a  special  em'ployment  of  the  defendant  by 
the  master  or  owners.  The  facts  of  strangers  sending  for  a  ca" 
hie  and  anchor,  fwhich  however  came  too  late,)  and  afterwards 
sending  to  the  defendant  for  all  the  help  which  was  necessary,  were 
no  more  than  calling  for  the  nearest  assistance  at  hand  in  the 
hour  of  extremity  :  and  this  was  not  carried  further  by  the 
subsequent  approbation  of  the  captain  after  the  goods  were 
saved.  The  act  of  unloading  the  ship  was  after  the  officers  had 
taken  charge  of  lier;  and  the  goods  were  carried  to  the  de- 
fendant's warehouses  merely  as  to  a  convenient  place  of  de*- 
posit,  and  not  upon  any  special  contract  that  they  should  be 
lodged  there  ;  and  they  were  kept  there  under  the  lock  of  the 
officer  as  well  as  of  the  defendant. 

Vol.  VIII.  E  Gaselee 
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1806.  Gaselee,  contra  insisted  that  the  employment  of  the  defendant 

by  the  plaintiffs,  in  the  salvage  of  the  ship  and  cargo,  took  the 

against        ^^^^  o"*  of  ^''^  statutes,  and  that  no  case  was  within  them  unless 

I^AY,  where  the  salvage  was  made  by  the  orders  and  under  the  imme- 
diate control  of  the  public  officers  named  therein.  The  legisla- 
ture never  meant  to  deprive  the  owners  and  masters  of  ships  in 
distress  of  the  liberty  of  employing  what  agents  they  pleased  to 
assist  them ;  and  therefore  by  the  first  section  of  the  st.  12  Ann 
St.  2  c.  18.  in  order  to  give  the  public  officers  any  jurisdiction  to 
interfere,  it  must  be  "upon  application  made  to  them,  or  any  of 

[  67  ]  them,  hy  or  on  behalf  of  the  chief  officer,"  of  the  vessel  in  distress  : 
and  therefore  such  public  officers  only  are  empowered  to  com- 
mand the  necessary  assistance.  But  here  no  application  was  made 
for  assistance  to  the  public  officers,  but  only  to  the  defendant. 
All  the  subsequent  clauses  of  the  act  have  reference  to  the  first. 
The  2d  section  says  that "  the  said  collectors  of  the  customs"  See. 
and  all  others  who  shall  act  or  be  employed  in  the  preserving  of 
any  such  ship  or  vessel  in  distress  as  aforesaid,  &c.  shall  be  paid 
a  reasonable  reward.  It  supposes  that  the  ship  had  been  taken 
possession  of  by  the  collector  or  his  deputy,  in  consequence  of 
an  application  made  to  him  under  the  provisions  of  the  act,  and 
that  it  was  to  remain  in  his  possession  till  the  salvors  were  satis- 
fied ;  for  it  uses  the  word  remaiit.  There  was  no  necessity  for 
enacting,  that  persons  employed  by  the  owners  themselves,  or 
their  authorizeu  servants,  in  the  salvaga,  should  be  paid  a  reason- 
able reward  by  the  owners,  &c. :  Such  a  provision  can  only  apply 
to  persons  employed  by  others  in  the  same  service.  And  the  like 
observation  applies  to  the  olher  clauses  of  the  act  relating  to  the 
/  salvors.  Again,  the  remedy  given  by  the  act  to  the  salvors,  in 
case  of  disagreement  with  the  owners  as  to  the  amount  of  the 
reward,  looks  to  the  collector  of  the  customs  only,  and  those 
,  employed  by   him  or  acting  under  his  authority.     He  and  the 

owners  name  the  justices  who  are  to  arbitrate  between  them ; 
and  no  consideration  is  had  of  the  interest  of  agents  employed 
by  the  owners  themselves,  nor  have  they  any  voice  in  the  nomi- 
nation of  the  arbitrators.  This  construction  is  rather  confirmed 
than  shaken  by  the  provisions  of  the  st.  26  Geo.  2.  c.  IQ-  which 
by  the  very  terms  of  the  5th  clause,  excludes  the  case  of  per- 
sons employed  by  the  owners  in  the  salvage,  but  extends  the 
former  provisions  to  persons  voluntarily  interfering  to  save  the 

property; 
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property;  which  would  not  have  been  necessary  if  the  construe-  1806. 
tion  contended  for^n  the  first  act  were  well-founded,  namely, 
that  it  extended  to  all  persons  acting  or  being  employed  in  the 
salvage,  whether  under  the  direction  of  the  public  officers  or 
not.  And  the  6th  section,  which  extends  the  jurisdiction  to 
arbitrate  to  other  public  officers,  plainly  refers  to  a  salvage  by 
their  care  or  direction ;  as  do  all  the  other  provisions  of  the  same 
statute.  He  then  argued  that  the  custom-house  officers  only 
went  on  board  and  inspected  the  landing  of  the  goods,  with  a 
view  to  secure  the  king's  duties,  and  not  for  the  purpq^e  of  sal- 
vage under  the  acts  of  parliament.  And  he  also  observed  that 
the  collector  of  the  customs  at  Cowes  never  was  on  board  at 
all:  nor  was  Cowes  the  nearest  port  to  the  place  where  the  vessel 
■was  stranded.  [The  Court,  however,  laid  no  stress  on  this 
latter  circumstance.] 

East,  ill  reply,  observed  principally  that  the  5th  section  of 
the  26  G.  2.  did  not  provide  generally  for  the  remuneration  of 
salvors  not  employed  by  the  owners,  &c.  but  for  such  persons 
in  the  absence  of  persons  so  employed  by  the  ozeners  or  authorized  by 
the  public  officers ;  considering  the  cases  of  persons  employed  by 
the  owners  or  public  officers  or  other  assisting  in  the  presence 
of  any  such,  as  sufficiently  provided  for  by  the  former  act:  and 
it  carries  the  provision  further,  by  entitling  the  discoverers  of 
concealed  effects  taken  from  the  stranded  vessel  to  a  reward. 
The  Court,  he  said,  would  presume  that  the  officers  of  the 
customs  went  on  board  for  the  purpose  of  exercising  all  the 
duties  cast  on  them  by  the  legislature,  as  well  for  the 
benefit  of  the  owners  of  the  stranded  property  as  for  the 
crown. 

Lord  Ellenborough  C.  J.  The  circumstances  disclosed  in  [  69  ] 
this  case  fall  in  su  much  with  the  experience  we  have  had  on 
other  occasions  of  the  extravagant  demands  made  and  extortions 
often  practised  by  persons  employed  by  the  owners  in  the  sal- 
vage of  vessels  and  cargoes,  and  the  construction  of  the  acts 
contended  for  on  the  part  of  the  plaintiffs  if  so  much  in  unison 
with  our  wishes  to  extend  the  remedy  given  by  them,  as  far  as 
we  are  authorized,  to  cases  of  this  kind  falling  alike  within  the 
mischiefs  recited,  that  one's  judgment  is  apt  at  first  to  be  warped 
in  endeavouring  to  generalize  the  language  of  the  act,  so  as  to 
make  it  comprehend  a  case  which  on  an  accurate  view  does  not 
appear  to  be  within  it.     The  public,  however,  are  much  in- 

E  2  debted 
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1806.  debted  to  ihe  plaintifFs  for  bringing  forward  the  consideratiofl 
of  the  question,  in  order  that  the  attention  of  the  legislature 
against  ^^^  ^^  drawn  to  it,  and  such  remedy  be  applied  as  may  meet 
Day,  the  mischiefs  disclosed  to  us  in  their  full  extent.  But  on  look- 
ing into  the  enacting  clauses,  it  is  much  to  be  lamented  that  the. 
legislature  has  made  no  provision  for  a  case  like  the  present :  it 
has  only  provided  for  cases  where  application  is  made  by  or  on 
behalf  of  the  commander  of  any  vessel  in  distress  to  certain  pub- 
lic officers,  and  where  the  salvage  is  made  through  them  and 
others  employed  by  them.  Such  officers  alone  are  authorized  to 
command  the  assistance  of  ships  of  war  and  others  at  anchor 
near  the  place.  But  it  has  omitted  to  provide  for  the  case  of 
persons  employed  in  the  salvage  by  the  owners  where  resort  has 
not  been  had  to  the  public  officers  named.  This  is  a  case  of  the 
latter  description,  where  the  mate  sent  on  shore  to  the  defendant 
[  70  ]  for  assistance,  without  adverting  at  all  to  the  acts  of  parliament, 
which  were  not  in  his  contemplation  at  the  time  :  nor  does 
the  course  which  was  pursued  square  with  and  of  the  provisions 
of  them.  I  should  have  been  well  pleased  to  have  considered 
the  first  section  of  the  statute  of  ^rwe  to  be  merely  directory, 
as  it  contended  to  be :  but  on  reading  the  second  clause, 
which  gives  the  justices  power  to  arbitrate  and  adjust  the 
quantum  of  salvage  between  the  master  of  the  vessel,  or  owner, 
on  the  one  part,  and  the  officer  of  the  customs  on  the  other, 
'  looking  to  these  only  as  the  litigant  parties,  there  are  words  of 
reference  which  connect  and  incorporate  it  with  the  first  clause  ; 
for  it  does  not  merely  say,  "  for  the  encouragement  of  such  as 
shall  give  their  Assistance  to  such  vessels  so  in  distress  as 
aforesaid,"  and  refer  to  "  the  said  collector  of  the  customs," 
&c.  words  which  of  themselves  might  not  necessarily  incor- 
porate the  two  clauses;  but  it  goes  on  to  state  that  in  default  of  a 
reasonable  reward  paid  to  the  salvors  within  30  days  after  the 
service  performed  "  the  ship  or  goods  so  saved  as  aforesaid 
shall  remain  in  the  custody  of  such  officer  of  the  customs,"  &c. 
until  satisfaction  made.  This  must  refer  to  the  same  custody 
of  the  property  directed  to  be  taken  by  the  public  officers  under 
the  first  section  of  the  act,  and  cannot  admit  of  any  other 
signification.  That,  therefore,  narrows  the  mode  chalked  out 
by  the  2d  clause  for  ascertaining  the  quantum  of  compensa- 
tion, if  disputed,  to  the  single  case  of  a  previous  application 
on  th^  part  of  the  master  or  owners  to  the  public  officers 
'  named 
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named  in  the  first  clause,  amongst  whom  are  the  officers  of  the         1806. 

customs,  in  whose  custody  the  ship  and  cargo   are  ordered  to ■ 

remain;  and  it  excludes  the  case  of  a  voluntary  employment  of     Baring, 

I    •  II  1  *  •      1  a^attut 

tueir  own  agents  by  the  master  or  owners  ;  the  property  *  m  that        b ay. 

case  remaining  exclusively  in  their  own  custody.  The  act  of  *[  71  ] 
George  2d  applies  to  the  case  of  persons  volunteering  their  assist- 
ance to  save  the  property  under  no  employment  or  requisition 
whatever,  either  by  the  owners  or  the  public  officers.  It  was 
proper  to  hold  out  encouragement  to  all  persons  to  give  help  to 
vessels  in  distress  :  and  their  encouragement  for  saving  the  ship 
and  goods  is  the  same  as  was  before  given  in  the  other  cases 
provided  for ;  and  the  quantum,  in  case  of  disagreement,  is  to 
be  adjusted  by  the  magistrates  or  other  commissioners  named. 
But  the  legislature  have  unfortunately  omitted  to  extend  the  re- 
medy to  a  third  and  most  important  class  of  persons,  who  are  most 
usually  employed  on  such  occasions,  namely,  persons  who,  like 
the  defendant,  have  the  readiest  means  at  hand  of  affording  assist- 
ance, and  who  are  commonly  recommended  to  them,  as  in  this 
instance,  by  the  pilots,  who  first  come  out  to  a  ship  in  distress  • 
and  in  consequence  of  such  recommendations  they  fall  into  the 
hands  of  these  persons ;  and  their  property,  instead  of  being 
wrecked  and  destroyed  by  the  perils  of  the  sea,  is  swallowed 
up  on  shore  by  exorbitant  demands  for  salvage.  It  is  therefore 
extremely  fit  that  the  attention  of  the  legislature  should  be 
drawn  to  this  great  evil,  and  that  provision  should  be  made 
against  it  by  including  in  the  remedy  all  cases  of  salvage  :  making 
the  first  clause  of  the  statute  of  Anne  merely  directory ;  but 
giving  resort  in  all  cases  to  the  domestic  jurisdiction,  to  save 
the  unfortunate  owners  from  the  pillage  of  those  whom  their 
necessity  leads  them  unwarily  to  employ  in  the  salvage.  It  seems 
to  me,  therefore,  that  the  aw  ard  of  the  magistrates  is  not  bind- 
ing on  the  defendant,  attd  that  he  is  entitled  to  the  larger  sum 
given  to  him  by  the  arbitrator,  which,  however,  is  little  more 
than  a  moiety  of  his  original  demand. 

Grose  J.  Whether  or  not  the  adjudication  of  the  magistrates  [  72  ] 
be  conclusive  must  depend  upon  the  manner  in  which  the  one 
party  employed  the  other,  and  that  other  consented  to  be  em- 
ployed in  the  salvage :  if  it  were  under  the  act,  the  award  is 
conclusive  :  if  upon  a  contract  between  the  owners  and  per- 
son employed,  it  is  otherwise.  Now  here  the  contracting  par- 
ties had  no  idea  at  the  time  that  they  were  acting  under  the 

E  3  statute : 
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1806.  statute :  Those  on  board  never  applied  to  any  public  officer  for 
the  assistance  directed  by  the  act,  which  they  were  bound  to 
have  given :  but  the  recurrence  to  the  act,  when  the  dispute 
about  the  salvage  arose,  was  plainly  an  after-thought.  The  first 
step  taken  at  the  time  was  to  send  from  the  ship  to  the  defen- 
dant for  an  anchor  and  cable  :  Had  these  arrived  soon  after,  it  is 
probable  that  the  necessity  of  further  assistance  would  have  been 
superseded.  But  the  situation  of  the  ship  growing  worse,  the 
mate  afterwards  sent  to  the  defendant  for  all  the  help  that  was 
necessary.  Still  the  act  of  parliament  was  never  thought  of : 
but  the  defendant  was  sent  to,  as  any  other  agent  mightbe,  for 
assistance.  On  the  other  hand  the  defendant,  without  attend- 
ing to  the  directions  of  the  act,  by  giving  notice  to  the  public 
officers,  and  taking  his  orders  from  them,  voluntarily  at  the  re- 
quest of  the  mate,  sent  his  own  vessels  and  men  to  the  assistance 
of  the  ship,  unloaded  it,  and  lodged  the  cargo  in  his  own  ware- 
houses on  shore.  In  the  mean  time  indeed  the  custom-house 
officers  had  gone  on  board,  and  they  took  an  account  of  the 
cargo,  and  the  collector  put  his  lock  also  upon  the  warehouses ; 
but  all  this  was  done  by  them  to  secure  the  king's  duties.  The 
salvage  then  was  made  not  by  the  public  officers  acting  upon  the 
application  of  the  master,  and  under  the  authority  of  the  sta- 

[  73  ]  tute ;  nor  by  the  defendant  acting  under  them ;  but  by  the  de- 
fendant acting  under  the  employment  of  the  master  as  a  person 
employed  to  give  assistance  for  a  reasonable  compensation.  That 
takes  the  case  out  of  the  statute ;  and  though  I  am  sorry  for  the 
consequence,  yet  I  can  find  nothing  which  authorizes  us  so  say 
that  this  case  ranges  itself  under  the  statute.  The  defendant  is 
therefore  entitled  to  receive  the  compensation  awarded  to  him 
by  the  arbitrator,  to  whom  the  matter  was  referred  at  the  trial ; 
which  is  at  any  rate  considerably  less  than  his  original  demand, 
the  payment  of  which  was  properly  resisted;  and  less  than  that 
having  been  tendered,  there  must  be  judgment  of  Nonsuit. 

Law  RENCE  J.  I  agree  that  the  case  is  not  within  either  of  the 
acts  of  parliament  referred  to.  The  object  of  these  laws  was 
to  provide  assistance  to  ships  in  distress  from  those  who,  from 
their  local  situation  as  public  officers  near  the  coast,  were  best 
able  to  give  it.  For  this  purpose  the  statute  oi  Anne  requires 
of  them,  upon  application  of  the  chief  officer  of  the  vessel  in  dis- 
tress, that  leaving  for  the  time  all  other  duties,  they  should  give 
present  assistance  to  those  who  are  in  immediate  need  of  it; 

and 
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and  they  are  empowered  to  command  the  assistance  of  others  1806. 
for  the  same  purpose.  It  was  reasonable  therefore,  that  these 
persons,  whose  services  were  thus  compelled  to  be  given,  should 
have  a  reasonable  gratification  secured  to  them  by  the  same 
law.  And  in  ascertaining  how  this  was  to  be  done  in  case  of  dis- 
agreement with  the  owners  by  whom  it  was  to  be  paid,  it  is  not 
immaterial  to  consider  who  are  the  contending  parties  contem- 
plated by  the  legislature,  and  for  whom  the  provision  made  is 
adapted;  these  are  the  owners  on  the  one  hand,  and  the  collector  [  74  ] 
of  the  customs  on  the  other,  in  whose  custody  the  property  saved 
is  directed  by  the  second  clause  to  remain,  and  who  is  charged 
to  take  care  of  the  interests  of  those  employed  in  the  salvage 
under  the  direction  of  the  public  officers.  There  was  another 
class  of  persons  for  whom  the  legislature  afterwards  made  provi- 
sion, and  these  are  volunteers  bringing  in  from  sea  vessels  in  dis- 
tress, who  were  deserving  of  encouragement.  These  also,  are 
by  the  act  of  Geo.  2.,  in  case  of  disagreement  with  the  owners  as 
to  the  quantum  of  salvage,  to  have  the  same  security  upon  the 
property  in  the  hands  of  the  collector  of  the  customs,  and  their 
compensation  is  to  be  adjusted  and  paid  in  the  same  manner  as 
is  provided  by  the  former  statute.  It  is  difficult  indeed  to 
understand  how  such  a  provision,  which  was  properly  enough 
adapted  to  persons  employed  by  the  public  officers  in  the  salvage 
under  the  first  act,  came  to  be  applied  to  volunteers  under  the 
second  act,  who  had  no  privity  with  the  collector  of  the  cus- 
toms ;  except  by  supposing  that  the  provision  for  the  latter  arose 
out  of,  and  followed  the  enactment  of  the  first  act,  which  had 
before  placed  the  property  saved  in  the  hands  of  the  coUecton 
for  the  benefit  of  all  those  whose  services  it  compelled,  and  of 
those  who  were  employed  by  them.  And  therefore  I  take  it, 
that  when  the  first  act  passed,  the  legislature  looked  only  to  the 
persons  between  whom  the  contract  for  salvage  was  to  be  made, 
namely,  the  owners  on  the  one  hand,  and  the  public  officers  and 
those  employed  by  them  on  the  other ;  it  therefore  provided 
only  for  the  compensation  of  the  latter,  and  for  the  means  of  ad- 
justing that  compensation  in  case  of  dispute.  And  the  second  act 
was  only  intended  to  enlarge  the  provisions  of  the  first,  by  pro- 
viding the  same  remedy  for  volunteers  acting  in  the  salvage  with-  [  75  ] 
out  any  authority,  as  had  been  before  provided  for  those  whose 
services  were  compelled,  and  others  employed  under  them  ;  but 
still  it  did  not  include  persons  who  were  employed  by  the  master  or 

E  4  owners 
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1806.  owners  themselves.  It  seems,  however,  from  the  different  word- 
ing of  the  act  of  Geo.  2.  (though  I  have  not  sufficiently  consider- 
ed it  with  that  view,  nor  is  it  necessary  for  the  present  purpose) 

Day.  as  if  it  meant  to  empower  the  officers  therein  named  to  assemble 
and  give  assistance  to  the  vessel  in  distress  without  being  called 
upon  by  the  parties  interested  (a).  I  concur  entirely  with  what 
my  Lord  has  said  respecting  the  necessity  of  some  legislative 
provision  to  meet  cases  like  the  present.  It  often  signifies  little 
to  the  owners  whether  their  property  be  lost  by  wreck,  or  by  the 
plunder  of  the  salvors  whom  they  employ.  I  think,  therefore, 
that  persons  of  this  description,  though  employed  by  the  owners 
in  the  salvage,  should  only  be  entitled  to  such  remuneration  as 
the  magistrates,  &c.  shall  think  proper ;  perhaps  not  conclusive- 
ly, but  with  the  liberty  in  certain  cases  to  refer  their  claims  to 
the  Court  of  admiralty,  or  to  the  courts  of  law. 

Le  Blanc  J.  The  plaintiffs  cannot  maintain  this  action  be- 
cause they  did  not  proceed  under  the  act  of  parliament  in  pro- 
f  76  ]  curing  the  salvage  to  be  made ;  and  therefore  the  tribunal  re- 
sorted to  for  the  purpose  of  settling  the  amount  of  it  had  not  com- 
petent authority  to  form  the  judgment  which  they  pronounced. 
The  legislature  in  the  statute  of  Anne  did  not  contemplate  the 
case  of  a  master  or  owner  employing  his  own  agent  in  the  sal- 
vage ;  not  foreseeing  that  cases  would  arise  in  modern  times 
wherein  merchants  would  require  as  much  protection  from 
agents  employed  by  themselves  as  from  others.  All  the  provi- 
sions of  the  act  look  only  to  persons  employed  in  the  salvage 
through  the  medium  of  the  public  officers.  The  property  saved 
is  placed  in  the  custody  of  the  collector  of  the  customs  for  the 
benefit  of  those  acting  under  him  ;  and  in  case  of  disagreement 
the  magistrates  are  to  be  named  by  him  and  the  owners ;  con- 
sidering those  as  the  only  parties  interested.  In  this  case  the 
officers  took  upon  themselves  no  part  of  the  salvage,  except  so 
far  as  was  necessary  to  secure  the  duties  due  to  the  crown.  Some 
of  them  continued,  indeed,  on  board  while  the  cargo  was  un- 

(a)  The  6th  section  of  the  st.  26  Geo.  3.  c.  19.  empowering  the 
magistrates,  &c.  nearest  to  the  place  where  any  ship,  &c.  shall  be 
stranded,  forthwith  to  give  public  notice  of  a  meeting  of  the  olhcers 
therein  named,  who  are  required  to  give  aid  in  execution  of  this  and 
jhe  former  act,  and  to  employ  proper  persons  for  the  saving  of  ships 
in  distress,  &c.  omits  the  words  "  upon  application  made  to  them,  or 
any  of  them,  by  or  on  the  behalf  of  any  commander  or  chief  othcer  of 
any  ship,  <fec.  in  danger  of  being  stranded,"  &c.  which  are  to  be  found 
^n  the  corresponding  clause  of  the  statute  of  Antu, 
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lading,  and  others  saw  the  goods  landed  and  wharehoused ;  but 
that  was  in  the  ordinary  exercise  of  their  ofticial  duty,  to  pre- 
vent any  of  the  goods  being  run  on  shore  clandestinely.    But  all 
the    salvors    were  paid  by  the  defendant  as  the  agent  for  the 
owners.    The  case,  therefore,  is  not  within  the  statute  of  Anne. 
Then  the  act  of  Geo.  'i.  was  for  the  encouragement  of  persons 
who  happening  to  find  ships  deserted  at  sea,  or  goods  cast  on 
shore,  should  bring  them  into  port,  and  place  them  in  safe  Cus- 
tody,  though   not  employed  by  any  person  so  to  do  :   and  it 
provides  for  them  the  same   reasonable   satisfaction   as   under 
the  former  statute,  to  be  adjusted,  in  case  of  disagreement  about 
the  quantum,  in  like  manner  as  the  salvage  is  to  be  adjusted  and 
paid  by  virtue  of  that  statute.     Now  it  might  be  a  doubt  whe- 
ther that  meant,  that  in  case  of  disagreement  it  should  be  settled 
through  the  medium  of  the  same  litigant  parties  as  under  the 
formerstatute,  name]y  bi/  the  collector  oj  the  customs  on  the  one  side 
and  the  owners  on  the  other,    or    by  the  owners  on  the  one 
side,  and  the  party  who  had  volunteered  his  services  to  save  the 
wreck  on  the  other  side  :  such  volunteers,  within  the  statute  of 
Geo.  2.  not  having  been  employed  under  the  authority  of  the 
collector  or  other  public  officers,   as  the  salvors  provided  for 
by  the  statute  of  Anne,  and  therefore  having  a  distinct  interest  of 
their  own ;  and  the  disagreement  to  be  adjusted  being  between 
those  volunteers  and  the  owners  ;  and  not,  as  under  the  former 
statute,    between   the  latter  and  the  collector  of  the  customs. 
However,  it  is   not  necessary  at  present  to  give  any  opinion  on 
that  point :  it  is  sufficient  to  say,  that  at  any  rate  this  is  not  a 
case  within  either  of  the  statutes. 

A  nonsuit  to  be  entered. 


1806. 
Baring 

against 

Day. 


[77] 


The  King  against  The  Inhabitants  of  Bastell 
Careinion. 


Saturday, 
iVtfi).  22d. 


^  I  ^WO  justices  by  an  order,  removed  Gainer  Price,  the  wife  fhe  party 
-■-    of  Owen  Price,  (therein  stated  to  have  been  convicted  of  interested  in 
felony,  and  committed  to  Cardigan  gaol,)  and  their  children,  by  Jertiraony, 

who  was  ob- 
jected to  on  account  of  having  been  convicted  for  felony,  and  his  imprisonment  be- 
ing unexpired,  is  entitled  to  insist  ou  proof  of  such  conviction  by  the  record,  tbuugli 
admitted  by  the  witness  himself. 

name. 
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1806.       oanie,  from  Aberysiztnth,  in  the  count j  of  Cardigan,  to  Castell 
,_    ^      ^     Careinion,  in  the  county  of  Montgomery :  against  which  order 
ao-airut        *^6  latter  appealed  ;  and  on  hearing  of  the  appeal  at  the  sessions 
The  Inhabi-   it  was  proposed  by  the  respondents  to  examine  the  said  Owen 
Cast^ell      P^^ce,  (then  being  present  in  court  in  the  custody  of  the  gaoler,) 
Careinion  to  prove  that  he  had  gained  a  settlement  in  the  appellant's  parish 
L  78  J        by  renting  a  tenement  of  the  annual  value  of   10/.  and  residing 
on  part  thereof,   in  the  said  parish,   for  more  than  40  days.     It 
appeared  by  the  evidence  of  Owen  Price,  and  also  of  the  gaoler, 
that  Owen  Price  was  at  the  preceding  great  sessions  at  Cardigan 
on  the  26th  of  March  1806,  convicted  of  grand  larceny;  but 
the  record  of  such  conviction  was  not  produced  on  the  trial  of  the 
appeal  nor   a  copy'  thereof;  and  that  on  such  conviction  he 
prayed  the  benefit  of  the  statute,  and  the  same  was  allowed  to 
him.     And  that  the  court  of  great  sessions  ordered  him,  for 
bis  said  offence,  to  be  kept  and  detained  in  the  common  gaol  of 
the  said  county  for  12  calendar  months.     The  sessions  were 
thereupon  of  opinion,  that  by  reason  of  the  said  conviction,  and 
until  the  expiration  of  his  imprisonment,  Owen  Price  was  not  a 
competent   witness,   and  refused  to  alloys  the  respondents  to 
examine  him  concerning  his  settlement.     The  respondents  then 
applied  to  the  court  to  respite  the  further  hearing  of  the  ap- 
peal;  which  they  refused;  and  quashed  the  order  of  removal, 
sabject  to  the  opinion  of  B.  R.  on  the  foreign  statement. 

Abbot  and  Peake,  in  support  of  the  order  of  sessions,  said  that, 
the  question  in  this  case  was  not  whether  the  witness  were 
bound  to  have  answered  the  question,  as  to  his  own  conviction ; 
but  whether  it  were  not  competent  to  him,  no  objection  being 
made  by  himself,  to  admit  the  fact  of  his  conviction ;  especially 
in  a  case  affecting  his  own  settlement. 

Lord  Ellenboeough  C.  J.  We  must  take  it  upon  this  case, 
that  the  evidence  was  objected  to  at  the  sessions  by  the  party 
r  yq  -j  interested  in  repelling  it,  and  there  cannot  be  the  least  doubt  that 
the  objection  was  well  founded.  The  evidence  went  to  affect 
the  rights  of  third  persons,  namely  the  litigant  parishes  ;  for  the 
pauper  himself  is  no  party  to  the  cause  in  court.  Whether  or 
not  the  witness  were  convicted  of  the  felony  would  appear  by 
the  record ;  and  it  cannot  be  seriously  argued  that  a  record  can 
be  proved  by  the  admission  of  any  witness.  He  may  have  mis- 
taken what  passed  in  court,  and  may  have  been  ordered  on  his 
knees-  for  a  misdemeanor ;  This  cap  only  be  known  by  the  re- 
cord; 
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cord:  and  there  is  no  authority  for  admitting  parol  evidence        I8O6. 
of  it.  

Lawrence  J.     The  books  are  uniforna  in  requiiinsr  the  pro-    "^^^  King 
duction  of  the  record  to  prove  a  witness  convicted  of  an  offence.  Thelnhabi- 
2  Hawk.  ch.  46.  s.  20.     3  Com.  Dig.  Evidence,  280.    5  Com.      ^^nts  of     . 
Dig.  Testmoigne,  516.     Bull  N.  P.  292.  CARl^iNmN 

The  other  judges  concurring, 

Order  of  Sessions  quashed. 

Touchet  was  to  have  argued  against  it.' 


Gale  and  Others  against  Reed.  Nov.^lh. 

By  indenture 

THIS  was  an  action  of  covenant,  brought  by  the  three  plaintiff's  between  A. 
against  their  late  partner  Reed,  for  breaches  of  a  covenant  rj'^jg    i^" 
contained  in  an  indenture,  confirming  and  carrying  into  further  their  part- 
effect  a  prior  indenture  made  between  them  for  the  dissolution  nership,  as 
of  their  partnership;  and  which  indenture  made   the  31st  of  ^.  and  jB.    ' 

covenanted 
to  allow  C.  during  his  life,  2s.  on  every  cwt.  of  cordage  which  they  should  make  on  the 
recommendation  of  Q,.  for  any  of  his  friends  and  connexions,  and  whose  debts  should  turn 
out  to  be  good:  and  that  A.  and  B.  should  stand  the  risk  of  such  debts  incurred,  but 
should  not  be  compelled  to  furnish  goods  to  any  of  C's  connexions  whom  they  should  be  disin- 
clined to  trust.  And  C,  covenauted  7iot  to  cany  on  the  busiiiess  of  a  rope-maker  during 
his  life  Cexcept  on  government  contracts;)  and  that  all  debts  contracted  or  to  be 
contracted  in  his  or  their  names  pursuant  to  the  indenture,  should  be  the  exclu- 
sive property  of  A.  and  B.;  and  that  C  should,  during  his  life,  exclusively  emplotf 
A.  and  B.,  and  no  other  person,  to  make  all  the  cordage  ordered  of  him,  by  or  for  his 
friends  and  connexions,  on  the  terms  aforesaid,  and  should  not  employ  any  other  person 
to  make  any  cordage  on  any  pretence  whatsoever.     Held 

1st.  That  the  covenant  by  C  to  employ  A.  and  B.  exclusively  to  make  cordage 
for  his  friends,  and  not  to  employ  any  other,  &c.  A.  and  B.  not  being  obliged  to 
work  for  any  other  than  such  as  they  chose  to  trust,  was  not  illegal  and  void  as  be- 
ing in  restraint  of  trade  without  adequate  consideration;  for  the  whole  indenture 
must  be  construed  together,  according  to  the  apparent  reasonable  intent  of  the  par- 
ties ;  aud  the  general  object  being  only  to  appropriate  to  A.  and  B.  so  much  of 
C's  private  trade  as  they  chose  to  give  his  friends  credit  for,  so  much  only  was  co- 
venanted to  be  transferred,  and  C,  was  still  at  liberty  to  work  for  any  of  his  friends 
who  were  refused  to  be  trusted  by  A.  and  B. :  bv  which  construction  the  restraint 
on  C  was  only  co-extensive;  as  in  reason  it  coidd.ouly  be  intended  to  be,  with  the 
benefit  to  ^.  and  B.;  and  therefore  the  restraint  onC.  could  be  no  prejudice  to 
public  trade. 

2.  That  breaches  assigned  generally  against  C  for  having  made  cordage  for 
divers  persons  other  than  for  government,  and  for  employing  other  persons  than  A. 
and  B.  to  make  cordage  for  his  friends,  &'c.  were  well  assigned ;  though  no  parti- 
cular persons  were  named,  nor  the  quantities  or  kinds  of  cordage  mentioned,  &c. ; 
such  facts  lying  more  particularly  within  (Vs  knowledge. 

January 
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1806.  January  1804,  whereupon  the  breaches'are  assigned,  is  as  follows: 
"  Whereas  the  said  parties  have  further  agreed  to  confirm  the 

against        *^'^  ^^^^  ^^  ^'^®  ^^^^  oi  January  instant,  so  far  as  it  relates  to  the 

Reed.  dissolution  of  the  said  copartnership,  and  the  mutual  releases 
therein  contained :  and  in  all  other  respects  to  declare  the  said 
deed  of  the  10th  oi  January  instant,  void,  and  of  no  effect: 
and  they  have  also  mutually  agreed  to  enter  into  such  covenants 
respectively  as  are  hereinafter  expressed  and  contained :  Now 
this  indenture  wituesseth  that,  in  pursuance  and  performance  of 
the  said  agreement,  they,  the  said  £.  Gale  the  elder,  £.  Gale  the 

[  81  3  younger,  and  J.  Gale,  and  (he  said  S.  Reed  have  mutually  dis- 
solved, and  by  these  presents  do  dissolve  their  said  copartnership, 
and  do  declare  that  the  same  shall  from  henceforth  cease  and 
determine  to  all  intents  and  purposes  whatsoever.  And  this  in- 
denture further  witnesseth,  that  in  further  performance  of  the 
said  agreement,  the,  plaintiffs,  for  themselves,  their  heirs,  execu- 
tors, &c.  covenant  with  the  defendant,  his  executors,  8cc.  that 
they  the  plaintiffs,  shall yVow  time  to  time  and  at  all  times  here' 
after,  during  the  natural  life  of  the  defendant,  pay,  and  allow  to 
him  and  his  assigns  2s.  on  every  100  weight  of  cordage,  which, 
from  the  I4lh  of  December  last,  shall  appear  to  have  been  made 
by  them  the  plaintiffs,on  the  recommendation  of  the  defendant,  and 
delivered  to  any  person  or  persons  whomsoever,  who  are  or  may 
be  of  the  number  of  his  particular  friends  and  connexions,  and 
whose  debts  shall  turn  out  to  be  good.  And  further,  that  they,  the 
plaintiffs,  shall  bear  all  losses  which  may  happen  by  means  of 
any  of  the  debts  which  may  be  contracted  with  any  of  the  said 
persons,  the  particular  friends  and  connexions  of  the  defendant : 
provided  that  nothing  herein  contained  shall  extend  to  the  re- 
moving the  liability  of  the  defendant  as  an  owner  of  any  ship 
which  may  be  supplied  with  cordage  or  other  things  by  the  plain- 
tiffs to  pay  their  bills  for  the  same,  or  to  the  compelling  the  plain- 
tiffs to  furnish  any  cordage  or  other  goods  to  any  connexions  of 
the  defendant,  whom  they  shall  be  disinclined  to  trust  or  give  credit 
to.  And  the  defendant  doth  hereby  for  himself,  his  heirs, 
executors,  8cc.  covenant  with  the  plaintiffs,  their  executors,  &c.  in 
manner  following,  viz.  That  he,  the  defendant,  shall  not  in  his 
life-time  carry  on  the  business  of  a  rope-maker,  or  make  cordage 
for  any  person  or  persons  whomsoever  (except  any  contract  which 

[  82  ]  the  defendant  may  hereafter  enter  into  to  make  cordage,  new  or 
old,  or  any  other  articles,  for  government,  or  any  public  board, 

and 
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and  which  he  shall  have  free  liberty,  from  time  to  time,  to  exe-  1806. 
cute  and  complete.)  And  the  defendant  doth  further  covenant 
with  the  plaintiffs,  that  all  the  debts  due,  and  to  become  due,  for 
cordage  or  other  things  sold  or  to  be  sold,  whether  in  the  firm  of  Reed. 
Gale,  Reed,  and  dales;  E.  Gale  and  Company;  or  in  the  name 
of  the  defendant,  pursuant  to  any  engagements  contained  in  any 
preceding  contract  or  covenant  entered  into  between  them  the 
said  parties  hereto  pursuant  to  the  terms  of  this  present  indenture, 
are  and  shall  be  the  exclusive  property/  of  the  plaintiffs,  their  exe- 
cutors, Sac.  And  that  the  defendant,  his  executors,  8cc. 
shall  not  at  any  time  or  times  hereafter,  willingly  do  or  suffer 
any  act  or  thing  to  hinder  or  disturb  the  plaintiffs,  their  execu- 
tors, &c.  in  obtaining  the  said  debts,  or  any  of  them.  But  in  case 
any  of  such  debts  shall  at  any  time  or  times  hereafter  be  received 
by  the  defendant,  he  shall  immediately  on  such  receipt,  from 
time  to  time,  pai/  over  the  same  to  the  plaintiffs,  their  executors, 
&c.  "without  any  deduction  whatsoever.  And  further  that  the 
plaintiffs  shall,  and  lawfully  may,  use  and  keep  possession  of  the 
rope-walk  belonging  to  the  defendant,  situate  at  King  David's 
Fort  aforesaid,  with  the  fixtures,  utensils,  and  appurtenances 
thereto  belonging,  until  the  31st  of  May  now  next  ensuing,  with- 
out any  hindrance  or  interruptioB  from  or  by  the  defendant, 
his  executors,  8cc.  And  lastly,  that  the  defendant  shall,  during 
his  life,  contine  to  emyloy  exclusively  the  plaintiffs,  to  make  all 
the  cordage  which  may  be  ordered  of  him  by  or  for  the  particular 
friends  and  connexions  oi  the  defendant  on  the  terms  aforesaid,  and 
shall  not  emploj/  any  other  person  or  persons  whomsoever  to  make 
any  other  cordage,  or  any  part  thereof  under  any  pretence  what-  f  83  ] 
soever.  The  breaches  assigned  were,  1st,  That  after  the  making  of 
the  indenture  ihe  defendant  carried  on  the  business  of  a  rope-maker, 
and  made  cordage  /or  divers,and  very  many  persons  other  than  by 
virtue  of  any  contract  which  the  defendant  had  entered  into  after 
the  making  of  the  said  indenture,  to  make  cordage,  S^c.for  govern- 
ment,  contrary  to  his  covenant.  And  2dly,  That  the  defendant,  after 
the  making  of  the  indenture,  did  not  nor  would  (though  often 
required)  employ  the  plaintiffs  to  make  all  or  any  part  of  the  said 
last  mentioned  cordage  according  to  theindenfnre,  but  neglected  so 
to  do,  and  employed  divers  other  persons  to  make  the  said  last-men- 
tioned cordage;  although  the  plaintiffs  were  ready  and  willing 
to  make  the  same  on  the  terms  in  the  indenture  mentioned ;  con- 
trary to  the  said  indenture,  &c.  To  the  declaration  assigning 
*hese  breaches,  inmaking  cordage  for  others,  and  employing  others 

to 
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1806.        to  make  cordage,  the  defendant,  after  enrolling  the  indenture  at 
~  Urge,  demurred  to  the  first  breach  ;  assigning  for  cause,  "  that 

^fg^f^f^  the  plaintiffs  had  not  shewn  or  disclosed  any,  and  what  parti- 
Rbed.  cular  person  or  persons  for  whom  the  defendant  made  cordage, 
or  any  and  what  particular  quantities  or  kinds  of  cordage  the  de- 
fendant did  so  make  for  them  ;  nor  in  what  manner  or  by  what 
acts  he  carried  on  the  said  business  of  a  rope-maker,  as  is  al- 
leged in  that  breach  of  covenant.  And  he  demurred  also  to 
the  second  breach  ;  assigning  for  cause,  that  the  plaintiffs  have 
not  shewn  or  disclosed  by  what  particular  friends  and  connexions 
the  quantities  of  cordage  mentioned  in  that  breach  were  ordered; 
or  shewn  or  disclosed  any  and  what  particular  quantities  or  kinds  of 
cordage  were  so  ordered  by  them,  or  any  and  what  particular 
£  84  ]  persons  were  employed  by  the  defendant  to  make  such  cordage. 
Concluding  with  the  general  allegations  of  insufficiency. 

This  case  w  as  argued  in  Trinity  term  last  by  Holroyd,  in  sup- 
port of  the  demurrer,  and  Lawes  contrA.  The  questions  turned, 
Jst,  on  the  construction  of  the  particular  covenants,  whether 
illegal  and  void,  as  being  in  particular  restraint  of  trade,  without 
adequate  consideration  ;  2dly,  upon  the  general  manner  of  assign- 
ing the  breaches.  The  general  question  has  been  discussed  so 
often  and  so  much  at  large  in  other  reported  cases  ;  and  the 
Court,  in  giving  judgment,  went  so  fully  into  the  application  of 
the  general  principle  to  the  particular  covenants  in  question* 
that  it  is  unnecessary  to  repeat  the  arguments.  The  cases  cited 
on  the  general  principle  were  Mitchell  v.  Reynolds,  1  Pr.  Wms. 
181.  which  collects  all  the  antecedent  authorities,  and  Mr. 
Coxe's  notes  supplies  others.  Garrick  v.  Barry,  cited  in  Shubrick 
V.  Salmond,  3  Burr.  1639.  Chesman  v.  Rainhy,  2  Stra.  739. 
Gierke  v.  Comer,  Rep.  temp.  Hardw.  53.  7  Mod.  230.  and 
Davis  v.  Mason,  5  Term  Rep.  118.  (and  vi.  Bunn  v.  Grey^ 
4  East,  190.)  And  in  respect  to  the  special  causes  of  demurrer 
were  cited  T  Anson  v.  Stuart,  1  Term  Rep.  748.  Farrow  v. 
Chevalier,  1  Salk.  139-  and  Barton  v.  Wehbe,  8  Term  Rep.  459- 
The  case  stood  over  for  consideration  till  this  term,  when 

Lord  Ellenborough  C.  J.  delivered  the  opinion  of  the 
Court.  After  stating  the  pleadings  as  above — It  has  been  con-  * 
tended,  on  the  part  of  the  defendant,  that  the  covenant  on 
which  the  breaches  have  been  assigned  is  void,  as  being  a  con- 
tract made  in  particular  restraint  of  trade,  without  adequate  consi- 
1^5]  deration  to  the  party  restrained;  upon  the  authority  of  Mitchell  v. 
Reynolds,  1  P.  JVms.  181,  and  other  cases.    And  also  that  the 

breaches 
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bjeacfaes  are  ill  assigned  in  point   of  form,  inasmuch  as  the         1806. 

"divers  other  persons"  alleged  to  have  been  employed  to  make 

cordage  for  the  defendant,  (as  complained  of  in  those  breaches,) 

are  generally  50  described,  without  mentioning  them  particularly       ITeed. 

by  their  names,  or  stating  the  kinds  and  quantities  of  cordage 

made.  Sec,  as  the  defendant's  counsel  contended  ought  to  have 

been  done.     As  to  this  objection  of  form,  and  which  is  the 

cause  specially  assigned  for  demurrer,  the  answer  given  to  it  by 

the  plaintiff's  counsel,  viz.   that  as  the  facts  alleged  in  these 

breaches  lie  more  properly  in  the  knowledge  of  the  defendant, 

who  must  be  presumed  conusant  of  his  own  dealings,  than  of 

the  plaintiffs,  there  was  no  occasion  to  state  them  with  more 

particularity ;  is  in  our  opinion  a  sufficient  answer  in  point  of 

law.    What  is  laid  down  to  this  effect  in  Robt,  Bradshavs's  case, 

9  Co.  61.  and  Cro.Jac.  304.  and  in  several  later  cases,  which 

are  all  collected  in  the  case  of  Barton  v.  Webbe,  8  Term  Rep. 

459.  and  in  a  note  of  mybrolher  Williams  to  the  case  of  Lord 

Arlington  v.  Meyricke,  2  Sand.  411.  has  settled  the  law  on  this 

point;  in  opposition  to  the  case  oi  Jones  v.  Williams,  Dougl.  214. 

which  has  been  overruled  in  the  two  late  cases  of  Shum  v.  Far- 

rington,  1  Bos.  ^  Pul.  640.  and  Barton  v.  Webbe,  3  Term  Rep. 

559- 

Laying  therefore  this  objection  of  form  out  of  the  case,  it 
remains  to  be  considered,  whether  the  covenant  in  question  be 
void,  upon  the  ground  already  mentioned,  viz.  "  as  being  a 
particular  restraint  of  trade,withoul  adequate  consideration."  The 
object  and  intention  of  the  parties  to  this  indenture  appears  to 
have  been  to  devolve  upon  and  exclusively  to  appropriate  to 
the  Gales,  the  plaintiffs,  all  the  beneficial  private  trade  of  the 
defendant  in  this  business  of  rope-making ;  leaving  him  at  [  3G  ] 
liberty  to  make  and  execute  on  his  own  account  such  contracts 
for  cordage  as  he  had  made  or  might  enter  into  with  govern- 
ment or  any  of  the  public  boards.  The  indenture  uniformly  con- 
templates this  private  trade  as  a  trade  carried  on  upon  credit 
only.  The  only  compensation  which  the  indenture  provides 
for  the  defendant,  as  the  consideration  for  his  restraint,  and 
for  the  benefit  to  be  derived  to  the  plaintiffs  in  this  respect,  is 
a  payment  and  an  allowance  of  Qs.  on  every  hundred  weight  of 
cordage,  which,  from  the  14th  of  December  preceding  shouKi 
appear  to  have  been  made  by  the  plaintiffs  on  the  recommendu- 
lion  of  the  defendant,  and  delivered  :o  the  order  of  his  parti- 

cuhir 
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180(5.  cular  friends  and  connexions,  and  whose  debts  sJionld  turn  out  ta 
be  good:  The  plaintiffs  agreeing  to  bear  all  losses  which  might 
happen  by  means  of  any  of  the  debts  which  might  be  contracted 

ICebd.  with  any  of  these  particular  friends  and  connexions  of  the  de- 
fendant. But,  as  the  plaintiffs  were  subjected  to  this  eventual 
loss  by  bad  debts,  it  was  reasonable  that  they  should  be  al- 
lowed to  exercise  their  own  discretion  as  to  the  persons  to 
whom  they  should  give  credit.  It  is  therefore  accordingly 
provided  by  the  indenture,  "  that  nothing  therein  con- 
'*  tained  should  extend,  or  be  construed  to  extend,  to  the 
"  compelling  the  said  plaintiffs  to  furnish  any  cordage  or  other 
"  goods  to  any  connexions  of  the  defendant  whom  they  might 
"  be  disinclined  to  trust  or  give  credit  to."  The  trade  there- 
fore which  the  indenture  contemplates  the  plaintiffs  are  exclu- 
sively occupying  is  the  furnishing  of  cordage  for  such  of  the 
defendant's  customers  and  friends  as  the  plaintiffs  should  choose 
to  trust:  And  the  restraint  on  one  side  meant  to  be  enforced 
should  iu  reason  be  co-extensive  only  with  the  benefits  meant  to 

[  87  J  be  enjoyed  on  the  other.  And  as  the  carrying  the  restraint  fur- 
ther would  be  arbitrary  and  useless  as  between  these  parties,  a 
construction  which  would  have  that  effect  must  be  reluctantly 
resorted  to,  and  not  adopted  at  all  if  the  general  scope  of  the 
whole  indenture  will  allow  a  different  sense  to  be  put  upon  the 
words  of  any  particular  covenant.  The  indenture  does  not 
in  any  part  of  It  suppose  or  advert  to  any  case  of  furnishing 
cordage,  &c.  to  any  connexions  of  the  defendant,  but  upon  trust 
or  credit.  It  then  provides  that  debts  to  become  due  for  cord- 
age, &c.  sold  in  the  joint  names  of  them  all,  pursuant  to  the 
terms  of  that  indenture,  should  be  the  exclusive  property  of  the 
plaintiffs  :  That  the  defendant  should  do  no  act  to  hinder  or 
disturb  the  plaintiffs  in  obtaining  the  said  debts :  but  in  case 
any  of  such  debts  should  be  received  by  him,  that  he  should  pay 
them  over  to  the  plaintiffs.  After  these  provisions  follows  the 
covenant  upon  whiclf  the  immediate  question  arises.  "  And 
"  lastly,  that  he,  the  said  defendant  shall  and  will,  during  the 
"  term  of  his  natural  life,  continue  to  employ  exclusively  the  said 
*^  plaintiffs  to  make  all  the  cordage  that  may  be  ordered  of  him 
"  by  or  for  the  particular  friends  or  connexions  of  the  said 
"  defendant,  on  the  terms  aforesaid;  and  shall  not,  nor  will  em- 
"  ploy  any  other  person  or  persons  whomsoever  to  make  any 

"  other 
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"  other  cordage,    or   any   part   thereof,    under   any   pretence         1806. 

"  whatsoever."     The  covenant  is,  it  will  be  observed,  to  em-         

ploy  the  plaintiffs  exclusively  to  make  the  cordage  which  may  be  ^ale 
ordered  "  on  the  terms  aforesaid."  These  latter  words  incorpo-  keed. 
rate  in  this  covenant,  by  reference,  all  the  antecedent  provisions 
of  the  indenture  containing  the  terms  upon  which  this  exclu- 
sive employment  was  to  be  given  to  the  plaintiffs.  What  then 
are  those  terms  ?  principally  these :  the  allovvance  of  2s.  per  [  88  ] 
cwt.  to  the  defendant  upon  goods  furnished  on  his  recom- 
mendation, where  the  debts  turned  out  good  ;  and  a  liberty  to 
the  plaintiffs  to  refuse  the  orders  of  persons  they  should  be  dis- 
inclined to  trust.  As  these  refused  orders  could  of  course  pro- 
duce  no  good  debts  to  the  plaintiffs,  they  could  not  of  course 
produce  any  fund  for  the  allowance  of  2s.  per  cwt.  to  the 
defendant,  which  was  to  arise  only  out  of  debts  turning  out  to 
be  good.  There  were  therefore  orders  not  within  the  scopfe  of 
the  exclusive  employment  stipulated  for,  and  to  which  the  stipu- 
lated compensation  could  not  apply  ;  and  which,  after  being  so 
refused  by  the  plaintiffs,  might  therefore  be  executed  by  the  ' 
defendant ;  he  being  restrained  only  as  to  cordage,  Scc.  ordered 
on  the  terms  aforesaid,  of  which  terms  the  payment  of  2s.  per 
cwt.  out  of  good  debts  was  the  most  important  and  material. 
Supposing  the  former  part  of  this  covenant  to  be,  for  the  rea- 
sons given,  properly  narrowed  by  the  terms  of  dealing  to  which 
it  refers,  it  will  hardly  be  contended  that  the  more  general 
words  to  be  found  in  the  latter  part  of  the  same  covenant  shall 
not  be  restrained  and  qualified  by  the  same  context.  The  words 
are,  **  and  shall  not  nor  will  employ  any  other  person  or  per- 
**  sons  whomsoever  to  make  any  other  cordage,  or  any  part 
"  thereof,  under  any  pretence  whatsoever."  To  construe 
them  according  to  the  strict  letter  would  impose  a  restraint 
'Without  compensation  to  the  party  restrained,  and  to  the  pos- 
sible prejudice  of  the  public.  Whereas  to  construe  them  with 
reference  to  the  immediately  antecedent  words  of  the  covenant 
in  question,  and  to  the  true  scope  and  object  of  tlie  whole 
indenture,  renders  the  sense  uniform  and  consistent  throughout, 
makes  the  compensation  and  restraint  commensurate  with  each 
other,  and  obviates  the  possible  inconvenience  both  public  and 
private,  which  might  result  from  a  different  construction.  And  [  81)  ] 
this  mode  of  construction  is  agreeable  to  the  received  rules  and 
maxims,  as  well  as  to  the  authorities  of  law  :  for  as  is  said  in 
Plowd.  18.,  **The  scope  and  end  of  every  matter  is  principally 
Vol.  Vlll.  1'  "  to 
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1806.  **  to  be  considered;  and  if  the  scope  and  end  of  the  matter  be 
— —  "  satisfied,  then  is  the  matter  itself  and  the  intent  thereof  also 
^aiirt  "  accomplished."  So  Lord  IJobart,  275.,  **  The  law  being  to 
I^EED.  "  judge  of  an  act,  deed,  or  bargain,  consisting  of  divers  parts, 
"  containing  the  will  and  intent  of  the  parties,  all  tending  to 
**  one  end,  doth  judge  of  the  whole,  and  gives  every  part  his 
"  office  to  make  up  that  intent,  and  doth  not  break  the  words 
"  in  pieces."  And  accordingly  in  many  cases  the  most  general 
words  in  a  deed  have  been  holden  to  be  narrowed  and  restrained 
by  the  apparent  object^  and  intent  of  the  parties,  as  collected 
from  other  parts  of  the  same  deed.  Thus  in  Broughton  v.  Con- 
way, Moor,  58 ;  in  debt  upon  obligation  with  this  condition, 
that  whereas  the  defendant  had  sold  to  the  plaintiff  a  lease  for 
years  of  the  manor  of  S,  he  would  not  do  nor  had  done  any  act 
to  disturb  the  plaintiff's  possession  of  it ;  but  that  the  plaintiff 
should  hold  and  enjoy  this  peaceably,  without  the  disturbance 
of  the  defendant,  or  any  other  person ;  it  was  holden  by  all  the 
justices  that  the  defendant  was  not  bound  by  the  words  of  the 
condition  to  warrant  peaceable  possession  to  the  vendee,  but 
only  against  acts  done  or  to  be  done  by  himself;  and  that  all 
the  sequel  of  the  condition  which  comes  after  the  word  but  shall 
be  referred  to  the  antecedent  part  of  the  condition,  and  ex- 
pounded and  extended  in  like  manner ;  that  is  to  say,  that  he 
shall  enjoy  it  without  disturbance  of  any  person  or  persons  by 
any  act  by  hi,n  done  or  to  be  done.  So  the  case  cited  in  Shep. 
r  90  ]  Touch.  169,  as  determined  by  Bridgman  Justice;  if  one  make  a 
lease  for  years  of  a  manor,  and  covenant  that  the  lessee  shall 
make  estates  for  life  or  years,  and  that  they  shall  be  good ;  in 
this  case  it  seems  this  covenant  shall  not  be  taken  to  enable  the 
lessee  to  make  estates  for  a  longer  time  than  his  estate  will 
bear.  Feeling  ourselves  therefore  warranted,  by  these  and 
other  authorities  of  the  law,  in  narrowing,  according  to  the 
intention  of  the  deed,  the  general  words  of  the  restrictive  co- 
venant to  those  cases  of  restraint  only  in  which  the  party  re- 
strained can  have  the  stipulated  benefit  for  his  restraint;  and 
the  party,  in  whose  favor  the  restraint  is  created,  shall  choose 
to  avail  himself  of  the  restraint  imposed  upon  the  other,  the 
covenant  in  question  will  stand  clear  of  the  objection  made  to 
it,  as  being  a  particular  restraint  of  trade  without  adequate  con- 
sideration ;  and  that  objection  being  removed  out  of  the  way, 
(as  for  the  reasons  above  stated  we  think  it  is,)  the  plaintiff  is 
entitled  to  judgment. 
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1805. 


Dob  on  the  Demise  of  Harris  against  Greathed     '^^esday, 
and  Others. 


THIS  was  an  ejectment  brought  by  the  lessor  of  the  plaintiff,  Qne  bavin? 
as  heir  at  law  of  E.  Greathed,  Esq.  on  demises  laid  sub-   purchased  of 

sequent  to  £.  G.'s  death  ;  and  at  the  trial  before  Le  Blanc  J.  at   ^-J^'e  manor 
jj7.     J  .  '     .  r        ,    r  '■^^^  certain 

rVinchester  \n  1805,  a  verdict  was  found   for  two  of  the  de-»  lands  of  and 

fendants  who  were  in  possession  of  leasehold  estates  only,  and   •."  HamprestoH 

for  the  plaintiff  against  the  other  defendants,  subject  to  the  \f  Dorset  and 

opinion  of  the  Court  on  the  following  case.  Bants,  and 

The  lessor  of  the  plaintiff  is  heir  at  law  to  Mr.  Greathed,  who  Jled  a^rem" 

died  seised  in  fee  of  the  premises  on  the  18th  of  January  1803.  charge  on  his 

Mr.  Greathed  on  the  13th  of  October  1790  purchased  of  Lord  y).'^*^  ^"*  ***  . 

*^  his  manor  oi 

Hamprcston, 
in  the  county  of  Dorset^  and  all  other  his  lands,  &c.  in  Hampreston  aforesaid,  which  he 
bought  of  A.;  and  having  afterwards  purchased  of  other  persons  other  lands  in  Ham~ 
pi-eston  in  Hantt,  (which  were  near  to  another  estate  of  his  called  Uddens  in  Dorset ;) 
by  his  will,  reciting  and  confirming  the  settlement,  devised  to  trustees.  "  the  said 
*'  manor,  &c.   aAd  other  hereditaments  of  and  in  Hampreston  AFORESAID,  and  all  ot/ter 
**  the  manors,  lands,  farms,  &c.  and  other  hereditaments  in  or  near  Uddens  aforesaid, 
**  or  elsewhere  in  the  said  country  of  Dorset"  to  trustees  for  different  uses :  amongst 
others,  giving  his  wife  an  additional  rent-charge,  payable  out  of  "  the  manors  and 
"  hereditaments  in  the  said  county  of  Dorset :"  and  as  to  all  and  singular  "  the  said 
"  manors  and  other  hereditaments,  in  the  said  county  of  Dorset,  with  their  appurte- 
**  nances,  &c.  charged  as  aforesaid,"  he  devised  the  same  to  the  first  and  other 
sons  of  his  body,  remainder  to  his  daughters,  in  strict  settlement;  and  if  all  but 
one  of  his  daughters  died  without  issue,  then  as  to  the  entirety  of  the  said  manors 
**  and  other  hereditaments,"  to  the  daughters  of  his  remaining  daughter  in  ts^il, 
&c.;  remainder  to  the  lessor  of  the  plaintiff,  his  nephew,  and  heir  at  law,  remainder 
to  his  sons  and  daughters  in  strict  settlement,  remainders  over  to  other  junior  ne- 
phews in  like  manner;  with  power  to  the  trustees  to  raise  money  on  the  security 
"  of  the  manors  and  other  hereditaments  in  the  said  county  of  Dorset ;"  and  also  to 
sell  the  devised  lands,  except  such  as  were  situate  at  Uddens,  or  Hampreston  aforesaid, 
and  to  purchase  other  lands  in  fee  within  the  said  manor  of  Hampreston,  in  the  said 
county  qjr Dorset,''  c^'c.    The  devisor,  by  a  subsequent  codicil,  in  which  he  speaks  of 
the  prior  devise  of  his  Dorsetshire  estate,  revoked  the  devise  to  tiie  lessor  of  the 
plaintiff.     Held  that  the  Hampreston  lands  lying  in  Hants,  and  not  purchased  of  ^.. 
though  situated  within  and  surrounded  by  the  general  ambit  of  Dorsetshire,  and  also  near 
Uddens,  and  holden  togetJier  with,  and  as  part  of,  a  Dorsetshire /arm,  did  not  pass  by 
the  will ;  which  was  confined  in  express  terms  to  the  manor  and  lands  in  Hampres- 
ton, purchased  of  ^.(by  force  of  the  words  "  said  manor,  &c.  and  hereditaments 
"  AFORESAID,"  referring  to  the  recital  of  the  settlement,  or  which  lay  in  the  county 
of  Dorset  {hy  the  addition  of  the  latter  words;  which  would  not  have  been  necessary 
if  tlie  devisor  had  meant  to  pass  all  his  lands  near  Uddens,  in  whatever  county  situ- 
ated.)   For  though  when  a  tning  is  certainly  expressed  at  fiist,  the  addition  of  ano- 
ther certain  description  may  be  rejected  as  superflHous;  yet  it  is  otherwise  where 
the  thing  at  iirst  described  is  uncertain;  as  here,  lands,  dc.  near  Uddens. 

jp  ^»  Arundel 
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180C.        Arundel,  who  by  bargain  and  sale  of  that  date  conveyed,  the 

7"        manor  or  lordship  of  Hamprestan,  in  the  several  counties  of  Dorset 

Harris*     ond  Southamptonf  with  its  rights  royalties,  members,  and  appur* 

arrainst        tenances,  and  the  advowson  of  the  rectory  of  Hampreston,  and 

Oreathed.  g]j  gieije  lands,  tithes,  &c.;  and  all  the  messuages,  farms,  lands, 
tenements,  cottages,  rents,  and  hereditaments  of  him,  Lord  Arun^ 
del,  situate  lying  and  being  within  or  arising  out  of  ur  from  the 
manor,  parish,  hamlet, place,  precinct,  or  territory  of  Hampreston 
aforesaid,  with  their  and  every  of  their  appurtenances,  to  the 
use  of  Mr.  Greathed  in  fee.  And  by  indentures  of  lease  and 
release  of  the  l6th  and  17th  of  Ocloher  1795,  being  a  settle- 
ment made  before  his  marriage  with  Jane  Glover,  Mr.  Greathed 
,  conveyed  "  all  that  the  manor  or  lordship  of  Hampreston  in  the 
"  county  of  Dorset,  and  all  other  his  mcbsuages  or  tenements, 
*'  farms,  lands,  and  hereditaments  in  Hampreston  a  foresaid  which 
"  were  lately  purchased  by  him  from  Lord  Arundel  and  conveyed 
"  by  Lord  Arundel  to  him  in  fee,  with  their  rights,  members, 
**  and  appurtenances,  and  the  reversion,  &c.  unto  M.  Raper 
"  and  TV.  W.  Bird  and  their  heirs,  for  securing  (inter  alia)  a 
*'  yearly  rent  charge  for  his  intended  wife ;"  and  a   term  of  99 

/  years  was  also  limited  to  the  trustees  for  thai  purpose.     The 

premises  recovered  by  the  verdict  are  about  120  acres,  situate 
in  the  hamlet  of  Longham  within  that  part  of  the  manor  and 
parish  of  Hamvreston  which  lies  in  Hampshire.  The  parish 
and  manor  of  Hampreston  are  co-extensive,  and  lie  within  the 
general  boundary  of  the  county  of  Dorset,  about  2  miles  dis- 
tant from  the  general  boundary  of  Hampshire.  Mr.  Greathed'^ 
estates  in  Dorset  and  Hants  exceed  4000  acres,  of  which 
the  Vddens  estate  contains  500  a. ;  wastes  ii>  Hampreston 
2110  a.;  farm  lands  in  Hampreston  in  the  county  of  Dorset 
about  1270  a.;  the  lands  recovered  by  the  verdict  as  in  Hamp- 
[  93  ]  shire  about  120  a.  Olher  persons  have  freehold  lands  in 
Hampreston  in  Dorsetshire,  which  amount  to  about  200  acres : 
and  other  persons  have  also  some  freehold  lands  in  Hampreston 
in  Hampshire.  The  annual  value  of  the  lands  recovered  by  the 
verdict  is  about  ^£150.  The  rental  of  Mr.  Greathed's  estate  in 
Hampreston,  including  the  lands  recovered,  is  about  j£  1200  per 
annum.  The  Hampshire  lands  recovered  by  the  verdict  lie  in 
small  scattered  pieces,  many  of  them  surrounded  entirely  by 
lands  in  the  county  of  Dorset,  and  all  of  them  lying  within  the 
general  boundary  of  that  county.     The  other  Hampshire  lands 

above- 
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above-mentioned  (i.  e.  of  other  persons)  are  similarly  situated,         1806. 

The  lands  recovered  were  not  purchased  by  Mr.  Greathed  of 

Lord  Arundel,  but  of  different  persons,  prior  to  the  date  of  his       Harris*  • 
will,  (except  in  the  instance  of  certain  lands,  which  were  pur-         as^ainst 
chased  with  the  manor  and  farm  of  Hilliam  lands,  and  of  a  ^^^ATHED, 
house  called  3elle  f'ue;  and  this  purchase  was  completed  before 
the  making  of  the  last  codicil  hereinafter  stated:)  and  they  prin- 
cipally consist  of  certain  parts  of  four  estates  called  Redmans, 
Mitchels,  Frouds,  and  Lynes,  or  Haywards,  lying  as  before  de- 
scribed in  the  county  of  Hants ;  the  other  part  thereof  lying  in 
Dorset.     About  40  acres  of  the  premises   are  common  field 
arable  land.     The  closes  called  Stirts,  part  of  the  lands  reco- 
vered, consist  of  about  13  acres,  are  situate  in  Hampshire,  and 
are  parcel  of  a  manor  and  farm  called  Hilham  lands,  containing 
about  114  acres,  and  lying  (with  the  exception  of  Stirts)  in  the 
county  of  Dorset.     IJoth  before  and  since  Mr.  Greuthed's  pur- 
chase Stirts  have  been  let  and  occupied  with  IJilham  lands  farm. 
The  rest  of  these  lands,  when  bought  by  Mr,  Greathed  at  dif- 
ferent times,  were  in  the   hands  of  different  occupiers  :  and  as 
their  several  interests  determined  he  laid  them  in  such  parcels 
as    he   thought   convenient  to  different  farms   of  his   own  in 
Dorsetshire.     Mr.  Greathed  kuc^o  distinctly  that  the  lands  re- 
covered were  in  Hampshire.    In  a  lease  granted  by  him  to  John 
Parmiter  of  JJamprcston  farm  the  parcels  are  thus  described,  all 
that  farm  called  Hamprcston  farm,  situate  at  Hamprestonin  the 
county  of  Dorset,  and  parcel  of  the  said  manor  of  Hamprestont 
now  in  the  occupation  of  him  the  said  E.  Greathed,  consisting  of 
the  particulars  therein  enumerated,  amongst  which  are  between 
7  and  8  acres  of  meadow  land,  part  of  Redmans,  and  part  of  the 
premises  recovered,  and  which  had  been  thrown  to  that  farm  by 
the  testator.     One  only  of  his  tenants,  J.  B.,  one  of  the  de- 
fendants, had  more  Hampshire  than  Dorsetshire  land.    The  tes- 
tator was  seised  in  fee  of  the  manor  and  farm  of  Uddens  where  he 
resided,  which  is  in  Dorsetshire,  in  the  parish  of  Chalhury,  im- 
mediately adjoining  the   northern  boundary  of  the   parish  and 
manor   of  Hampreston,  and   about  3  miles  distant  from   the 
remotest  part  of  the  premises  recovered.     Hamzcood,  part  of 
the  premises  recovered,  is  divided  from  Uddens  farm  onli/  bi/  a 
rivulet  and  a  lane.     Mr.  Greathed  by  his  will  dated  the  £Otli 
February  17U6,  reciting  that  by  indentures  of  lease  and  release 
of  the  iOth  aud  17ih  October  17<J5,  being  a  settlement  made 

f  ;j  before 
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before  (he  marriage  with  Jane  his  then  wife,  he  had  conveyed 
his  manor  of  Hampreslon  in  the  county  of  Dorset,  and  his  mes- 
suages and  tenements,  farms,  lands  and  hereditaments  in  Hani' 
preston  aforesaid,  with  their  and  every  of  their  rights,  members, 
and  appurtenances,  which  said  manor  and  other  hereditaments 
were  then  lately  purchased  by  him  from  Lord  Arundel,  unto  M. 
Raper  and  W.  W.  Bird  and  their  heirs,  for  securing  a  yearly 
rent  charge  for  his  wife,  with  the  usual  powers  of  distress,  8cc, 
and  also  by  a  term  of  99  years,  5cc.  ratified  and  confirmed  the 
said  rent  charge  powers,  &c.  and  term  of  99  years ;  and  then 
devised  as  follows:  "  I  give  and  devise  unto  W.  Wilherforce 
"  and  W.  W,  Bird  and  their  heirs,  the  said  manor  or  lordship, 
"  messuages  or  tenements,  and  other  hereditaments  of  and  in 
"  Hampreston  aforesaid,  and  all  and  singular  other  the  manors  or 
"  lordships,  &c.  messuages,  lands,  tenements,  farms,  and  other 
*'  hereditaments  situate,  lying  and  being  in  or  near  Uddens  afore- 
*'  said,  or  elsewhere  in  the  said  county  of  Dorset,  and  all  and  sin-r 
-'  gular  the  manors  or  lordships,  lands,  8cc.  situate  in  the  county 
"  of  Lincoln,  of  which  1  or  any  person  in  trust  for  me  am  or 
"  are  seised  or  entitled  to  for  any  estate,  &c.  (freehold  or  copy- 
"  hold)  in  possession,  reversion,  remainder,  or  expectancy,  with 
"  their  and  every  of  their  rights,  members,  and  appurtenances ; 
"  to  hold  the  said  manors,  Scc.  and  all  and  singular  other  the 
^'  premises  hereby  devised,  or  expressed  or  intended  so  to  be, 
**  with  their  appurtenances  (but  as  to  the  said  manor  and  other 
"  hereditaments  of  and  in  HamprestoTi  aforesaid,  subject  and 
"  charged  as  herein-before  is  mentioned)  unto  the  said  W^ 
"  Wilberforce  and  W.  fV.  Bird,  their  heirs  and  assigns,  to  and 
"  for  the  uses  and  trusts,  &c.  and  subject  to  the  powers,  &c. 
"  hereinafter  expressed ;  viz.  as  to  all  and  singular  the  manors 
"  or  lordships,  messuages,  lands,  tenements,  and  hereditaments 
"  in  the  county  of  Dorset,  to  the  use,  intent  and  purpose  that  my 
^'  wife  may  during  her  life  and  widowhood,  and  the  minority 
"  of  any  son  who  under  ray  will  may  for  the  time  being  be 
''  entitled  to  the  said  manors  and  other  hereditaments  in  the 
"  said  county  of  Dorset,  or  any  part  or  share  thereof,  occupy  the 
"  mansion-house  at  Uddens  aforesaid,  and  the  gardens,  &c. 
"  belonging  thereto,  and  all  the  land  or  ground  adjoining  lo  or 
"  near  the  same,  as  occupied  by  me  as  a  farm  or  otherwise, 
''  and  that  no  rent  or  other  consideration  whatsoever  shall  be 
"  payable  by  her  for  the  same ;  and  that  all  taxes  and  repairs 

<^for 
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"  for  keeping  the  said  house,  5&c.  and  grounds  in  the  same  state 
"  in  which  I  shall  leave  the  same  shall  be  paid  out  of  the  rents 
"  and  profits  of  my  said  Dorsetshire  estates;  and  that  during 
"  such  minority  I  direct  that  my  wife  shall  during  her  widow- 
"  hood  receive  the  rents,  issues,  and  profits  of  all  my  said  estates 
"  in  the  said  county  of  Dorset,  and  thereout  pay  the  taxes,  repairs, 
"  and  expences  aforesaid;  in  the  next  place  shall  pay  on  account 
"  of  the  child  so  entitled  to  my  said  manors  and  other  heredita- 
*  ments  such  annual  sum  for  maintenance  as  she  shall  think  fit, 
'  and  apply  the  surplus  of  the  said  rents,  issues  and  profits  as 
"  herein   meniioned."      The   testator  then  goes  on,   that  in 
default  of  issue  of  the  said  testator  (which  happened  to  be  the 
case)   he  gave  his  wife  in  addition  to  the  yearly  rent  charge  of 
400/.  provided  for  her  by  the  before  recited   indentures   the 
annual  sum  of  200/.   to  be  charged  upon  and  payable  out  of  all 
and  singular  the  manors  and  other  hereditaments  in  the  said 
county  of'  Dorset.    And  as  to  all  and  singular  the  said  manors 
and  other  hereditaments  in  the  said  county  of  Dorset,  with  their 
rights,   members,  and   appurtenants,   subject   and   charged   as 
before  mentioned,  he  devised  the  same  to  the  use  of  the  first  and 
other  sons  of  his  body  for  life,  with  divers  remainders  over  in  favor 
of  bis  own  issue ;  which  never  took  effect ;  the  testator  dying 
without  ever  having  any  issue  :   remainder,  if  all  but  one  of  his 
daughters  die  without  issue,  then  as  to  the  entirett/  of  the  said 
manors  and  other  hereditaments,  to  the  daughters  of  his  remain- 
ing daughter  as  tenants  in  common  in  tail ;   remainder  to  his 
nephew  J,  Greathed  Harris^   (the  lessor  of  the  plaintiff,)  for 
life  ;  and  so  on  to  his  sons  and  daughters  in  strict  settlement ; 
remainder  to  his  nephews  George  Edward  and  Thomas  Herbert 
Harris,  and  his  niece  Mary  Harris,  the  younger  brothers  and 
sister  of  the  said  J.  G.  Harris,  and  their  sons  and  daughters 
successively  in  strict  settlement;  remainder  to  the  said  W.  W. 
Bird  in  fee.    Power  was  given  to  the  trustees  to  raise  money  on 
the  security  of  the  manors  and  other  hereditaments  situate  in  the 
said  county  of  Dorset  therein-before  mentioned  to  be  thereby 
devised ;  and  the  same  was  directed  to  be  invested  in  the  pur- 
chase of  lands  of  inheritance  to  be  situate  in  the  county  of  Dorset, 
or  of  copyhold  lands  convenient  to  be  held  therewith  or  with 
the  lands  thereby  devised.     Leasing  and  jointuring  powers  were 
also  giveu  to  the  several  takers  for  life  of  these  premises,  which 
the  testator  sometimes  described  as  his  manors  or  hereditaments 

i    :  in 
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1806.  in  the  said  count tj  of  Dorset,  and  sometimes  as  his  Dorsetshire 
7"  estate.  Then  followed  a  power  to  the  trustees,  at  the  request 
Harris*  ^^  ^''^  P^'"*y  entitled,  to  sell  any  part  of  the  hereditaments 
agaimt  thereby  devised  or  intended  so  to  be  (except  such  of  the  said 
trnEATUED.  bereditaments  as  were  situated  at  Uddens  or  Hampreston  afore- 
said, or  either  of  them,)  and  to  purchase  other  lands  and  here- 
ditaments in  fee  simple  in  possession,  to  be  situate  somewhere 
within  the  said  manor  of  Uanipresiou  in  (he  said  county  of  Dorset  ^ 
or  of  copyhold  or  leasehold  lands  convenient  to  be  held  therewith 
^  or  zrith  the  lands  purchased.  The  testator  by  a  codicil  dated  the 
2d  of  June  1797  declared  that  if  there  should  be  a  failure  of 
i§sue  of  his  body  during  the  widowhood  of  his  wife,  he  devised 
all  and  singular  the  estates  devised  by,  or  which  should  be  pur- 
chased under  the  trusts  of,  his  will  to  his  wife  during  her  widow- 
hood :  and  after  making  some  other  alterations  in  his  will,  not 
affecting  the  present  question,  he  in  other  respects  ratified  the 
r  98  ]  same.  He  also  re-published,  ratified,  and  confirmed  his  will 
by  two  oilier  codicils  dated  respectively  the  27th  September  1797 
and  lOlh  jipril  1802.  The  testator  by  another  codicil,  dated 
15th  May  1802,  gave  several  annuities  to  persons  thereinmen. 
tioned)  which  he  charged  upon  his  Dorsetshire  estate ;  and  then 
revoked  all  the  devises,  &c.  in  his  will  in  favour  of  his  nephew 
yf.  G.  Harris,  the  lessor  of  the  plaintiff,  or  is  issue ;  and  devised 
to  his  nephew  Edrcard  Harris,  in  fee,  the  estates  in  the  county 
of  Lincoln,  devised  by  his  will  to  J.  G.  Harris,  in  fee,  but 
subject  and  without  prejudice  to  the  uses  and  trusts  which,  by 
his  will,  or  by  his  codicil  of  the  2d  Jmie  1797,  preceded  the 
devise  to  his  said  nephew  J.  G.  Harris,  in  fee.  The  testator 
then  devised  all  his  lands  in  the  county  of  Lincoln,  which  he 
purchased  since  he  signed  his  will  to  his  wife  for  her  widowhood, 
and  after  her  decease  to  Edward  Harris,  in  fee.  The  testator 
then  declared  that  the  estates,  trusts,  and  powers,  by  his  will, 
devised  in  his  Dorsetshire  estate  to  or  in  favour  of  his  nephew 
Ednard  Harris,  and  his  issue,  should  precede  the  estates,  trusts, 
and  powers,  by  his  will  devised  in  that  estate  in  favour  of  his 
nephew  George  Harris,  and  his  issue ;  and  he  devised  the  same 
estate  accordingly  ;  and  in  other  respects  confirmed  his  will. 
The  testator,  by  another  codicil  of  17th  January  1803,  ratified 
and  confirmed  his  will  and  codicils,  so  far  as  the  same  were  not 
affected  by  such  codicil  of  the  17th  January,  which  made  no 
.  disposition  material  to  the  present  question.    The  above  will  and 

codicils 
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codicils  were  duly  executed  and  attested  to  pass  real  estates.         1806. 

The  testator  died  on  the  day  before-mentioned,  leaving  Jane,         

his  now  widow,  surviving  him.   The  question  for  the  opinion  of     ^^  *^^°' 
the  Court  was,  whether  the  plaintiff  were  entitled  to  recover  ?        against 
if  he  were,  the  verdict  was  to  stand  :  if  not,  a  nonsuit  to  be  en-  ^^eathbd. 
tered. 

This  case  was  argued  in  Trinity  term  last  by  Dampier  for  the  [  99  3 
lessor  of  the  plaintiff,  and  Casherd  for  the  defendant.  The 
argument  turned  upon  this,  whether  or  not,  there  being  no  pro- 
bable reason  a  priori  to  presume  that  the  devisor  had  contem- 
plated any  distinction  between  such  part  of  his  llampreston  estate 
as  lay  within  the  county  of  Hants,  and  such  part  as  was  withia 
the  county  of  Dorset,  the  words  of  the  will  were  capable  of 
including  the  former,  inasmuch  as  the  description  of  the  subject 
matter  of  the  devise  appeared  in  the  terms  of  it  to  be  confined 
to  lands  purchased  of  Lord  Arundel  (which  the  premises  in  ques« 
tion  were  not)  or  to  lands  lying  in  the  county  of  Dorset.  For  the 
plaintiff,  the  strict  grammatical  and  legal  meaning  of  the  words; 
the  frequent  recurrence  of  the  same  description  ;  the  knowledge 
of  the  fact  by  the  devisor  that  the  lands  in  question  were  withia 
the  county  of  Hants ;  and  the  necessity  of  express  words  or 
necessary  implication  to  pass  an  estate  to  another  in  disherison 
of  an  heir  at  law  (a);  were  principally  relied  on.  For  the  defen- 
dant were  urged  the  highly  probable  intent  of  the  devisor  (6), 
from  the  connexion  and  local  unity  of  the  premises  in  dispute 
with  the  body  of  his  estate  in  Dorsetshire ;  the  situation  of  them 
within  the  general  local  ambit  (c)  of  the  latter  county,  in  the 
legal  boundary  of  which  county  the  great  mass  of  the  estate  lay »  £  ^00  J 
which  might  give  occasion  in  common  parlance  to  designate  the 
whole  as  his  Dorsetshire  esiale;  circumstances  which,  though 
dehors  the  will,  might  be  taken  in  aid  to  discover  his  intent  (d); 
the  sufficient  designation  of  the  premises  either  as  "  heredita- 
ments of  and  in  Hanipreston  aforesaid,  or  as  near  Uddens," 
(which  is  a  distinct  descriptioa  from  the  ensuing  words,  "  or 
elsewhere  in   the  county  of  Dorset  (e) :)"  being  in  part  divided 

(a)  Gardner  v.  Sheldon,  Vaxigh.  262.  and  Doe  \.  Child,  1  Nnt 
Jlep.  345. 

(6)  Moone  v.  Ileaseman,   Willes,  141.  and  Roe  v.  Wickett,  ib.  309. 

(c)  Shep.  Touch.  87.  pi.  3.  and  Lane  v.  Lord  Stanhope,  6  Term 
Rep.  352. 

(rf)  Doc  v.  Collins,  2  Ttrm.  Rep.  498. 

^f)  Atkiiis  V.  Loii^ile,  Cro.  Jac.  50. 
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1806.         from  it  only  by  a  lane  and  rivulet;  a  construction  which,  tho 

~"         Mords  admitting  of  it,  ought  to  be  received,  ut  res  magis  valeat 
DoK  dem.  ^  .      °, .  ,  ,  .  ® 

Harris       quani  pereat ;  a  maxim  which  governs  the  construction  even  of 

against  deeds  (o),  and,  a  fortiori,  of  wills ;  and  where  the  words  of  a 
(jrRBATHED*  grant  are  sufficiently  certain  in  themselves,  words  of  additional 
erroneous  description  will  not  vitiate  the  former  (b) :  also  the 
frequent  republication  of  his  will  by  the  devisor,  after  new  pur> 
chases ;  which  shewed  his  intent  not  to  die  intestate  as  to  any 
part  of  his  property ;  the  power  to  the  trustees  to  sell,  except 
'  in  Hampreston,  and  to  purchase  other  lands  there,  or  which  lay 
convenient  to  be  holden  therewith ;  and  lastly,  the  revocation 
of  the  first  devise  to  the  heir  at  law. 

Curia  adv.  vult. 
Lord  Ellenborough  C.J.  now  delivered  the  opinion  of  the 
Court. — The  point  to  be  decided  in  this  case  is,  whether  the  se- 
veral lands,  of  which  the  testator  was  seised  at  the  time  of  his 
death^  and  which  lie  in  parts  of  Hampshire,  surrounded  by  Dorset- 
shire, and  were  occupied  with,  and  had  been  laid  to  lands  and 
farms  in  Dorsetshire,  and  which  were  not  bought  of  Lord  Arundel, 
passed  by  M.r.  Greathed^s  will :  and  we  are  of  opinion,  that  they 
r  joi  ]  did  not.  The  case  states  that  in  the  year  1795,  previous  to  his  mar- 
riage with  Jane  Glover,  his  intended  wife,  the  testator  conveyed 
to  trustees  to  the  uses  of  his  marriage  settlement,  certain  lands,  by 
the  description  of  "  All  that  the  manor  or  lordship  of  Hampreston, 
**  in  the  county  of  Dorset,  (part  of  which  manor  lies  in  Hamp- 
shire^ and  all  other  his  messuages  or  tenements,  farms,  lands, 
"  and  hereditaments,  of  him  the  said  Ed.  Greathed,  in  Hampreston, 
'  "  aforesaid,  which  were  lately  purchased  by  him  from  H.  Lord 
"  Arundel,  and  conveyed  by  the  said  H.  Lord  Arundel  to  him 
«*  the  said  Ed.  Greathed  and  his  heirs."  And  that  the  testaton 
having  by  his  will  dated  the  20th  of  March  1796,  recited,  that 
by  the  said  settlement  he  had  conveyed  his  manor  of  Hampreston^ 
in  the  couuty  of  Dorset,  and  his  messuages  or  tenements,  farms, 
lands,  and  hereditaments,  in  Hampreston  aforesaid ;  which  manor 
andother  hereditaments  were  then  lately purchasedhy  himfrom  Lord 
Arundel,  to  M.  Raper,  and  W.  W.  Bird,  to  the  uses  of  that  set- 
tlement ;  devised  in  the  following  words,  upon  which  the  ques- 

(a)  Doe  V.  Packhurst.  3  Atk.  136. 

(6)  Plowd.  192.  Bro,  Abr,  Annuity,  pi.  3.  Grants,  pi.  4.  Dy. 
87.  a.  pi.  101.  And  GoodtitU  v.  Paul,  2  Burr,  1019.  and  1  Blac. 
Hep,  265, 

tion 
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tion  turns.    "  I  give  and  devise  unto  W.  Wilberforce,  and  W.  W.         1806, 
*'  Sird,  and  their  heirs,  the  said  manor  and  lordship,  messuages         — — 
"  or  tenements,  and  other  hereditaments  of  and  in  Uampreston      HAR^f"* 
"  aforesaid,  and  all  and  singular  other  the  manor  or  lordships,        against 
"  messuages,  lands,  tenements,  farms,  and  other  hereditaments,  Greathkd. 
"  situate,  lying,  and  being  in  or  near  Uddens  aforesaid,  or  else- 
"  where  in  the  county  of  Dorset ;  and  all  and  singular  the  manors 
"  or  lordships,  messuages,  lands,  tenements,  and  hereditaments, 
'*  situate,  lying,  arid  being  in  the  county  of  Lincoln,  of  which  I, 
"  or  any  persons  in  trust  for  me,  am  or  are  seised."    The  will 
then  proceeds  to  state  the  uses  to  which  the  trustees  were  to  be 
seised  thus ;  viz.     "  As  to  all  and  singular  the  manors  or  lord-      [  10?  ] 
"  ships,  messuages,  lands,  tenements,  and  hereditaments,  ia  the 
"  county  of  Dorset,"  to  certain  uses,  not  necessary  to  repeat,  in- 
asmuch as  nothing  depends  upon  them  ;  and  the  plaintiff,  in  con- 
sequence of  the  subsequent  codicils,  would  not  be  entitled  to 
recover,  supposing  the  lands  in  question  to  have  passed  by  the 
will  to  the  trustees,  Wilberforce  and  Bird.    Having  thus  shortly 
adverted  to  all  that  is  stated  in  this  case,  upon  which  the  question 
between  the  parties  is  to  be  decided:  for  a  great  deal  of  irrelevant 
matter  has  been  introduced  into  it ;  I  w  ill  state  the  reasons  on 
which  our  opinion  is  founded  ;  viz.  that  the  devise  is  confined  to 
t  the  lands  bought  of  Lord  Arundel,  or  lands  lying  in  the  county 
©f  Dorset.     By  the  first  part  of  the  devise,  the  testator  having 
recited  the  settlement,  on  his  intended  marriage,  of  the  manor  of 
Uampreston,  and  other  lands  lately  bought  of  hord  Arundel, 
confines  the  devise  to  what  he  had  so  bought,  by  using  the  words 
said  manor,  and  hereditaments  aforesaid :  and  if  we  were  to  hold 
that  this  devise  would  pass  lands  not  bought  of  Lord  Arundel, 
(and  those  in  question  were  jiot  bought  of  him,)  we  should  alter 
his  expressions,  render  the  recital  useless,  and  comprehend  that 
which  he  has  in  terms  excluded.     Thus  the  question  stands  on 
the  first  part  of  the  devise.     The  latter  part  of  it  is  in  these 
terms ;   "  And  all   and   singular  other   the   manors,  &c.  and 
*'  other  hereditaments,   situate,  lying,   and   being  in  or  near 
"  Uddens  aforesaid,  or  elsewhere, in  the  county  of  Dorset;" 
which  words,  we  think,  confine  the  devise  to  lands  in  Dorset' 
shire:    for  had  the   testator  meant,  that  all   the  lands  near 
Uddens  should  pass,  in  whatever  county  they  might  happen 
to   be   situate,    it   would    have   been   sufficient   to   have    said 
dear  Uddens  aforesaid,  to  ascertain  which  the  county  was  not      [  103  ] 

necessary : 
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1806>        necessary  :  and  the  natural  construction  of  the  words,  "  or  elsc- 
— ~         "  where  in  the  county  of  Dorset,"  is  to  restrain  the  devise  to 
Harris*      ^^^^^  '"  Dorset ;  as  if  the  expression  had  been,  all  other  lands  in 
agaitat         the  county  of  Dorset,  near  Uddens  aforesaid,  or  in  any  other  place 
Greathbd.  fj2  iji^t  county.    And  had  the  testator,  according  to  the  argument 
far  the  defendant,  used  the  words  near  Uddens,  as  descrip- 
tive of  the  lands  he  meant  to  devise,  without  regard  to  the 
county,   he    must   have   meant   them   as  descriptive   of  some 
/  lands,  which,  from  their  proximity  to  LJddensp  might  be  distin- 

guished from  others  more  remote  ;  but  such  argument  is  not 
consistent  with  the  defendant's  claim  to  all.  But  it  does  not 
seem  to  us  that  the  testator  contemplated  any  other  distinction 
between  the  lands  he  meant  to  devise,  but  their  lying  in  the 
county  of  Dorset  or  of  Lincoln,  In  thus  construing  the  will, 
we  shall  give  it,  as  we  conceive,  its  natural  and  proper  sense,  col- 
lecting the  intent  of  the  testator  from  the  words  he  has  used 
as  applied  to  the  subject  matter ;  without  travelling  into 
matters  collateral  and  foreign  to  the  will,  which  ought  not  to 
be.  And  in  putting  upon  it  the  construction  we  have  done,  we 
guide  ourselves  by  the  rules  we  find  laid  down  for  the  interpre- 
tation of  written  instruments.  In  Plowden,  19  !•  this  rule  is 
laid  down ;  *'  There  is  a  diversity  where  a  certainty  is  added 
to  a  thing,  which  is  uncertain,  and  where  to  a  thing  certain. 
'  For  if  I  release  all  my  right  in  all  my  lands  in  Dale,  which  I 

have  by  desceut  on  the  part  of  ray  father ;"  and  I  have  lands 
by  descent  on  the  part  of  my  mother,  but  no  lands  by  descent 
on  the  part  of  my  father :  there  the  release  is  void.  But  if  the 
release  had  been  of  Whitacre  in  Dale,  which  I  have  by  descent 
r  104  ]  on  the  part  of  my  father ;  and  I  had  it  not  by  descent  on  the 
part  of  my  father,  but  otherwise ;  yet  the  release  is  good :  for 
the  thing  zms  certainly  expressed  by  the  first  words,  in  which  case 
the  addition  of  another  certainty  is  not  necessary,  but  superfluous* 
Now  m  the  question  before  us,  in  the  latter  part  of  the  devise, 
there  is  no  special  description  or  name  of  the  lands  devised,  so 
as  to  make  the  addition  of  something  to  ascertain  the  lands  not 
necessary  but  superfluous  :  and  if  they  may  have  that  efl^ect  they 
ought  not  to  be  rejected.  And  even  in  cases  where  you  give  a 
thing  a  proper  name.  Lord  Bacon  says,  in  his  13th  Maxim,  that 
"  the  falsity  of  addition  or  demonstration  doth  not  hurt ;  yet 
nevertheless  if  it  stand  doubtful  upon  the  words,  whether  they 
ipiport  a  false  reference  and  demonstration,  or  whether  they  be 

words 
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words  of  restraint  that  limit  the  generality  of  the  former  name,  IS06. 

the  law  will  not  intend  error  or  falsehood."     As  to  the  argu-  

ment  founded  oi\  the  circumstance  of   the    lands   in  question      ^^^  ^®°* 
being  in  parts  of  Hampshire,  lying  within  the  general  boundary         against 
of  Dorset;  the  answer  given  by  the  counsel  for  the  plaintiff,  we   Greathed. 
think,  is  a  good  one,  namely,  that  where  lands  are  spoken  of 
as   lying  in   a  county,  it  is  meant  that  they  are  a  part  of  that 
county.     For  these  reasons  we  are  of  opinion  there  should  be 
judgment  for  the  plaintiff,  (a) 

(a)  Vide  Tuitesham  v.  Roberts,  Cro.  Jac,  22.  and  Norrit  and  Cam- 
pion's case,  Di/'  292.  a. 


[  105  ] 

Hickman  atrainst  Studwick.  Wed,mday, 

•^  Nov.  26th. 

UPON  a  rule  nisi  for  discharging  on  common  bail  the  de-  Volunteer 
fendant,  who  had  been  arrested  for  a  debt  under  j^20  the  drill-ser- 
question  was,  whether  a  drill  serjeant  in  a  volunteer  corps,  being  tlioucli  sub- 
sworn    and    receiving   constant  pay,    as  described  in  the  stat.  ject  to  the 
44  Geo.  5.  c.  54.  s.  20  &  21.  were  entitled  to  the  privilege  from  of  ule^mutfn 
arrest  given  to  soldiers  in  the  regular  army  by  the  mutiny  act?  act  for  trial 

Bowen,  in  support  of  the  rule,  contended  for  the  affirmative :  an'*  punish- 

.                                                 .                       .  inent  by  vo- 

because  being  put   on  the  same  footing,  and  subjected  by  the  Junteer 

21st  section  of  the  first-mentioned  act  to  the  same  trial  and  courts  mar- 
punishment,  it  must  have  intended  to  give  him  the  same  privi-  j^™  j^  ^^^^  ' 
lege;  which  consequence  Burrough  contr'A  denied  ;  and  referred  stat.44^jr'eo.3. 
to  the  23d  section,  which  expressly  subjects  volunteers  corps,  in  aVf  nf/joY  ;. 

certain  cases  only,  to  the  discipline  and  provisions  of  the  mutiny  leged  from 

jjj.j^  arrest  for 

And  of  this  latter  opinion  was  the  Court:  Lord  Elknborough  20/.  as  regu- 

C.  J.  saying,  that  the  mutiny  act  attached  only  on  persons  en-  l^r  soldiers. 
listed:  But  drill-serjeants,  &c.  in  volunteer*torps  are,  by  the  act 
in  question,  only  subject  to  the  regulations  of  the  mutiny  act  so 

far  as  relates  to  trial  and  punishment  by  courts  martials  com-  > 
posed  of  yeomanry  or  volunteer  officers,  for  the  purpose  of  se- 
curing their  obedience  ;  but  the  mutiny  act  does  not  extend  to 
them  for  other  purposes  thau  those  there  mentioned. 

Rule  discharged. 
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Wednesdai/y 

Nov.  26tL 

• 

An  affidavit 
to  hold  to 
bail,  only 
stating  that 
thedefendant 
was  "  indebt- 
ed to  the 
plaintifl'  for 
goods  sold 
and  delivered 
(not  saying 
by  the  plain- 
tiff to  him  the 
defendant,)" 
isiusufficient. 


Cathrow  against  Hagoer. 

THE  affidavit  to  hold  the  defendant  to  bail  stated  that 
he  was  "  indebted  to  the  plaintiff  /or  goods  sold  and  deli- 
vered  to  him  the  defendant,"  not  stating  by  the  plaintiff";  upon 
which  a  rule  nisi  having  been  obtained  for  discharging  the 
defendant  out  of  custody  on  filing  common  bail,  for  the  insuf- 
ficiency of  the  affidavit. 

Walker  shewed  cause ;  and  said  that  the  defendant  being 
sworn  to  be  indebted  to  the  plaintiff  for  tlie  goods,  they  must 
have  been  sold  and  delivered  by  him  ;  and  he  distinguished  this 
from  Perks  v.  Severn  (a),  where  it  was  only  sworn  that  the 
defendant  was  indebted  to  the  p\a\m\f( for  goods  sold  and  delivered, 
not  saying  sold,  &c.  to  the  defendant,  and  therefore  they  might 
have  been  furnished  upon  the  credit  of  a  third  person. 

JLawes,  contr^,  relied  on  the  case  mentioned ;  and  said  that 
here  the  goods  may  have  been  sold  &j/  another,  and  the  debt 
assigned  to  the  plaintiff:  and  that,  as  no  affidavit  in  answer 
could  be  made,  the  affidavit  to  hold  to  bail  ought  to  be  positive, 
and  not  argumentative. 

The  Court,  thinking  the  objection  well  founded  for  the  reason 
stated,  made  the 

Rule  absolute. 
(a)  7  East,  194. 
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Wednesday, 
Nov.  26th. 


The  King  against  Gibson. 


A  defendant  rTm£  defendant  was  indicted  at  the  sessions  for  an  assault  bv 
in  an  uiuict-        I  1  •  1   i       1      i    1         • " 

ment  for  a  A  the  name  of  Benjamin  Gibson,  to  which  he  pleaded  a  mis- 
misdemeanor  nonjgf  in  his  Christian  name,  that  it  was  ^eno7ii,  and  not  Ben- 
cannot  plead    .      .    '        ,  .         ,    .  ,       ,      ,  r     .•  iL  .  r    ..      * 

over  to  the      jamm  ;  and.  issue  being  taken  by  the  replication  on  that  tact,  at 

charge  after    ji,e  trial  a  verdict  was  found  for  the  prosecutor;  and  the  indict- 
abatement       ™ent  being  removed  by  certiorari,  at  the  instance  of  the  pro- 
for  a  misno- 
mer, on  which  issue  is  taken  and  found  against  him.       ^ 

secutor 
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secutor  in  this  court,  a  rule  was  given  by  him  in  the  present        1 806. 
term  for  final  judgment,  and  the  defendant  served  with  notice         ■ 
to  appear  and  receive  judgment :  whereupon  the  defendant  ob-       "^  King 
tained  a  rule,  "  upon  reading  the  record  in  this  prosecution,      Gibson. 
calling  on  the  prosecutor  to   shew  cause  why  the  defendant 
should  not  be  at  liberty  to  plead  not  guilty  to  the  indictment." 

Richardson  shewed  cause,  and  contended  that  peremptory 
judgment  must  be  given  upon  a  plea  in  abatement  in  misde- 
meanor found  against  the  defendant,  and  not  merely  a  judgment 
to  answer  over  to  the  offence.     The  distinction  is  between  mis- 
demeanor and  felony :  in  the  latter  case,  if  a  plea  in  abatement 
be  found  against  the  defendant,  he  shall  plead  over  to  the  felony ; 
but  this  is  a  privilege  allowed  only  in  favorem  vita,  and  does 
not  apply  to  cases  where  life  is  not  in  jeopardy  (a).     In  strict- 
ness indeed,  if  the  prisoner  plead  in  abatement,  he  shall  at  the 
same  time  plead  over  to  the  felony ;  otherwise,  the  prosecutor      [  108  J 
may  move  the  court  to  enforce  him  to  do  so,  or  may  reject  the 
plea :  though  if  it  be  received,  it  is  not  bad  on  demurrer  for 
want  of  pleading  over  to  the  felony  {b) ;  nor  is  the  defendant 
concluded  by  such  omission ;  but  having  pleaded  both  pleas, 
they  shall  be  tried  by  the  same  inquest,  which  is  to  pass  on  the 
prisoner,  and  is  ready  at  the  bar  (c).     And  Hawkins  (d)  says, 
that  in  these  respects  en  appeal  or  indictment  of  felony  differs 
from  "  appeals  of  mayhem  and  all  civil  actions  whatever,"  (ex- 
cept assizes  of  raortdancestor,  &c.)  where  "  if  a  plea  in  abate- 
ment triable  by  the  country  be  found  against  the  defendant,  he 
shall  not  be  suffered  afterwards  to  plead  any  new  matter,  but 
final  judgment  shall  be  given  against  him."     Now  as  the  only 
instance  mentioned  of  pleading  over  is  in  case  of  felony,  it  is 
evident  that  he  meant  to  class  misdemeanors  with  appeals  of  may- 
hem and  civil  actions  :  and  in  that  sense  must  be  understood 
what  Hawkins  adds  in  the  same  section,  "  Also  it  seems  agreed, 
that  in  all  other  actions,  except  those  abovementioned,  if  a 
defendant,  together  with  a  plea  in  abatement,  plead  also  a  plea 
in  bar,  or  the  general  issue,  he  waves  the  plea  in  abatement, 
and  the  plea  in  bar  or  general  issue  only  shall  be  tried."     For 
which  he  cites  many  authorities  in  the  margin ;  amongst  others, 

(a)  2  Hale,  P.  C.  239.  cites  22  Ed.  4.  39.  h.  and  9  //.  4- 1.  b. 
{b)  Orhell  V.  Ward,  Carth.  56. 

(c)  2  Hale,  P.  C.  238,  9.    2  Hatok.  P.  C.  ch,  23.  s.  128. 
{d)  Ibid,  and  vide  Finch's  Law,  385. 

Kirlon 
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1806.        Kirton  v.  Williams  aud  others  (a),  where  an  appeal  of  mayhem 

such  double  pleading  was  disallowed,  as  not  admitted  in  any  case 

against        "*"*   wliere   life    was   in  jeopardy,  and  then  in  favorem  vitae. 

Gibson.      And  Hawkins  refers  to  the  same  law  in  other  passages  (6)  as 

I  *^  J        applicable  to  pleas  in  abatement  to  indictments. 

Raine  and  Littledale,  contra,  (in  answer  to  a  question  from 
the  Bench)  admitted  that  they  had  not  found  any  express  ad- 
judication of  the  riglit  of  pleading  over  in  misdemeanor  after  a 
plea  in  abatement  found  by  the  country  against  the  defendant  : 
but  they  said  that  there  was  no  adjudication  to  the  contrary ; 
and  therefore,  in  the  absence  of  all  express  authority  upon  the 
subject,  recourse  must  be  had  to  legal  analogy;  and  that  is 
stronger  between  misdemeanor  and  felony  than  between  misde- 
meanor and  civil  actions.  The  appeal  of  mayhem,  though 
penal  in  its  consequences,  is  in  its  form  a  mere  civil  proceeding ; 
and  so  Hawkins  evidently  considers  it  vshen  he  speaks  in  the 
section  referred  to  (c),  of  "  appeals  of  mayhem  and  all 
other  civil  actions :"  but  the  form  of  proceeding  in  misdemeanor 
is  the  same  as  in  felony.  So  liazekins  applies  the  rule  of  plead- 
ing over,  after  pleading  in  abatement,  to  all  felonies  generally, 
and  not  merely  to  those  which  are  capital;  and  misdemeanors 
transportable  are  as  penal  as  clergyable  felonies.  The  original 
source  of  the  distinction  in  favorem  vita  may  be  traced  to  the 
year-book,  22  Ed.  4.  39.  6.,  which  is  quoted  by  Lord  Hale  and 
others  for  this  ourpose ;  and  reference  is  also  made  to  it  in 
Brooke's  Ahr.  (d).  Now  that  was  an  appeal  of  death;  and  the 
expression  of  in  favorem  vita  was  used  by  Fairfax  as  an  argu- 
ment for  the  pleading  over,  and  not  as  derived  from  any  prin- 
ciple of  the  common  law  limiting  its  application  to  cases  of  life 
and  death.  And  as  it  is  admitted  that  in  assize  of  mordan- 
[  110  ]  cestor  (e)  novel  disseisin,  nusauce,  and  juris  utrum,  such 
double  pleading  is  allowed,  there  is  no  reason  why  the  same 
privilege  should  not  extend  to  cases  of  midemeanor ;  though, 
for  what  reason  does  not  appear,  it  does  not  extend  to  appeals 
of  mayhem.  And  they  referred  to  a  precedent  in  'Trem. 
P.  C.  188.  The  King  v,  2'he  Earl  of  Devon;  which  was  an 
information  against  the  Earl  for  challenging  Mr.  Culpepper  in 

(a)  Cro.  Eliz.  495.    Noy,  34.     And  Poph.  115. 

lb)  2  Hawh.  ch.  25.  *.  12.  150.  (c)  2  Uutuk.  ch.  23.  s,  128. 

id)  Bro.  Abr.  Appel.  pi.  115.  (f)  1  Koll.  Ah:  273. 

the 
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the  King's  palace,  and  assaulting  and  wounding  him  there ;  to         ]  806. 

M^hich  he  pleaded  his  privilege  as  a  peer  of  parliament  not  lo         

answer  for  such  offence  in  any  other  than  the  Court  of  Parlia-     *^^  Kino 

ment  during  its  sitting,   and   for  the  usual  time  of  privilege,      Gibson. 

i.  e.  for  40  days  after  prorogation  :  and  because  the  information 

was  exhibited  against  him  within  the  40  days,  which  were  not 

then  passed,  he  pleaded  to  the  jurisdiction.     To  this  there  was 

a  demurrer ;  and  the  Court  gave  judgment  against  the  defendaut, 

to  plead  over  to  the  information. 

Lord  Ellenborougu  C.  J.  The  general  principle  of  the 
common  law  is  against  pleading  over  after  a  plea  in  abatement 
found  against  the  defendant ;  but  there  are  several  privileged 
cases,  which  are  admitted  by  way  of  exception,  and  one  of 
them  is  in  case  of  felony,  in  favorem  vitte,  and  that  extends  to 
felony  generally ;  because  at  common  law  the  judgment  is  of 
death,  though  clergy  may  be  demandable.  Only  one  instance 
has  been  mentioned  of  the  same  privilege  allowed  in  a  case  of 
misdemeanor,  and  that  is  th%  precedent  referred  to  in  Tremairief 
which  may  have  passed  in  the  mere  exercise  of  a  discretionary 
power  by  the  Court,  on  account  of  the  magnitude  of  the 
punishment  for  striking  another  in  the  King's  palace,  being  no 
less  than  the  loss  of  the  offender's  hand :  But  at  any  rate  the 
general  point  does  not  appear  to  have  been  presented   to  the  * 

notice  of  the  Court  in  judicial  debate  ;  but  it  is  cited  merely 
from  an  entry  in  a  book   of  entries  (a).     On  the  other  hand      fin] 

the 

(a)  His  Lordship  afterwards  asked  whether  any  notice  were  taken  of 
this  case  in  the  state  trials:  to  which  no  answer  was  then  given.  But 
an  account  of  it  is  to  be  found  in  ilSt.  Tr.  133.  taken  from  the  Earl 
of  Warrington's  papers ;  and  it  is  also  reported  in  Comb,  49.  There  is 
some  variation  in  the  two  statements:  accordino^  to  the  former,  after 
the  Court  had  over-ruled  the  Earl's  plea,  and  required  him  to  plead  to 
the  information  in  the  next  term,  he  did  accordingly  then  appear  and 
plead  guilty,  and  the  Court  awarded  him  to  pay  a  fine  of  30,000/.  and 
be  committed  to  the  K.B.  till  payment,  &c. :  which  proceedings  were 
afterwards  declared  to  be  illegal  by  the  House  of  Lords.  But  from 
Comberbatch's  Rep.  E-  3  J.  2.  which  is  inaccurately  expressed,  it  should 
seem  that  the  advice  of  the  Court  to  the  defendant  to  plead  in  chief 
was  before  his  plea  of  privilege  was  formerly  put  in  ;  though  insisted 
upon  in  argument  both  by  the  defendant  and  his  counsel.  "  Bat  not- 
withstanding this,  (the  Report  states)  the  defendant  put  in  hit  plea  of 
privilege;  to  which  there  was  a  demurrer:  and  afterwards  the  plea  was 
over-ruled  by  the  Court.  And  he  was  fined  30,000/.  in  TrinSJ.  2.  It  ap- 
pears,  however,  from  the  record  of  this  case,  ex  relatione  Mag" 

VoL.Vni.  G  Deahry 
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1806.        the  exception  in  case  of  felony,  as  founded  in  favorem  vilce,  is 
"         expressly  recognized   by  Lord  Hale,  who  derives  it  from  the 
fltawuf  ^     case  in  ihe  year  books ;  and  it  is  since  adopted  by  Hawkins, 
Gibson,      though  of  less  authority  {han  Lord  Hale,  and  stands  also  upon 
the  case  in  Popham's  Reports^   When  therefore  the  books  agree 
in  considering  felony  as  an  excepted  case  in  favorem  vitae,  they 
[  112  ]      in  effect  exclude  all  other  cases  not  also  excepted  :  and  if  per- 
sons indicted  for  misdemeanors  had  been  considered  as  entitled 
to  the  same  privilege  of  pleading  double,  (here  must  have  been 
many  instances  of  their  having  availed  themselves  of  it  to  be 
met  with  in  the  books,  many  more  probably  than  in  cases  of  felony. 

Grose  J.  If  the  privilege  of  pleading  over  had  been  general 
we  should  not  have  heard  of  the  exceptions. 

Lawrence  J.  referred  to  2  Hawk.  ch.  3\.  s.  6  &  7-  which 
says  that  "  Howsoever  the  law  may  stand  in  relation  to  a  ge- 
neral demurrer  concluding  in  bar  of  an  appeal  or  indictment,  as 
in  common  demurrers  in  civil  actions,  Scc.  which  admits  the 
fact,  &c. ;  it  hath  been  adjudged  that  if  an  appellee  demur  in 
law  to  an  appeal  by  reason  of  the  insufficiency  of  the  declara- 
tion, or  generally  demur  to  the  declaration,  with  a  conclusion, 
et  petit  judicium  de  narratione  ill^,  etquod  narratio  ilia  cassetur, 
&c. ;  such  demurrer  shall  not  conclude  him  from  pleading  over 
to  the  felony,  either  at  the  same  time  with  the  demurrer,  or 
after  it  shall  be  adjudged  against  him.  But  it  seems,  that 
in  criminal  caseS:  not  capital,  if  the  defendant  demur  to  an  indict- 
ment, &c.,  whether  in  abatement  or  otherwise  the  Court  mil 
not  give  judgment  against  him, to  a7iswer  over,  but  final  judgment." 

Le  Blanc  J.  The  general  rule  is  against  the  defendant; 
and  the  current  of  authorities  shews  that  pleading  over  is  only 
allowed  in  case  of  felony,  in  favorem  vita;. 

Rule  discharged. 
Dealtry)  that  the  Court  gave  judgment  upon  the  plea  of  privilege, 
that  the  defendant  should  answer  over:  upon  which  he  immediately 
pleaded  not  guilty  to  the  information  ;  and  process  issued  to  summon 
a  jury  to  try  that  issue;  but  on  the  return  of  the  process,  the  Earl 
withdrew  his  plea,  and  confessed  himself  guilty.  Whereupon  the  Court 
sentenced  him  to  give  security  for  his  good  behaviour,  and  to  pay  a  fine 
,    ■'  "  of30,000?.  and  committed  him,  till  payment,  to  the  custody  of  the  mar- 

shal in  execution.  But  in  M.  3  J.  2.  the  Attorney-General  acknow- 
ledged satisfaction  of  the  fine  and  of  giving  security;  upon  which  the 
Court  discharged  him  out  of  custody.  In  Rex  v.  Johnson,  6  East,  602. 
there  was  judgment  of  respondeat  ouster  after  a  plea  to  the  jurisdic- 
X  tion  io  misdemeanor  over-ruled  upon  demurrer. 
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1806. 
LowTHER  against  The  Earl  of  Radnor  and  Another.  isI^^WS.   ' 

IN  trespass  for  breaking  and  entering  the  plaintiflf's  close,  and    The  statute 
taking  his  goods  (which  was  for  a  distress)  at  Tilshead,  in   206'.  2.  c  19. 
the  county  of  Wilts,  the  defendant  pleaded  the  general  issue ;  uia-rirtrate 
and  at  the  trial  at  Salisbury,  in  March  1806,  before  Le  Bland,  jurisdiction 
a  verdict  was  found   for  the  plaintiff,  damages  61.  13^.  (5d.  sub-  differeiic"!"^ 
ject  to  the  opinion  of  this  Court  on  the  following  case.     On   between mas- 

the  27tb  of  Nov.  1804,    the  two  defendants,   justices  of  the   '^rsandser- 
/.       1  r  Tx-..  1  .    -        .    .     r  11      •        vantsm  bus- 

peace  tor  the  county  of  yr  tits,  made  and  signed  the  following  bandry,  arti- 

order.     "  Wilts  to  wit.     To  Thomas  Laztes,  one  of  the  tything  *'<^"s»  handi- 

men  of  Tilshead,  in  the  county  of  Hilts,  Sec.     Whereas  James  miners  pot- 

Sopp  of  Shrewton,  in  the  county  of  JVilts,  labourer,  hath  com-  ters,  &c. 

plained  unto  J.  T.  B.  Esq.  one  of  H.  M.  justices  of  the  peace  Mmrtt'" 

in  and  for  the  said  county  of  TV.  that  G.  Lowther,  Esq.  residing  employed  for 

at  T.  in   the  said  county,   refused  to  pay  unto  him,   the  said  ^"^  certain 

J.  Sopp  Al.  13s.  Qd.  for  wages  justly  due  unto  him  for  work  any  other 

and  labour  done  by  the  said  J.  Sopp,  and  by  T.  Franklin,  in  nianner," 

the  service  of  the  said  G.  Lowther,  by  digging  and  steaning  part  wawl^whli- 

of  a  well,  at  the  said  parish  of  T.:  And  whereas  on  the  13th  of  in  certain 

Nov.  inst.  the  said  J.  T.  B.  by  a  precept  under  his  hand  and  ^^  "j '  f "', 

seal  directed  to  the  aforesaid  T.  Lazves,  &c.  did  require  them  to  homers  of  all 

summon  the  said  G.  Lowther  to  appear  before  him,  /.  T.  B.  ^ascriptions, 

and  such  other  of  his  majesty's  justices  of  the  peace  as  should  merely  in  tlic 

be  present  at  Fisherton  Anger,  in  the  said  county,  on  Tuesday  particular 

the  20th  of  Nov.  inst.  to  answer  to  the  complaint  of  the  said  siness  there 

*J.  Sopp,  and  to  shew  cause  why  an  order  should  not  be  made  on  enumerated  : 

the  said  G.  Lowther  for  payment  of  the  aforesaid  sum  :   And   ^°'  conse- 
,  .     ^,  1        /-  1  (juenuy  iii- 

•whereas  the  said  G.  ioBP/Zter  was,  on  the  l6th  of  iVop.  inst.,   eludes  trfl^t* 

duly  served  with  the  said  summons  by  the  said  T,  Lazves,  but   fi'/iied  by  a 
,,,,  1-1  1-,    labourer  who 

hath  neglected  to  appear  to  answer  the  said  complaint,  and   contracted  to 

hath   not  paid  to  the  said  J.  Sopp  the  said  4/.  13s.  6t/.  or  any   digandstean 
part   thereof,  and  hath  not  shewed  to  us  any  sufficient  cause   cattle   to  be 

paid  for  by 
the  foot,  and  who  employed  another  to  assist  him  in  the  work.  The  party  appeal- 
ing to  the  sessions  is  not  thereby  concUuled  from  afterwards  disputing  its  jiirisdic- 
tion  in  the  particular  case.  Trespass  lies  not  against  magistrates  acting  upon  a 
complaint  made  to  them  on  oath,  by  tlie  terms  of  which  tbey  liave  lurisdiclion, 
though  the  real  facts  of  the  case  might  not  have  supported  sucli  coinphtint,  if  such 
facts  were  not  laid  before  them  at  the  time  by  the  party  complained  against,  haviny 
notice  of  such  complaint,  and  being  properly  summoned  to  attend. 

^         G2  why    *[  114  ] 
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Radnor 

and  Another. 


[115] 


why  the  same  should  not  be  paid:  We,  whose  uands  and  seals 
are  hereunto  subscribed  and  set,  two  of  his  majesty's  justices 
of  the  peace,  &c.  being  present  at  the  time  and  place  above 
appointed  for  the  hearing  of  the  said  complaint,  having  duly 
examined  the  said  J.  Sopp,  upon  oath,  touching  the  truth  of 
the  said  complaint,  and  upon  consideration  thereof  do  adjudge 
the  said  complaint  to  be  true,  and  that  the  said  4/.  IS*.  6d.  is 
justly  due  and  owing  unto  him,  the  said  J.  Sopp^  from  the  said 
G.  Lowther.  And  we  do  hereby  also  adjudge  and  order  the 
said  G.  Lowther  to  pay,  or  cause  to  be  paid  unto  the  said 
jr.  Sopp  4/.  13s.  Qd.  which  appears  to  us  to  be  just  and  rea- 
sonable to  be  paid  by  him,  the  said  G.  Lowther,  to  the  said 
J.  Sopp,  as  and  for  his  wages  as  aforesaid.  And  we  do  hereby 
require  you,  &c.  forthwith  to  give  notice  to  the  said  G.  Lowther 
of  this  our  adjudication  and  order,  and  to  certify  to  us  what 
you  shall  have  done  concerning  the  premises  when  duly  re- 
quired, that  in  default  of  payment  such  other  proceedings  may 
be  had  therein  as  the  law  requires,  &,c."  Mr.  Lozother  appealed 
to  the  JVilts  quarter  sessions  against  the  order ;  and  the  appeal 
•was  heard  at  the  Epiphany  sessions  1805,  when  the  order  was 
affirmed  by  the  sessions  with  40s.  costs  to  be  paid  by  Mr.  LoW' 
ther  to  J.  Sopp.  On  the  IQth  oi  Jpril  \S05,  the  defendants 
made  and  signed  the  following  warrant  of  distress.  "  Wills  to 
wit.  To  Tho.  Lawes,  &c.  Whereas  we,  the  Earl  of  Radnor 
and  Willm.  Ei/re,  Esq.  two  of  his  majesty's  justices,  &c.  by  an 
adjudication  and  order  under  our  hands  and  seals,  bearing  date 
the  27th  of  Aor.  last,  did,  amongst  otiier  things,  upon  the  oath 
of  J.  Sopp  of  S,  in  the  said  county,  labourer,  adjudge  and  order 
G.  Lowther,  Esq.  residing  at  T.  in  the  said  county^  to  pay,  or 
cause  to  be  paid,  unto  the  said  J.  Sopp  4/.  13s.  Qd.  which  ap- 
peared to  us  the  said  justices,  to  be  just  and  reasonable  to  be 
paid  by  the  said  G.  Lowther  to  the  said  J.  Sopp,  as  and  for  his 
wages,  (to  wit)  for  work  and  labour  done  by  the  said  J.  Sopp 
and  by  T.  Franklin,  in  the  service  of  the  said  G.  Lowther,  by 
digging  and  steaning  part  of  a  well  at  the  said  parish  of  T.,  as 
upon  reference  to  the  said  adjudication  and  order  will  more 
fully  appear :  And  whereas  the  said  G.  Lowther  was,  on  the 
5th  of  Dec.  last  personally  served  with  the  said  adjudication 
and  order,  but  hath  neglected  to  pay  the  said  J.  Sopp  the  said 
4l.  iSs.6d.,  and  hath  not  paid  the  same  or  any  part  thereof: 
And  whereas,    at   the  general  quarter   sessions,  &,c.  held   at 

Devizes 
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Devizes,  in  and  for  the  county  of  Wills,  on  Monday  the  14ih         180G. 

of  Jan.  last,  the  said  G.  Lowther  did  enter  and  prosecute  his         

appeal  against  the  said  adjudication  and  order,    but  the  same      ^a^aiT^t 

was  confirmed  by  the  said  Court ;  and  the  said  Court  did  order    The  Earl  of 

and  award  the  said  G.  Lowther,  on  notice  thereof,  to  pay,  or   and^^U^r 

cause  to  be  paid  unto  the  said  J.  Sopp  40s.  for  the  costs,  &c. 

(of  the  appeal.)     And  whereas  it  appears  to  us  that  the  said 

G.  Lowther  was,  on  the  19ih  of  Feb.  now  last  past,  duly  served 

■with  the  said  order  of  the  said  sessions,  and  payment  of  the 

said  several  sums  of  4l.  13s.  6d.  and  40s.   hath  been  demanded 

of  him  by  the  said  J.  Sopp,  but  he  hath  refused  to  pay,  and 

hath  not  paid  the  same,  or  any  part  thereof  :  these  are  therefore       r  i  iG  1 

to  command  you  forthwith  to  make  distress  of  the  goods  and 

chattels  of  the  said  G.  Lowther,  &.c.  and  thereout  to  pay  the 

said  two  several  sums  of  4/.   13s.  6d.   and   40s.   to   the   said 

J.  Sopp,  &c."     The  warrant  was  delivered  to  Lawes  the  ty- 

thingman  of  Tihhead  to  be  executed  ;  who  on  the  2J;th  of  April 

1805  distrained  and  sold  goods  of  the  plaintiff  to  the  value  of 

8/.,  out  of  which  he  paid  Sopp  61.  13s.  6d.  in  pursuance  of  the 

warrant,  and  returned  the  surplus  to  the  plaintiff.     "  Steaning 

a  well"  means  lining  it  with  stones  and  mortar.     And  it  was 

proved  that  J.  Sopp  had  on  other  occasions  been  employed  by 

the  plaintiff  as  a  labourer  in  husbandry.     Notice  of  the  action 

was  given   to   the   defendants,    and   the   action    was   regularly 

brought. 

The  case  first  came  on  to  be  argued  in  Triniti/ term  \astf 
when  the  Court  thinking  it  was  defectively  stated,  these  facts 
were  afterwards  added.  That  the  work  was  performed  under 
a  contract  between  the  plaintiff  and  Sopp,  by  which  the  latter 
undertook  to  dig  the  well  of  a  sufficient  depth  to  supply  the 
plaintiff's  cattle  with  water,  and  for  which,  when  it  was  deep 
enough  to  give  a  supply  of  water,  he  was  to  receive  two  shil- 
lings per  foot.  In  the  execution  of  the  work  Sopp  was  to  em- 
ploy whom  he  pleased  to  assist  him,  but  the  money  was  4o  be 
paid  to  Sopp  alone.  Sopp  had  before  done  other  work  for  the 
plaintiff,  for  which  he  was  paid  by  the  piece  and  not  byx^he  day. 
The  questions  stated  for  the  opinion  of  the  Court  were,  1st, 
Whether  the  justices  making  the  original  order,  or  the  quarter 
sessions,  had  jurisdiction  to  make  the  said  orders,  or  either  of 
them  ?  If  they  had  not,  then,  2dly,  Whether  the  plaintiff 
had  precluded  himself  from  bringing  this  action  by  appealing  [  1J7  ] 
to  the  quarter  sessions  against  the  original  order  ? 

G  3  JekylU 
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1806.  JeAy//,  for  the  plaintiff,  contended,  1st,  that  the  justices  had 

• no  jurisdiction  to  make  the  original  order.     But  if  they  had, 

^Z'^tHnl^^  2dly,    that   they  exceeded    their   jurisdiction,    by   ordering    the 

llie  Karl  of  money  which  had  been  earntd  by  Sopp  and  Franklin  to  be  paid 

^.^P'^^J**     to  Soup  alone.    3dly,  That  the  plaintiff  was  not  precluded  from 
aucl  Another.  .   .     ^'^   ,  .  .     ,      •  •    ,        ,     o 

brmging  his  action  by  having  appealed  to  the  bessions.     As  to 

the  tirst  and  principal  point,  the  stat.  20  Geo.  2.   c.  19.  (a)  is 

confined  to  servants  in  husbandry,  and  to  the  particular  trades 

there    mentioned,    and   to   labourers    assisting    in    such   trades, 

though  not  regularly  retained  in  or  denominated  by  them.     If 

the  general  words  had  been  intended  to  extend  to  all  labourers 

generally,    it    would  have  been  nugatory  to  specify  particular 

persons.     Now  the  sort  of  work  and  labour  stated  to  have  been 

^  performed  by  Sopp  was  that  of  a  bricklayer  or  mason,  and  they 

are  not  mentioned  in  the  act.  It  was  to  dig  and  stean  a  well, 
by  contract,  at  so  much  a  foot,  and  to  employ  workmen  under 
him  ;  which  is  no  part  of  the  employment  of  a  servant  in  hus- 
bandry, or  of  any  of  the  workmen  specified  in  the  act ;  nor  is 
it  staled  that  Sopp  was  a  person  of  either  of  those  descriptions. 

[  118  ]  -^^^  though  it  be  stated  that  the  well  was  to  be  made  for  the 
use  of  the  cattle  ;  that  will  no  more  make  him  a  servant  or  la- 
bourer in  husbandry,  than  one  who  makes  ploughs  or  other 
.  farming  utensils.  He  referred  to  liegina  v.  London  (6),  Rex  v. 
Bampton  (c),  and  Rex  v.  Hulcott  (d),  to  shew  that  neither  the 
Stat.  5  Eliz.  c.  4.  nor  the  stat  20  Geo.  2.  c.  19.  in  pari  materia 
though  containing  general  words,  had  been  considered  to  ex- 
tend to  labourers  in  general,  but  only  to  servants  or  labourers 

(a)  The  statute  gives  jurisdiction  to  one  or  more  justices  of  the 
peace  to  hear  and  tleterinine  disputes  between  "  masters  or  mistresses 
"  and  servants  in  husbandry,, who  shall  be  hired  for  one  year  or  longer, 
"  (extended  by  31  G.  2.  c.  11.  s.  3,  to  Mservants  in  husbandry,  though, 
"  hired  for  less  time  than  a  year)  or  between  masters  and  mistresses 
"  and  artificers,  handicraftsmen,  miners,  colliers,  keelmen,  pitmen, 
"glassmen,  potters,  and  other  labourers  employed  for  any  certain  lime, 
"  or  in  any  other  manner,"  to  make  order  for  payment  of  wages,  &c. 
-  '  ''  not  exceeding  lOl.  with  regard  "  to  any  servant,  nor  51.  with  re- 
*'  gard  to  au>  anificer,  &c.  potter  or  labourer." 

(i)  Salk.  44-i.  and  6  Mod.  204. 

(c)  Cald.  11.  This  reference  was  principally  to  the  learned  Editors 
note(c)  p.  14.  where  the  subject  is  much  considered,  and  to  Dr.  Bum's 
ppinion  there  stated,  that  the  word  Labourers  in  the  statute  ought  to 
be  restricted  to  labourers  of  the  classes  and  denominations  enumerated. 

Qf)  6  Term  Rep,  683, 

iq 
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in  husbandry,  or  in  the  classes  particularly  mentioned.     2dly,         1806 

He  argued  upon  the  excess  of  jurisdiction  by  the  magistrates  in 

awarding  the  whole  of  the  money,  part  of  which  was  earned  by 

Franklin,  to  be  paid  to  Sopp;  supposing  that  the  money  was  the    The  Earl  ol 

earnings  of  a  labourer,  so  as  to  bring  the  case  within  the  general     ^^P^^i"*' 

words  of  the   statute  :  for,  properly,  the  wages  earned  by  one 

man  cannot  be  due  to  another  except  under  a  contract.     3dly, 

If  the  magistrates  had  no  jurisdiction  under  the  act,  the  appeal 

of  the  plaintiff  could  not  give  them  any ;  because  a  party  may 

appeal  upon  that  very  ground,  in  order  to  relieve  himself  from 

further  question  or  trouble  by  having  the  order  quashed.     Not 

even  consent  of    parlies  can  give  jurisdiction  where  none  is 

given   by  law  (a).      [Lord  Ellenborough  C.  J.  said   that   he 

might  take  that  for  granted :  if  there  were  no  original  jurisdic-  ^ 

tion  in  the  magistrates  making  the  order,  the  appeal  would  not 

give  it.] 

In  the  course  of  the  argument,  both  now  and  last  term,  the  [  119  J! 
Court  expressed  great  doubt  how  far  in  this  form  of  action, 
which  charged  magistrates  as  trespassers  for  an  act  dune  by  them 
in  the  exercise  of  their  judicial  capacity,  they  could  take  into 
consideration  any  other  facts  than  those  which  appeared  to  have 
been  laid  before  the  magistrates  at  the  time  of  the  order  made. 
And  upon  the  present  occasion  Lord  Ellenborough  C.  J.  said 
that  the  facts  stated  in  the  case  wore  not  stated  as  facts  appearing 
before  the  magistrates  at  the  time ;  and  that  in  order  for  the 
plaintifF  to  avail  himself  of  them,  it  should  have  appeared  that 
the  same  facts  were  stated  to  the  magistrates,  before  whom  he 
had  notice  to  appear.  For  how  otherwise,  he  asked,  could  the 
magistrates  be  affected  as  trespassers,  if  the  facts  stated  to  them 
upon  oath  by  the  complainant  were  such  whereof  they  had  juris- 
diction to  inquire,  and  nothing  appeared  in  answer  to  contradict 
the  first  statement?  Grose  J.  My  doubt  is,  whether  in  this  case 
we  can  take  notice  of  any  thing  but  what  appears  upon  the 
face  of  the  order.  Lawrence  J.  If  the  magistrates  made  aa 
order  against  the  evidence  laid  before  them,  the  party  injured 
would  have  another  sort  of  remedy  against  them.  But  here  it 
appears  that  a  certain  complaint  was  made  to  them  on  oath, 
which,  as  it  appears  on  the  face  of  the  order,  is  valid  in  law ; 
and  of  this  the  plaintiff  had  due  notice,     if  then  he  would 

(a)  Rex  v.  Commissioners  of  Sewers,  Somerset,  7  East,  80. 

G  4  complain 
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1806.  complain  of  what  was  done  upon  it,  he  ought  to  have  shewn 

that  the  facts  on  which  he  now  relies  were  proved  before  the 

ao-ainst  magistrates.     But  he  cannot  make  them  trespassers  by  shewing 

The  Eari  of  that  the  real  facts  of  the  case  will  not  support  the  complaint  un- 

Kadnor  jggg  gm,jj  ff^Q^s  were  proved  before  them  at  the  time, 
and  Another.        ,»         •       r        i       >  r     i  tt  i       /•  r    i 

r   120  1  JJampter   for   the  defendants.     1st,    Upon  the  face  of  the 

order  it  appears  that  Sopp,  a  labourer^  complained  to  the  ma- 
gistrates upon  oath,  that  a  certain  sum  due  to  him  for  zcages 
was  withholden  from  him  by  the  plniniiff.  What  evidence  was 
given  before  tiie  magistrates  is  not  stated  ;  but  as  they  adjudge 
the  money  to  be  justly  due  to  Sopp,  it  must  be  presumed  that  he 
made  good  his  complaint ;  and  the  plaintiff,  though  summoned, 
^  offered  no  contradiction  to  it.     He  then  argued  from  the  words 

of  the  statute  20  Geo.  2.  c.  I9.  s.  1.  that  it  extended  in  terms  to 
labourers  of  all  descriptions ;  and  that  the  reason  of  the  thing 
"  extended  to  them.     Labourers  in  husbandry  are  not  mentioned 

specifically;  and  yet  the  act  is  admitted  to  include  them.  The 
act  only  mentions  servants  in  husbandry,  between  whom  and  la- 
bourers there  is  a  distinction  ;  for  in  the  case  of  the  former  the 
magistrates  have  jurisdiction  to  the  extent  of  10/.  but  only  of 
5I.  in  the  case  of  labourers  of  any  description.  And  the  stat. 
SI  Geo.  2.  c.  11.5.  S.  reciting  a  doubt  whether  the  words  in  the 
former  statute,  **  any  labourers  employed  for  any  certain  time 
or  in  any  other  manner,"  extended  to  servants  in  husbandry 
hired  for  a  less  time  than  one  year,  extends  the  provision  to  all 
servants  in  husbandry,  though  hired  for  less  time  than  one  year. 
It  is  a  great  advantage  to  this  class  of  persons  to  have  speedy  and 
cheap  justice  administered  at  their  own  doors ;  and  therefore  so 
-  beneficial  an  act  ought  rather  to  be  extended  than  confined  by 
construction,  and  the  policy  of  the  law  is  to  give  effect  to  the 
general  words.  The  reason  why  potters,  glassmen,  and  others 
are  particularly  mentioned,  might  be,  because  some  of  those 
descriptions  of  workmen  may  not  be  considered  as  classing  with 
labourers,  commonly  so  called.    2dly.  It  is  not  inconsistent  with 

[  121  ]  the  condition  of  a  labourer  that  he  should  contract  to  do  the 
work  by  the  piece  or  great,  and  therefore  should  employ  an- 
other labourer  under  him;   many  important  operations  in  hus- 

'  baudry   are   performed    in    this    manner ;     threshing,    fencing, 

ditching,  mowing,  reaping.  The  digging  and  steaning  of  a 
well  for  cattle  may  well  be  done  by  a  labourer  in  husbandry. 
A^  to  the  3d  point  made  by  the  plaintiff's  counsel,  he  abandoned 
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it  on  an  intimation  by  the  Court  that  the  objection  could  not  be        1806. 
supported.  — — 

Lord  Ellenborough  C.  J.  at  the  conclusion  of  the  argu-    ^^^T**? ^ 

*  against 

ment   some   days  ago   observed,    that   the    construction    of   a    The  Earl  of 

statute  of  such  general  utility  and  extensive  application,  affect-       j  ,^^R" 

.1        1-  f     f    1  1  !•      . .  .       1      andAnothcr. 

mg  the  relief  or  the  most  numerous  class  of  subjects   by  the 

magistrates  in  their  daily  practice,  and  making  one  of  a  body 
of  laws  upon  the  same  subject,  required  to  have  the  most  ma- 
ture consideration  given  to  it,  in  order  to  make  their  decisiou 
conform,  as  much  as  the  words  of  the  act  would  admit,  to  the 
general  policy  of  the  law  upon  this  subject.  The  Court  would 
therefore  deliver  their  opinion  on  another  day.     And  now  his  ) 

liOrdship  gave  judgment. 

The  question  arising  on  this  special  case  depends  on  the 
terms  of  the  complaint  made  to  the  magistrates,  as  recited  in 
the  order  of  the  two  magistrates  of  the  27th  of  Nov.  1804; 
and  how  far  the  terras  of  that  complaint  bring  the  complainant 
within  the  provisions  of  the  statute  20  G.2.  c.  19.  The  com- 
plaint is  in  these  words,  "  Whereas  Jas.  Sopp  of  Shrezcton  in 
the  county  of  Wilts,  labourer,  hath  complained  unto  John 
Thomas  Batt,  Esq.  one  of  H.  M.  justices  of  the  peace  in 
and  for  the  said  county  of  Wills,  that  G.  Lowther,  Esq.  residing 
at  T.  in  the  said  county,  had  refused  to  pay  unto  him  the  said 
J.  S.  Al.  13s.  Qd.  for  wages  justly  due  unto  \nmfor  work  and  la-  [  122  ] 
hour  done  by  him  the  said  J.  S.  and  T.  Franklin,  in  the  service 
of  the  said  G.  Lowther,  by  digging  and  steaning  part  of  a  well 
at  the  said  parish  of  T."  This  complaint  must  be  taken  to  be 
true  in  the  terms  of  it ;  no  evidence  appearing  to  have  been  laid 
before  the  magistrates  to  contradict  or  vary  it,  and  they  having 
adjudged  the  same  to  be  true.  By  this  it  appears  that  Sopp  was 
a  labourer,  for  he  is  described  as  J.  Sopp  of  Shrewton,  labourer ; 
and  that  his  demand  was  for  wages  due  to  him,  for  work  and 
labour  done  by  himself  and  another  person,  Thomas  Franklin* 
by  which  must  be  understood  that  Sopp  was  employed  to  do  the 
work  either  by  the  day  or  the  piece,  and  that  Franklin  assisted 
Sopp  in  the  work,  under  the  retainer  of  Sopp  and  not  of  Mr. 
Lowther,  a  common  practice  with  labourers  as  well  in  husban-  ' 

dry  as  in  other  business.  Is  Sopp  then  such  a  labourer  as  is  by 
the  Stat.  20  G.2.  c.  19.  subjected  to  the  jurisdiction  of  the  jus- 
tices of  the  peace,  and  of  course  entitled  to  the  benefit  of  that 
jurisdiction;  to  recover  his  wages,  being  under  5l.,  by  their 

suniniary 
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180G.        summary  process  ?   The  stat.  20  G.  2,  c.  19.  begins  by  recitinj 
-  that  the  laws  now  in  being  for  the  better  regulation  of  servants, 

agaiiist        3"^  '^o'"  ^'^^  payment  of  wages  to  them,  and  to  artificers,  handi- 
The  Earl  of    craftsmen,  and  labourers,   are  insufficient   and   defective  ;   and 
and^noth^r.  ^^'"  ^^"*^^y  enacts,   that  all   complaints,  differences,    and    dis- 
putes which  shall  happen  and  arise  between  masters  or  mistresses 
and  servants  in  husbandry  who  shall   be  hired  for  one  year  or 
longer,  or  which  shall  happen  or  arise  between  masters  and 
,  mistresses,    and    artificers,    handicraftsmen,    miners,    colliers, 
keelmen,  pitmen,  glassmen,  potters,  and  other  labourers,  em- 
ployed for  any  certain  iime,or  in  any  other  manner,  shall  be  heard 
and  determined  by  one  or  more  justice  or  justices,  although  no 
r  123  1       ^^^^  °'"  assessment  of  wages  has  been  made  that  year  by  the 
justices.     The  stat.  31  C2.  c.  11.  s.  3.  recites  the  stat.  20  G.  2. 
c.  19-  and  that  doubts  had  arisen  whether  the  words,  "  any  la- 
'  bourers  em-ployed  for  any  certain  time,  or  in  any  other  manner,  ex- 

tend to  servants  in  husbandry  hired  for  a  less  time  than  a  year ; 
and  for  obviating  the  said  doubts  enacts,  that  the  said  act,  and 
eveiy  clause  and  matter  therein  contained,  shall  extend  to  all 
'  servants  employed  in  husbandry,  though  hired  for  a  less  time 

than  a  year.  In  the  argument  of  this  case  it  was  contended, 
that  Sopp  did  not  come  within  the  meaning  of  the  act  of  par- 
liament 20  G.  2.  c.  19.)  because  he  was  not  a  servant  in  hus- 
bandry, nor  a  servant  or  labourer  in  any  of  the  trades,  callings, 
or  employments  enumerated  in  that  act,  and  that  the  words 
used  in  the  act,  *' other  labourers  employed  for  any  certain  time, or 
in  any  other  manner,^^  meant  labourers  in  any  of  the  enumerated 
trades  only,  and  not  labourers  generally.  With  the  first  part 
of  the  argument,  that  he  is  not  to  be  taken  as  a  servant  in  hus- 
bandry, we  agree ;  because  he  is  not  stated  to  be  so  in  the  or- 
der or  complaint;  and  we  cannot  intend  any  thing  to  give  the 
,  justices  jurisdiction  beyond  what  appears  in  the  order  Hex 
V.  The  Inhabitants  of  Hulcot,  6  Term  Rep.  583.  But  we  can- 
«  ^     not  accede  to  the  latter  part  of  the  argument,  that  the  operation 

of  the  statute  is  to  be  confined  to  labourers  in  the  several  enu- 
^  merated  employments.     The  most  obvious  construction  is  not 

so  to  confine  it;  and  no  case  has  been  stated  where  the  con- 
struction has  been  so  confined.  The  mischief  recited  in  the 
preamble  of  the  act  is  general,  viz.  that  the  laws  in  being  for 
the  better  regulation  of  servants,  and  the  payment  of  wages 
(Q  them;,  and  to  artificers,  handicraftsmen^  and  labourers,  are 

insufficient. 
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insufficient.    The  remedy  provided  by  the  act  is,  that  all*  differ-         1806.       < 

eoces  between  masters  or  mistresses  and  servants  in  husbandry,         — — 

who  shall  be  hired  for  a  year  or  Ipnger:  f These  words  certainly     ^om'Ther 

.  against 

restram  the  operation  of  the  remedy,  as  to  servants,  to  those  in    The  Karl  of 

husbandry  only,  and  to  such  as  are  hired  for  a  year  or  longer :  ^J^P^^^ 
the  act  then  proceeds,)  "  or  (differences)  which  shall  happen  or  *r  jgj  f^' 
arise  between  masters  and  mistresses  and  artificers,  handicrafts- 
men, miners,  colliers,  keelmen,  pitmen,  glassmen,  potters, 
and  other  labourers  employed  for  any  certain  time,  or  in  any 
other  manner."  Now  unless  these  words,  "  other  labourers," 
mean  to  comprehend  a  different  description  of  persons  from 
those  before  particularly  mentioned,  it  is  diDicult  to  account  for 
their  insertion  at  all ;  but  applying  them  to  other  labourers  in 
any  other  trade  or  business,  the  sense  will  be  perfect,  and 
each  word  will  have  its  meaning.  But  it  may  be  said,  that  if 
such  an  extensive  construction  be  put  on  these  last  words  of  the 
sentence,  the  former  part,  specifying  certain  trades,  becomes 
nugatory.  That  however  will  not  follow ;  for  artificers,  han- 
dicraftsmen, miners,  &c.  do  not  necessarily  or  properly  fall 
under  the  denomination  of  labourers;  there  being,  as  1  take 
it,  a  known  distinction  between  a  journeyman  m  any  art, 
trade  or  mystery,  or  other  workmen  employed  in  the  diffe- 
rent branches  of  it,  and  a  labourer.  It  does  not  appear  to 
us  to  be  an  objection  to  this  construction,  that  by  other 
acts  of  parliament  passed  subsequent  to  the  £0  G.  2.  work- 
men or  labourers  in  other  particular  trades  or  manufactures, 
or  labourers  generally,  are  subjected  to  certain  regulations 
which  appear  to  clash  with  some  of  the  provisions  of  this 
act.  As  the  stat.  22  Geo.  2.  c.  27.  s.  9.  for  regulating  cer- 
tain manufactures  therein  mentioned ;  and  the  stat.  6  Geo.  3. 
c.  25.  for  the  belter  regulating  apprentices  and  persons  work- 
ing under  contract ;  and  other  statutes  which  may  be  pointed 
out.  The  true  answer  seems  to  be  that  at  the  time  of  passing  one  [  125  ] 
act,  the  legislature  has  not  always  had  every  other  act  containiug  . 
provisions  bearing  on  the  same  subject  brought  under  its  consi- 
deration. The  act  now  under  our  consideration  appears  to 
have  had  for  its  object  the  affording  to  certaiu  servants  and 
workmen,  and  to  labourers  in  general,  a  speedy,  easy,  and 
cheap  mode  of  recovering  their  wages  when  they  amount  to  a 
small  sum;  and  to  masters  an  easy  method  of  correcting  trifling 
Biisdemeanors  and  ill  behaviour  in  their  workmen  and  labourers. 

These 


125 


CASES  IN  MICHAELMAS  TERM 


1806. 

LOWTHER 

against 

The  Earl  of 

Radnor 

and  AaotUer. 


These  benefits  are  by  the  words  of  the  act  extended  to  servants 
in  husbandry,  to  workmen  in  different  branches  of  trade,  and 
to  other  labourers  employed  for  any  certain  time  or  in  any  other 
manner.  The  latter  words  are  as  general  as  may  be ;  and  we 
cannot  find  any  reason  in  law  or  policy  to  say  that  they  do  not 
comprehend  the  case  of  Sopp,  as  stated  in  the  order  of  the  two 
magistrates.  For  these  reasons  we  are  of  opinion,  on  the 
questions  submitted  to  us  by  the  special  case,  that  the  justices 
making  the  original  order  had  jurisdiction  to  make  that  order; 
and  of  course  that  the  quarter  sessions  had  jurisdiction  to  make 
the  order  on  the  appeal.  The  consequence  is,  that  the  postea 
must  be  delivered  to  the  defendants. 


[  126  ] 

Thursdatj, 
Nov  27th. 

Barratry  is 
any  fraudu- 
lent or  crimi- 
nal conduct 
against  the 
owners  of 
ship  or  goods 


Earle  and  Others  against  Rowcroft. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  28lh 
January  1804,  on  the  ship  Annabella,  at  and  from  Liver- 
pool to  the  coast  of  Africa,  during  her  stay  and  trade  there,  and 
to  the  port  of  sale  in  the  West  Indies,  Mith  liberty  to  exchange 
goods,  &c. ;  and  the  plaintiflf  averred  a  loss  by  barratry  of  the 


^y  J|>e  n^aster  master.  It  appeared  at  the  trial  at  Guildhall,  that  the  master, 
who  was  also  supercargo,  on  his  arrival  off  Cape  Coast  Castle,  a 
British  settlement  on  the  coast  of  Africa,  let  go  an  anchor,  and 
began  to  trade  there  for  two  days ;  but  receiving  intelligence 
that  he  could  barter  his  goods  for  slaves  more  expeditiously  and 
advantageously  at  D'Elmina,  a  Dutch  fort  about  7  miles  to 
windward,  he  weighed  anchor  and  proceeded  to  this  latter 
place,  which  had  the  Dutch  flag  flying  and  guns  mounted, 
where  he  exchanged  his  goods,  consisting,  amongst  other  things, 
of  muskets  and  gunpowder,  with  the  Dutch  governor  and  ano- 
ther resident  there,  for  slaves  :  Holland  being  at  that  time  at  war 
with  Great  Britain,  and  he  having  a  letter  of  marque  on  board 
against  the  French  and  Dutch.    After  taking  on  board  a  number 


or  Diarmers, 
in  breach  of 
the  trust  re- 
posed in 
them,  and  to 
the  injury  Of 
the  owners ; 
although  it 
may  not  be 
done  with 
intent  to  in- 
jure them,  or 
to  benefit  at 
their  ex- 
pence  the 
master  or 
mariners. 
And  there- 
fore, where 

a  master  had  general  instructions  to  make  the  best  purchases  with  dispatch,  this 
would  not  warrant  him  in  going  into  an  enemy's  settlement  to  trade  (which  was 
permitted  by  the  enemy)  though  his  cargo  could  be  more  speedily  and  cheaply 
completed  there;  but  such  act,  in  consequence  of  which  the  ship  was  seized  and 
(loafiscated,  is  barratrous. 

of 
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of  slaves,  the  captain,  who  was  then  on  shore  at  JD'  Elinina,         1806. 

receiving  information  that  an  English  frigate  was  in  sijiht,  sent         

a  note  on  board  the  Annabella,  directing  her  to  sail  immediately  Earle 
from  thence  to  Cape  Coast,  to  prevent,  as  he  expressed  himself,  Rovvcroft. 
mischief ;  but  before  she  reached  the  latter  place  she  was  pur- 
sued and  captured  by  the  English  frigate,  and  sent  to  Jamaica, 
where  she  was  condemned  as  prize,  for  having  traded  with  the 
enemy.  It  appeared  further,  that  it  had  been  usual  to  keep  up  f  I27  1 
a^  trading  intercourse,  in  boats  and  small  craft,  between  the 
English  and  Dutch  settlements  on  this  part  of  the  coast,  even  in 
times  of  war  between  the  mother  countries;  and  that  the  cap- 
tain's object  in  going  to  D'Elmina  was  to  complete  his  cargo 
as  cheaply  and  expeditiously  as  he  could.  It  was  admitted  that 
he  had  no  particular  instructions  (o  go  there,  but  that  he  was 
directed  generally  to  make  the  best  purchases  with  dispatch. 
It  was  also  in  proof,  that  when  the  ship  was  about  to  go  to 
D'  Elmina,  the  surgeon  asked  the  captain  if  there  was  no  impro- 
priety in  going  there  ;  to  which  he  answered  that  they  should 
be  gone  soon  and  nobody  would  know  it.  And  also  that  besides 
his  usual  pay  as  captain,  he  had  a  commission  on  purchases  and 
sales,  which  he  was  entitled  to  receive  at  the  end  of  the  voyage. 
Lord  Ellenboroiigh  C.  J.  was  of  opuiion,  that  this  trading  with 
the  enemy  by  the  captain,  without  the  authority  of  his  owners, 
though  intended  principally  for  their  benefit,  being  in  contra- 
vention of  his  duty  to  them,  and  subjecting  their  property  to 
confiscation,  was  barratry ;  on  which  the  plaintiff  was  entitled 
to  recover  in  this  action :  but  the  case  being  new  in  specie,  his 
Lordship  gave  the  defendant  leave  to  niove  the  Court  to  set  aside 
the  verdict  for  the  plaintiff  and  enter  a  nonsuit.  A  rule  nisi 
was  accordingly  obtained  for  that  purpose  early  in  the  term ; 
against  which 

Sir  F.  Gibbs,  Park,  Topping,  JSJarshall  Serjt.  and  Scarlett. 
shewed  cause,  and  contended  that  the  act  of  the  captain,  in 
going  to  trade  at  an  enemy's  settlement,  unauthorized  as  it  was 
by  his  owners,  and  illegal  in  itself,  thereby  subjecting  their  pro- 
perty to  seizure  and  confiscation,  though  intended  for  their 
benefit  as  well  as  his  own,  was  barratrous.  That  the  act  of 
trading  with  an  enemy,  and  going  into  his  port  for  that  purpose, 
is  illegal,  and  subjects  the  ship  and  cargo  to  confiscation,  can- 
not be  disputed  ;  and  the  sale  of  arms  and  ammunition  to  them 
does  not  lessen  the  illegality.    And  no  continuation  or  repetition 

of 


[   128  ] 
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1806.         of  such  illegal  practices  can  render  them   less  unlawful.    Tliis 
— —  the  captain  was  bound  to  know.      Besides  which,  there  is  evi- 

tARLE  dence  in  the  case  to  shew  that  he  was  conscious  at  the  time  of 
RowcROFT.  "^^  'Jsk  his  owners  were  incurring  by  his  misconduct.  Next 
the  act  was  unauthorized  by  the  owners.  Nothing  short  of 
their  positive  directions  to  go  to  D*  Elmina  could  excuse  him  as 
to  them.  It  was  not  enough  that  he  had  a  discretion  given  tt» 
him  to  trade  where  he  thought  best  on  the  coast^  and  instruction 
"  to  make  the  best  purchases  with  dispatch  ;"  for  that  must 
mean  legal  purchases  and  legal  dispatch.  [Lord  Ellenhorough 
C.  J.  Certainly  it  must  be  so  considered.]  Then  an  illegal 
act  by  a  captain  of  a  ship,  unauthorized  by  his  owners,  and 
contrary  to  his  duty  to  them,  by  which  he  exposes  their  pro- 
perty to  confiscation,  is  criminal  and  barratrous  as  against 
them  :  although,  if  successful,  it  might  have  been  advantageous 
to  them,  as  well  as  to  himself.  P'or  it  is  not  necessary  to  con- 
stitute barratry  that  the  immediate  object  of  the  captain  should 
be  to  benefit  himself  at  the  expence  of  his  owners.  This  ap- 
pears from  all  the  text  writers  (a),  and  cases  upon  the  subject. 
In  Knight  v.  Cambridge  {b),  it  was  decided  (as  appears  from 
later  cases  (c),  (for  that  point  is  not  stated  in  the  printed 
[  129  J  reports  of  the  ease,)  that  the  sailing  out  of  port,  without  paying 
duties,  whereby  the  ship  wtw  subjected  to  forfeiture,  was 
barratry:  and  yet  that  could  only  have  enured,  if  successful, 
to  the  benefit  of  the  owners,  and  not  of  the  master.  But  in 
Stamma  v.  Brown  (df),  from  whence  a  contrary  doctrine  may  at 
first  sight  appear  to  be  deducibie,  the  act  complained  of,  namely 
deviation,  was  ambigious  in  its  nature,  and  might  have  been 
done  innocently  or  ignorantly,  and  not  x^'iih  a  fraudulent  intent. 
And  therefore  in  ascertaining  such  intent  it  might  be  proper  to 
inquire  whether  or  not  the  deviation  were  intended  for  the 
masters'  oj  owners'  benefit.  And  the  same  explanation  is  given 
by  Lord  Mansfield  of  the  case  of  Elton  v.  Brogden  (e),  in  l^altejo 

V.    Wheeler  {f):   the  act   of   deviation  namely,  the  returning 
/ 

(a)  Vide  Park  on  Tnsur.  ch.  5.  and  Marshall,  h.  1.  cJi.  13.  s.  6,  and 
the  authorities  cited. 

(i)  1  Stra.  581.     2  Lord  Rajj.  1349.     8  Mod.  230. 

(c)  Vide  Stamma  v.  Brown,  2  Stra.  1174.  and  the  MS.  note  of  that 
case  afterwards  referred  to;  and  Valkjo  v.  Wheeler,  Cowp.  153.' 

{d)  2  Stra,  U73.  (e)  2  S'-ra.  1264^.  (f)  Cotvp.  loi. 

into 
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into  port  a  second  time  upon  the  capture  of  a  second  prize)  was         1806. 

shewn  not  to  be  barratrous,  being  done  for  the  benefit  of  the         

owners.     In  this  case,  however,  there  is   no  necessity  for  ad-       Earlb 
1  •       •  /•    •  t  1  1  •   .  against 

verting  to  the  criterion  of  intent;  because  the  act,  which  was   RowcuoifT. 

wilful,  is  in  itself  illegal,  and  necessarily  injurious  to  the  owners. 
Mr.  Justice  Buller,  in  Saloucci  v.  Johnson{d),  had  no  doubt 
that  if  the  resistance  of  a  neutral  ship  to  be  searched  by  a  belli- 
gerent were  a  breach  of  neutrality,)  which  has  since  been  so 
determined  in  Garrds  v.  Kensington  (Jj),  it  would  be  an  act  of 
barratry;  being  contrary  to  the  master's  duty :  and  yet  it  is  plain 
that  the  master's  motive  could  only  be  to  serve  his  owners. 
And  no  doubt  that  the  breach  of  an  embargo  would  be  barratry; 
though  it  was  unnecessary  to  decide  that  point  in  Robertson  v. 
Ewer  (c);  as  smuggling  has  since  been  holden  to  be  in  Havelock  [  130  j 
V.  Hancil  (d).  Next,  however,  to  the  case  of  evading  the  port 
duties,  they  relied  principally  upon  Moss  v.  Byrom  (e),  as 
governing  the  present  case.  There  a  ship,  having  taken  out  a 
letter  of  marque  (but  without  a  certificate,  which  is  necessary 
to  its  validity)  merely  to  encourage  seamen  to  enter,  and  with- 
out any  intention  of  using  it  to  cruize;  the  captain,  contrary  to 
his  instructions,  cruized  for  and  took  a  prize  ;  and  his  ship  wa» 
afterwards  lost,  in  consequence  of  his  following  the  prize  into 
Burmuda.  This  was  contended  not  to  be  barratry,  because 
the  capture  was  made  for  the  benefit  of  the  owners,  which  was 
evinced  by  the  prize  being  libelled  in  their,  as  well  as  the 
captain's,  name :  But  the  Court  thought  that  made  no  diflference ; 
and  that  the  act,  being  contrary  to  the  captain's  duty  to  his 
owner,  was  barratry.  The  principle  and  judgment  of  that  case 
are  not  at  all  impeached  by  that  of  Phyn  v.  The  R.  Ex.  Ass. 
Camp,  (f),  or  by  what  was  there  said  in  explanation  of  the 
former  case  :  for  the  circumstances  of  the  former,  as  well  as  of 
the  present  case,  fall  in  with  the  definition  of  barratry  relied  on 
in  Phyn  v.  The  R.  Ex.  Ass.  Conip.  given  from  the  MS.  note  of 
Stamma  v.  Brazen,  namely,  that  i(  is  "  a  breach  of  trust  in  the 
master  ex  malejicio ;"  and  therefore  it  was  holden  that  a  devia- 

(a)  B.  R.  Tr.  25  G.  3.      Park  on  Insur.  ch.   18.  near  the  con- 
clusion. 

(t)  8  Term  Re}).  250. 

(c)  1  Term  Rep.  129.  (c)  G  Term  Rep.  S79. 

(</)  3  Term  Rep.  277.  (/)  7  Term  Rep.  5U8. 

tiun 
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•    1806.         tion  through  mere  ignorance  would  not  be  barratry.     And  this 

P  falls  in  wilh  the  distinction  before  taken  between  acts  of  the 

against         captain  in  themselves  illegal,  and  necessarily  subjecting  the  pro- 

RowcROFT.   pQrty  of  his  owner  to  hazard;  such  as  the  making  prize  in  the 

L  '31  J  former  case,  without  lawful  authority,  and  the  trading  with  an 
enemy  in  the  present  case;  and  acts  which  are  in  themselves 
ambiguous,  such  as  deviation,  where  evidence  of  intent  may  be 
Jet  in  to  explain  them.  In  Moss  v.  Bi/rom,  as  in  this  case,  the 
captain  sought  a  benefit  to  himself  through  the  medium  of  an 
act,  which,  if  it  succeeded,  necessarily  benefited  his  owners  also  j 
'  but  in  both  cases  he  risked  the  whole  of  his  owner's  property, 
while  his  own  risk  was  comparatively  small :  and  whatever  his 
motive  might  be,  which  it  would  be  difficult  to  prove,  the  act 
itself  was  a  public  offence,  and  necessarily  injurious  to  his 
owners,  and  therefore  comes  within  every  definition  of  bar- 
ratry. 

Garrow  and  Marryat,  contr^.  All  the  books  agree  that 
barratry  imports  fraud  and  crime  in  the  master  or  mariners 
against  their  owners.  The  act  must  be  a  breach  of  trust,  and 
done  ex  nialeficio,  or  malo  animo.  There  is  no  case,  as  was 
said  in  Fhyn  v.  The  R.  Ex.  Ass.  Company  (a),  which  says  that 
an  act  is  barratrous,  merely  because  it  is  against  the  interest  of 
the  owners,  unless  it  he  done  zeith  a  criminal  intent ;  and  such  an 
intent  is  necessarily  implied  in  the  very  definition  of  barratry. 
How  then  can  it  be  applied  to  this  case,  where  the  obvious 
motive  of  the  act  was  to  make  the  cheapest  and  speediest  pur- 
chases for  his  employers  ?  for  the  benefit  to  himself  from  ex- 
I  pediting   the  voyage  bore  no  comparison  to  theirs:   what  he 

gained  in  receiving  his  commissions  sooner  would  in  part  be 
balanced  by  receiving  so  much  less  wages  reckoned  by  time. 
Besides,  the  going  into  D'  Elmina  was  not  done  by  him,  as 
master,  for  any  purpose  of  navigation,  but,  as  super-cargo,  for 

T  1S2  1  commercial  purposes.  Admitting  that  the  going  into  an 
enemy's  port  for  this  purpose  might  not  be  warranted  by  the 
legal  import  of  the  captain's  instruction;  yet  if  he  erred  through 
mistake,  and  intended  to  promote  his  owner's  interest,  it  will 
be  a  crime  as  against  those  owners.  And  though  the  usage  of 
the  trade  will  not  legalize  the  act,  it  serves  to  shew  quo  animo 
it  was  done.     The  arms  and  ammunition  were  not  sold  to  the 

(a)  1  Term  Rep.  508. 

Dutch 
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Dutch  for  the  purpose  of  hostility,  but  as  the  common  articles         1806. 

of  barter  with  the  natives  of  the  country  for  slaves.     All  the        

cases,  which  shew  that  deviation,  unless  made  with  intent  to        Earl 
.  ,  .  '  against 

prejudice  the  owner,  is  not  barratry,  apply  to  this  case  :    For  Rowcroft» 

some  benefit  is  derived  to  the  captain  even  from  the  protraction 
of  the  voyage.  It  is  not  enough  that  the  act  is  illegal,  unless 
the  malus  animus  be  specially  directed  against  the  owner.  If 
the  captain  were  guilty  of  murder,  &c.  upon  a  collateral  occa- 
sion, whereby  a  prejudice  ensued  to  his  owner,  that  would  not 
be  barratry.  In  Moss  v.  Byrom  the  captain's  act  was  that  of  a 
pirate  and  robber,  done  in  direct  contravention  of  the  order  of 
his  owner,  and  of  the  charter-party  under  which  he  was  sailing; 
But  this  was  at  most  a  mere  error  in  judgment.  And  the  sup- 
posed generality  of  the  doctrine  laid  down  in  the  former  case 
was  corrected  and  explained  in  Phjjn  v.  The  It.  Ex.  Ass.  Com,' 
pani/.  The  only  case,  which  bears  at  all  the  other  way,  is  that 
of  the  evasion  of  the  port  duties ;  of  which  there  is  a  very  im- 
perfect account :  and  non  constat  with  what  intent  the  attempt 
was  made. 

Lord  Ellenborough  C.J.  As  the  question  raised  in- 
volves in  it  the  nature  and  definition  of  barratry  in  gene- 
ral, the  Court  will  look  into  the  cases,  and  particularly  that  [  133  ] 
of  the  port  duties,  if  any  further  information  can  be  ob- 
tained of  it  before  they  deliver  their  opinion.  But  I  cannot  re- 
frain from  making  a  few  observations  at  present  upon  the  argu-  ^ 
ment  which  has  been  urged.  It  has  been  asked,  how  is  this  act 
of  the  captain  in  going  to  D'Elmina,  in  order  to  purchase  the 
cargo  for  his  owners  cheaper  and  more  expeditiously,  a  breach 
of  trust,  as  between  him  and  them.  Now'  I  conceive  that  the 
trust  reposed  in  the  captain  of  a  vessel  obliges  him  to  obey  the 
written  instructions  of  his  owners  where  they  give  any:  and 
where  his  instructions  are  silent,  he  is  at  all  events  to  do  nothing 
but  what  is  consonant  to  the  laws  of  the  land,  whether  with 
or  without  a  view  to  their  advantage ;  because  in  the  absence 
of  express  orders  to  the  contrary,  obedience  to  the  law  is  implied 
in  their  instructions.  Therefore  the  master  of  a  vessel,  who 
does  an  act  in  contravention  of  the  laws  of  his  country,  is  guil- 
ty of  a  breach  of  the  implied  orders  of  his  owners,  1  cannot, 
therefore,  for  a  moment  suffer  it  to  be  supposed  that  a  captain 
is  not  guilty  of  a  breach  of  trust  to  his  owners,  who,  in  con- 
travention of  the  law,  the  observance  of  which,  nothing  being 

Vol.  VIII.  H  expressed 
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1806.        expressed  to  the  contrary,  is  implied  ia  their  orders,  does  an  act 

^  which  is  iniurious  to  them. 

Ear I E  •  • 

agaiiist  '^^'^  Lordship,  a  few  days  afterwards,  delivered  the  judgment 

RowcROFT.  of  the  Court. 

The  question  in  this  case  is,  whether  a  loss  of  a  ship  incurred 
by  an  illegal  act  of  the  master,  not  authorised  by  his  owner.', 
in  going  into  D^Elmina,  a  Dutch  and  enemy's  port  on  the  coast 
of  Africa,  and  trading  there  for  slaves  by  a  barter  of  arms  and 
L   ^^"^  J      warlike  stores,  on  account  of  which  illegal  traffic  the  vessel  in- 
sured was  seized  Ly  a  king's  ship,  and  afterwards  condemned  in 
the  JVest  Indies,  be  barratry  ;  or  whether,  as  contended  on  the 
part  of  the  defendant,  in  order  to  constitute  barratry,  the  act 
should  not  appear  to  have  been  done  with  a  view  of  promoting 
the  master's  benefit  to  the  prejudice  of  his  owners.     It  is  extra- 
ordinary that  this  species  of  loss,  occasioned  by  the  misconduct 
of  the  master,  selected  and  appointed  as  he  is  by  the  owners 
themselves,  and  liable  to  be  dismissed  by  them  only,  should  ever 
have  been  made  the  subject  of  insurance  :  and  it  is  the  moie  so, 
as  it  has  an  impolitic  tendency  to  enable-the  master  and  owners, 
by  a  fraudulent  and  secret  contrivance  and  understanding  be- 
tween themselves,  to  throw  the  ill  success  of  an  illegal  adven- 
ture, of  which  the  benefit,  if  successful,  would  have  belonged 
solely  to  themselves,  upon  the  under-writers.     So,  however,  it 
is,  that  this  description  of  loss  has,  from  the  earliest  times,  held 
its  place,  as  a  pubject  of  indemnity,  in  British  politics  of  in- 
surance.    The  original  meaning  of  this  term  is  to  be  collected 
from  the  Italian  language,  and  is,  according  to  Diifresne's  Glos- 
sary, verbum  Barratria,  "fraus,  dolus,  qui  Jit  in  Contractibus  et 
*'  Fenditiombus."    He  does  not  apply  it  in  any  marine  sense,  or 
with  reference  to  the  particular  relation  of  master  and  owners. 
In  that  sense,  however,  in  which  it  is  peculiarly  used,  as  applied 
to  subjects  of  British  marine  ins  urance,  in  the  earliest  reported 
case  which  we  find  on  the  subject,  it  is  considered  as  being  pre- 
cisely tantamount   to  fraud,    in  the  particular  relation  which 
subsists  between  master,  mariners,  and  owners ;   being  such  by 
which  a  loss  may  happen  to  the  subject  matter  insured.     In 
Knight  v.  Cambridge,  1  Str.  581.  where  the  breach  was  assigned 
on   a   loss   "  per  fraudem   et   uegligentiam"   of  the   master; 
and  where  it  was  objected,    in  arrest   of  judgment,    that  the 
fraud    and    negligence    of    the    master   were   not    within   the 
policy,   being  more  general  than  the  word  Barratri/ ;  Ray- 
mond 
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mondJ.  in  the  report  of  the  same  case  in  8  Mod.  231.  held         1806. 
that     "   per    fraudem    aut    negligentiani    would    not    have  • 

been  good  (a)."     So  that  the  negligence  was  considered  as  im-       Earle 
material,  and  the  fraud  as  being  the  substantial  matter  consti-   Rqwcrgft. 
tuting  the  barratry.     And  the  Court  (in  the  report  in  Strange) 
held  that  negligence  was  not  within  the  policy,  but  that  fraud 
was.     Now  as  no  limitation  is  put  upon  that  term  in  the  record 
in  Knight  v.  Cambridge,  we  must  understand  the  Court  as  hold- 
ing that  fraud  and  barratry  were  in  effect  words  of  co-extensive 
import ;  that  is,  that  barratry  included  every  species  of  fraud  in 
the  relation  of  the  master  to  his  owners,  by  which  the  subject 
matter  insured  might  be  endangered.     The  particular  manner 
in  which  the  loss  was  in  that  case  occasioned  does  not  appear  in 
any  of  the  reports  of  it  either  in  Strange,  Lord  Raymond,  or 
8  Modern.     But  a  MS.  note  of  Mr.  Ford  of  the  argument  in 
Stamma  v.  Brozcn,  in  referring  to  the  case  of  Knight  v.  Cam- 
bridge, and  describing  the  question  in  that  case  upon  the  record, 
and  stating  that  "  frauH  was  barratry,"  adds,  "  if  the  master 
sail  out  of  the  port  Kithoiit  paying  port  duties,  whereby  the  goods  are 
forfeited,  lost,  or  spoiled,  that  is  barratry  (b) :"  (and  which  pro* 
bably  was  the  question  of  fact  decided  at  the  trial,  or  upon  a 
case  in  the  Common   Pleas.)     And  from  what  is  said  of  the      f  136  ] 
facts  of  Knight  v.  Cambridge,  in  Fallejo  v.  Wheeler,  Coxrp.  153. 
both  by  counsel  and  by  Lord  Mansfield,  it  was  a  case  in  which 
the  captain,  whose  duly  it  was  to  have  paid  the  port  duties  be- 
fore the  ship  went  out  of  port,  had  not  done  so ;  and  is  there- 
fore most  probably  the  same  case  as  is   alluded  to  by  Lord 
C.  J.  Lee;  in  Stamma  v.  Broun,  2  Sir  a.  1 174.  where  he  com- 
pared the  case  then  in  question  "  to  the  case  of  a  sailing  out  of 
**  port,  without  paying  duties^  whereby  the  ship  was  subjected  to 
"  forfeiture ;  and  which  had  been,  he  says,  holden  to  be  barratry.* 

(a)  This  is  stated  in  the  margin  of  the  2d  edition  of  the  8th  vol. 
of  Mod.  Rep.  in  17C9.  Vide  the  preface  to  that  edition;  but  it  is 
not  in  the  1st  edition  of  1730,  nor  in  the  last,  tlie  5th  edition  of 
1795-  The  concli^iing  sentence  of  the  case,  as  it  stands  in  tl»e  edi- 
tion of  1730  (which  is  not  to  be  found  in  the  two  other  editions,  I 
have  referred  to)  is  as  follows.  "  And  they,  (the  whole  Court,)  all 
agreed  that  fraud  is  barratry,  though  negligence  might  not ;  So  the 
judgment  was  affirmed." 

(6)  The  same  account  of  the  case  of  Knight  v.  Cambridge  is  given 
by  the  counsel  on  both  sides  in  the  MS.  argument  of  Stamma  v. 
£iown, 

H  2  lu  a 
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1806.        In  a  MS.  tiote  of  the  case  of  Stamma  v.  Brown,  which  vra». 
P  read  to  us  by  my  Brother  Lawrence,  Lord  C.  J.  Lee  defines 

against         barratry  as  being,  "  some  breach  of  trust  in  the  captain  ex  maU- 
RowcBOfT,  ficio"     And   in   the  note  of  the  same  case  with  which   I  have 
been  furnished  from  Mr.  Ford's  MS.  Lord  C.  J.  Xeesays,  "  bar- 
"  ratry  must  be  ex  malejicio  with  intent  to  destroy,  waste,  or 
"  embezzle,   the  goods ;  (that,  it  must  be  remembered,   was  a 
"  policy  on  goods,)  and  therefore  although  this  might  be  a  de- 
"  viation,  yet  1  do  not  see  how  it  can  be  considered  as  barratry. 
"  I  make  no  question  that  there  may  be  such  a  deviation  as  will 
"  amount  to  barratry ;  as  where  the  master  deviates  to  buruy 
"  sink,  destroy,  or  throw  the  ship  into  the  enemy's  hands ;   or 
"  where  he  has  benefit  by  the  deviation;  as  if  he  himself  had 
**  insured  the  goods :  and  therefore  it  was  a  material  part  of 
"  the  case,  whether  the  master  had  any  benefit  by  this  alteration 
"of  tlie  voyage;  for  that  might  have  been  erjWewce  oi  fraud 
"  in  him,  &c.*'     Of  course  he  did  not  consider  the  benefit  of 
the  master  as  a  necessary  ingredient  in  the  constitution  of  barra- 
try in  all  cases,   but  only  as  a  pregnant  circumstance  to  prove 
the  existence  of  such  a   fraud  in  point  of  fact,  in  a  particular 
[  1S7  ]       case.     In  I^'utt  v.  Bourdieu,  1  Term  Rep.  323.  Lord  Mansfield 
defines  bairratry  nearly  in  the  same  terms,  viz.  as  partaking  of 
something  criminal,  and  as  committed  against  the  owner  by 
the  master  or  mariners.     And  Lord  TIardwicke,  in  Lewen  \, 
Suasso  (a),  had  before  defined  it  to  be  "  an  act  of  wrong  done 
by  the  master  against  the  ship  and  goods."     Ifilles  J.  in  giving 
the  judgment  of  the  court  in  Lockyer  v.  Offiey,   1  Term  Rep, 
252.  a  case  decided  just  before  that  of  Nutt  v.  Bourdieu  ;  and 
Upon  which  occasion  he  must  be  understood  as  speaking  in  con- 
formity with  the  opinion  upon  this  point  of  Mr.  Justice  Buller, 
who  was  then  present ;  and  probably  after  some  communica- 
tion on  the  subject  with  Lord  Mansfield  also,  who  happened 
then  to  be  absent ;  defines  barratry  as  including,  "  every  species 
of  fraud  or  knavery  of  the  master  of  the  ship,  by  which  the 
freighters  or  owners  (the  freighters  in  that  case  were  owners 
pro  tempore)  are  injured."     And  in  Vallejo  v.  Wheeler^  Cowp, 
155.   Aston  J.  after  stating  that  the  conduct  of  the  master  was 
clearly  barratry,  adds,  as  the  reason  which  induced  him  to  form 
that  conclusion,  "  for  he  was  actingybr  his  own  benefit,  without 
intending  any  good  to  his  owner,  and  without  his  consent  and 
(a)  PosUth,  147.  tit.  Assurance. 

privity.*' 
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privity."    Here  considering,  as  Lord  C.  J.  Lee  had  done  before        1806. 
in  Stamma  v.  Brown,  the  circumstance  of  private  benefit  accru-        — — 
ing  to  the  master  as  etidence  of  fraud  in  him  in  the  particular      ^'ARLTB 
case,  and  not  essential  tu  its  constitution  in  all  cases  whatever.  Rowcropt. 
And  he  adds   afterwards,  "  I  am  clearly  of  opinion  that  this 
change  of  the  voyage^br  an  iniquitous  purpose  was  barratry ;  which 
is  not  confined  to  the  running  away  with  the  ship,  "  but  com- 
prehends every  species  of  fraud,  knavery,  or  criminal  conduct  in  the 
master,  by  which  the  owners  or  freighters  areinjured.     He  does  not      f  138  1 
add,  "  and  by  which  the  master  is  benefitted;"  which  he  must  have 
done  if  he  had  considered  the  actual  or  intended  benefit  of  the 
master  as  essential  to  the  definition  of  barratry.    In  Robertson  v> 
Ewer,  I  Term  Hep.  127.  Buller  J.  upon  the  trial,  was  of  opi- 
nion, and  it  does  not  appear  upon  the  argument  to  have  been 
denied  by  the  Court,  that  sailing  out  of  port  without  leave,  im 
breach  of  an  embargo,  in  consequence  of  which  the  owners  af- 
terwards sustained  a  loss,  in  respect  of  seamen's  wages  and  pro- 
visions, by  the  detention  of  the  ship,  was  barratry.     The  only 
question  made  by  the  Court  was,  whether  a  loss  of  this  kind* 
were  recoverable  on  a  policy  upon  the  body  of  the  shipl     And 
although  it  was  urged  in  argument  for  the  defendant,  that  what 
was  done  by  the  master  had  been  intended  for  the  benefit  of  the 
owners,  the  Court  did  not  advert  to  it  as  a  point  at  all  material 
to  the  decision  of  the  question.     In  Moss  v.  Byrom,  6  Term 
Rep.  379.  where  a  master,  under  letters  of  marque  defective  in 
point  of  validity  for  want  of  a  certificate,   and  which  had  been 
put  on  board  by  the  ov/ners  with  a  view  to  encourage  seamen 
"to  enter,  and  without  any  intention  of  their  being  used  for  the 
purpose  of  cruizing,   had  cruized  for  and  taken  a  prize,   and 
had   afterwards   libelled    such   prize   for  condemnation  in  the 
name  of  himself  and  his  owners,    in  a  port  in  the  West  In- 
dies, and  during  his  stay  there  on  that  occasion  was  lost :  this 
was  holden  by  Lord  Kenyan  and  the  rest  of  the  Court  to  be 
barratry.     After  these  various  decisions  of  courts  of  law,  we 
are   certainly   warranted    in    pronouncing    that    a    fraudulent 
breach  of  duty  by  the  master  in  respect  to  his  owners ;  or,  in 
other  words,  a  breach  of  duty  in  respect  to  his  owners,  with 
a   criminal   intent,   or  ex   maleficio,   is   barratry.      And   with      [  139  ] 
respect  to  the  owner  of  the  ship  or  goods,  whose  interest  is 
to  be  protected  by  the  policy,   it  can  make  no  difference  in 
the  reason  of  the  thing,   whether  the  prejudice  he  suffers  be 

H  S  owing 


139  CASES  IN  MICHAELMAS  TERM 

1806.         ovping  to  an  act  of  the  master,   induced  by  motives  of  ad» 
P  vantage  to  himself,   malice  to  the  owner,   or  a   disregard  to 

a^aitist  ^^''^^  ^''*^^'*  which  it  was  the  master's  duty  to  obey,  and 
RowcROfT,  which  (or  it  would  not  be  barratry)  his  owners  relied  upon 
his  observing.  It  has  been  strongly  contended  on  the  part 
of  the  defendant  that  if  the  conduct  of  the  master,  although 
criminal  in  respect  of  the  state,  were  in  his  opinion  likely 
to  advance  his  owner's  interest,  and  intended  by  him  to  do 
so,  it  will  not  be  barratry.  But  to  this  we  cannot  assent. 
For  it  is  not  for  him  to  judge  in  cases  not  intrusted  to  his 
discretion,  or  to  suppose  that  he  is  not  breaking  the  trust  re- 
posed in  him,  but  acting  meritoriously,  when  he  endeavours 
to  advance  the  interest  of  his  owners  by  means  which  the 
law  forbids,  and  which  his  owneis  also  must  be  taken  to 
have  forbidden,  not  only  from  what  ought  to  be,  and 
therefore  mqst  be  presumed  to  have  been,  their  own  sense 
of  public  duty,  but  also  from  a  consideration  of  the  risk 
and  loss  likely  to  follow  from  the  use  of  such  means.  In 
laying  down  this  doctrine  we  feel  ourselves  supported  by 
the  several  eminent  authorities  already  referred  to.  And  in 
giving  this  opinion  we  do  not  feel  any  apprehension  that 
^  simple  deviations   will   be   turned   into   barratry,    to   the   pre- 

judice of  the  under-writers ;  for  unless  they  be  accompanied 
with   fraud  or  crime,   no    case    of  deviation   will   fall   withia 
the  true  definition  of  barratry,  as  above  laid  down. 
r  140  1  Another    argument    was    used,    which    hardly    appears    to 

^  have  been  used  seriously;  namely,  that  the  captain  in  this 
case  united  in  himself  the  two  characters  of  super-cargo  and 
captain ;  and  that  as  captain  he  must  be  considered  as 
obeying  the  directions  of  his  owners,  giving  to  himself,  the 
captain,  by  himself  in  his  character  of  super-cargo.  It  is 
sufficient  to  state  such  an  argument,  to  shew  that  it  can 
have  no  weight.  The  directions  of  the  owners  as  to  the 
conduct  of  the  voyage,  and  as  to  place?  where  the  trade 
was  to  be  carried  on,  are  to  be  looked  for  in  ttpeir  instruc- 
tions; which  coupled  with  their  duty  to  their  country,  must, 
during  every  moment  of  the  voyage,  be  considered  as  either 
expressly  or  impliedly  directing  the  captain  to  conduct  the 
ship  to  those  places  only  where  trade  might  be  carried  on 
without  violating  the  laws  of  their  country.  For  these  rea- 
sons we  are  of  opinion,  that  the  rule  nisi,  which  has  been 
obtained  in  this  case,  must  be  discharged. 
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1806. 

Doe,  on  Ihe  several  Demises  of  Nathaniel  Bates,  -Fw<%, 

and  Ann  his  Wife,  against  Clayton  and  Another.     '"'•^'*^"' 

'i 

IN  ejectment  for  lands  in  Little  Eaton,  in  ihe  county  of  Leices-  ^ne  seised  in 
ter,  tried  at  Leicester,  before  Chambre,  J.   a  verdict  was  ^^^^'  ^n'"^ 
taken  for  the  plaintiff^    subject  to  the  opinion   of  the    Court  daughter  A. 
upon  the  following  case.  v^r'.^^h? 

Thomas  JVright,  being  seised  in  fee  simple  of  the  premises  in  <rrandsons 
question  by  will  duly  executed,  dated  the  25lh  Julij  1795,  devised  ^-  ^-  ^-  ''pd 
as  follows :  "  And  as  for  my  worldly  and  temporal  estate  which  g^^  ««as  f^f 
it  has  pleased  God  to  endow  me  with,  I  dispose  thereof  in  the  "ly  worldly 
following  manner.    First,  I  give  and  bequeath  unto  Nath.  Bates,  e"tat!es"S5c.^* 
Is.  at  the  time  of  my  decease  or  when  called  for:  and  I  further  1  give  to  N. 
devise  that  the  aforsatd  N.  Bates  shall  not  come  upon  my  premises  j    ■  '^  ^i"^ 
or  hereditaments  on  a n^  account  whatsoever.    I  also  give,  devise,  heslmllnot 

and  bequeath  unto  my  grandson  Matthew  Bates  400/.  to  be  paid  <^'""«  "P*"*  "»y 

1  r^,  ,^^ir-^-  •  -ii.   premises  or 

at  the  age  of  21  years:   lOOf.  ot  it  is  now  in  security  by  bond  hereditameiUs 

from  my  wife's  nephew  J.  Clayton,  which  was  part  of  my  wife's  »«  any  account 

portion  ;  and  the  other  300/.  arising  from  the  profits  of  my  estate  TlTen'afr 

and  *  money  at  interest.    I  also  give,  devise  and  bequeath  to  my  giving  a  lega- 

daughter  Ann  20/.  per  annum,  during  the  term  of  her  natural  life,  ^^\  *'*  "'^ 

•  111/*  I  /•!  /**•  11     prmiflsoii  JjM  • 

to  be  paid  half-yearly  out  of  the  profits  of  my  estate  or  lands  /i.  he  devised 

at  Eaton"    And  then  after  some  specific  legacies  of  plate  and  ^"  '''*  daugli- 
furniture,  and  bequeathing  the  residue  of  his  household  goods,  out  of  the  pro- 

Jits  of  las  ES- 
TATE or  lands  at  Eaton"  and  then  devised  to  his  grandson,  W.  T.  B.  "  all  his  messu- 
age and  dwelling-house  situate  at  Eaton  aforesaiil,  with  all  their  hereditaments,  S:c, 
thereunto  belonging,  <!tc.  and  that  W.  T.  B.  when  21,  sliall  enter  upon  and  enjoy 
the  above-mentioned  ESTATE,  situate  at  -fia/ort  aforesaid  :  but  that  if  he  should  leave 
his  profession,  all  his  right  and  title  to  the  estate  devised  sliall  demise  and  descend  to 
his  brother  M.  B."  Held  that  in  order  to  effectuate  the  intention  of  the  devisor  to 
exclude,  at  all  events,  his  son-in-law  N.  B.  from  comin^r  upon  his  premises,  Sec.  (which 
he  would  otherwise  be  entitled  to  do  as  tenant  by  the  curtesy,  if  his  son  \V.  T.  B. 
died  before  his  mother;)  W.  T.  B.  took  a  fee.  Aided  too,  as  that  construction  was, 
by  the  introductory  words  as  to  his  worldly  estate;  by  giving  N.  B.  \s. ;  by  the  an- 
nuity for  life  to  his  daughter,  payalde  out  of  the  same  estate  :  and  from  the  direction 
for  the  estate  to  descend  and  devolve  to  M.  B.  if  his  elder  brother  W.  T.  B.  should 
leave  his  profession;  (in  which  event  M.  B.  would  only  have  taken  pur  autre  vie.) 
But  held  that  the  annuity  devised  to  his  daughter  A.  out  of  the  profits  of  the  estate, 
being  no  charge  w/wn  t/ie  devisee,  or  upon  the  estate  given  to  him,  would  not  have  passed 
the  lee  to  W.  T.  B. :  nor  would  the  word  estate,  as  here  used  in  the  devise  to  hiui ; 
being  by  reference  restricted  to  the  antecedent  words. 

H  4  with   *[  142  J 
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1 806.        with  his  books,  &c.  between  his  two  grandsons  Wright  Thomas 

and  Matliew  Bates  equallj';  he  says,  '*  And   I  do  hereby  give, 

Bates        Revise  and  bequeath  unto  my  grandson  Wright  Thomas  Bates, 
against         all  that  messuage  and  dwelling-house  situate  at  Eatt..n  aforesaid, 
f}^ A^Vi'^     with  all  houses  and  hereditaments  theretMito  belonging,  and  also, 
all  those  parcels  of  land  situate  in  the  lordship,  precincts,  and 
territories  of  Eaton  aforesaid,  now  in  my  own  and  Geo.  Blankleifs 
occupation,  and  to  continue  so  until  Michaelmas  1801.  And  my 
will  further  is,  that  my  grandson  Wright  Thomas  Bates,  when  he 
arrives  at  the  age  of  21   years,  shall  enter  upon  and  enjoy  the 
abovementioned  estate,  with  the  hereditaments  thereto  belong- 
ing, situate  at  Eaton  aforesaid.     And  my  will  further  is,  that  if 
my  grandson   Wright  Thomas  Bates  should  make  an  error  and 
run  away  from  his  profession   that  he  is  now  settled  in,  all  his 
right  and  title  and  claim  to  the  estate  of  lands  and  houses  that  I 
liave  now  devised  to  him  shall  devolve  and  descend  to  his  brother 
Mathew  Bates.     And  1   do  hereby  make  and  ordain  my  grand- 
son Wright  Thomas  Bates,  upon  his  good  behaviour,  to  be  my 
sole  executor."    The  premises  above  devised  are  the  premises  in 
question.     The  testator  died  seised  in  JSlovemher  1797,  leaving 
only  one  child  Ann,  one  of  the  lessors  of  the  plaintiff,  and  who 
had  been  married  many  years  to  Nath. Bates,  the  other  lessor  of 
the  plaintiff,  by  whom  she  had   two  children,  Wright  Thomas 
and  Mathew  Bates.     The  testator  died  possessed  of  personal 
r  143  1       assets  sufficient  to  pay  his  debts  and  the  legacy  of  400/.  bequeath- 
ed to  his  grandson  Mathew,  and  the  several  other  legacies.  Ann 
Bates  had  for  several  years  previous  to  and  at  the  time  of  the  death 
of  the  testator,  together  with  her  two  children  lived  apart  from 
her  husband  and  with  the  testator,  at  whose  expence  they  were 
maintained  and  the  children  educated.     Wright  Thomas  Bates, 
at  the  time  of  his  grandfather's  making  his  will  aud  until  his 
decease,  was  an  apprentice  to  an  apothecary,  and  complied  with 
the  terms  of  the  will  in  every  respect,  and  continued  in  his  pro- 
fession conformably  thereto.     Upon  his  attaining  the  age  of  21, 
he  entered  upon  the  estate  and  premises  so  devised  to  him,  and 
enjoyed  the  rents  and   profits  thereof  till  the  time  of  his  death 
without  issue,  in  June  1802.     And  by  his  will  duly  executed, 
,    '         dated  25(h  of  March  1 802,   W.  T.  Bates  devised  the  estate  in 
question,  together  with  his  personal  estate,  to  the  defendants,  in 
trust  to  convert  the  same  into  money,  and  after  payment  of  his 
debts  and   funeral  expcuces  to  place  the  money  out  at  interest 

and 
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and  pay  such  interest  to  the  sole  use  of  his  mother  for  the  niaiu> 
tenance  of  herself  and  her  son  Mathew  until  the  latter  should 
attain  the  age  of  21  years;  then  to  p^y  Mathew  100/.  in  ad- 
dition to  the  400/.  left  him  by  his  grandfather  ;  continuing  the 
remainder  at  interest  for  his  mother  during  her  life,  and  then  to 
pay  the  principal  to  his  brother  Mathezo.  The  question  was, 
whether  Wright  Thomas  Bates  took  a  fee  in  the  estate  in  ques- 
tion, under  the  will  of  his  grandfather  Thomas  Wright,  or  only 
an  estate  for  life  ?  If  the  latter,  the  verdict  to  stand :  if  the  for- 
mer, the  verdict  to  be  entered  for  the  defendants. 

The  case  was  argued  on  a  former  day  by  Reader  for  the  plain- 
tiff, and  Torkington  for  the  defendants  ;  but  as  the  arguments 
turned  wholly  on  the  intention  of  the  devisor,  to  be  collected 
from  the  particular  provisions  of  his  will,  and  are  adverted  to 
in  the  judgment  of  the  Court,  they  need  not  be  repeated.  After 
time  taken  for  consideration, 

Lord  Ellenborough  C.J.  delivered  judgment. — The  ques- 
tion is,  whether,  by  the  will  of  Thomas  Wright,  his  grandson 
Wright  Thomas  Bates  took  an  estate  in  fee,  or  for  life  only ; 
inasmuch  as  in  the  devise  to  him  there  are  no  words  of  limita- 
tion, without  which  a  fee  will  not  pass,  unless  there  be  other 
words  in  the  will   to  shew  the  testator's  intent  to   pass  a  fee,  or 
unless  the  devise  be  for  some  special  purpose,  which  cannot  be 
effected  without  a  larger  estate  than  an  estate  for  life  ?     The 
introductory  clause  of  the  will,  it  is  admitted,  is  not  sufficient 
of  itself  to  pass  a  fee  :  nor  will  the  annuity  given  to  the  testator's 
daughter  of  20/.  a  year,  for  her  life;  as  it  is  given  out  of  the  prO' 
jits  of  the  estate,  and  is  no  charge  on  the  devisee,  or  on  the  estate 
given  to  him.     And  though  the  word  estate  be  used  (which  in 
most  cases  will  carry  the  whole  interest  which  a  testator  has,) 
yet,  as  it  is  in  this  case  by  its  reference  restricted  to  the  ante- 
cedent words  of  devise,  it  cannot  pass  a  fee,  as  those  antecedent 
words  will  not  do  so.     It  is  then  to  be  seen  whether  in  order  to 
effectuate  the  views  of  the  testator,  as  collected  from  his  will,  it 
be  necessary  to  give  such  estate.     The  objects  which  he  had  in 
view,  seem  to  have  been,  first,  the  exclusion  of  his  son-in-law  from 
any  advantage  from  his  estate,  of  which  he  would  have  been  te- 
nant by  the  curtesy  if  it  had  been  permitted  to  descend  to  his  daugh- 
ter: and,  secondly,  to  prevent  his  grandson  Wright  Thomas  Bates 
from  deserting  the  business  in  which  he  was  engaged,  and  which 
he  might  be  induced  to  leave,  if  an  unqualified  right  in  the  tes- 
tator'* 
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tator's  estates  were  given  him.  These  appear  to  have  been  the 
testator's  objects,  from  the  legacy  of  one  shilling  given  to  his 
daughter's  Iiusband ;  from  the  testator's  desire  that  the  husband 
should  not  come  upon  his  premises  or  hereditamtiits  on  any  ac- 
count whatever  ;  from  his  giving  his  daughter  an  annuity  of  20/. 
a-year  during  the  time  of  her  natural  life,  payable  out  of  the 
profits  of  his  lands  or  estate  at  Eaton ;  and  from  his  direction 
that  if  his  grandson  IVright  Thomas  Bates  should  make  an  error, 
and  run  away  from  his  profession,  his  right,  title,  and  claim  to 
the  estate  of  lands  and  houses  devised  to  him  should  descend  and 
devolve  to  his  brother  Mathevo  Bates.  Let  us  then  see  if  for 
these  purposes  it  be  necessary  that  the  grandson  Wright  Thomas 
Bates  should  take  a  fee.  And  to  induce  him  to  continue  in  his 
profession,  it  does  not  seem  necessary  that  he  should :  for  the  loss 
of  the  estate  for  his  life,  and  the  depriving  him  during  that  period 
of  the  advantages  of  it,  (the  enjoyment  of  which  might  lead  him 
to  think  the  pursuit  of  his  profession  to  be  no  longer  an  object,) 
might  very  effectually  answer  that  purpose  of  the  testator,  who 
might  not  mean  that  Wright  Thomas  Bates's  children  should 
have  no  advantage  from  his,  the  testator's  estates,  in  case  their 
grandmother,  the  testator's  daughter,  should  let  it  descend  to 
them ;  although  their  father  might  make  an  error,  and  run  away 
from  his  profession.  The  removing  of  that,  which  in  the  appre- 
hension of  the  testator  might  operate  as  an  inducement  to  him  to 
quit  his  profession,  during  the  whole  time  it  was  capable  of  being 
exercised,  and  the  leaving  him  under  the  same  necessity  to  carry 
it  on  as  was  the  occasion  originally  of  his  being  placed  in  it,  might 
very  reasonably  be  thought  by  the  testator  a  sufficiently  power- 
ful security  for  his  grandson's  continuing  in  it ;  although  in  the 
event  of  his  surviving  his  mother  the  reversion  in  fee  might  come 
to  him.  So  that  it  does  not  seem  necessary,  for  the  purpose  of 
accomplishing  the  latter  object  of  the  testator  to  give  to  Wright 
Thomas  Bates  more  than  an  estate  for  life,  determinable  on  his 
running  away  from  his  profession  ;  with  a  limitation  to  Mathew 
BateSf  in  that  event,  of  an  estate  for  the  life  of  his  brother.  And 
this  is  the  natural  construction  of  the  devise  to  Mathew  Bates, 
which  furnishes  no  inference  that  the  estate  before  given  was 
meant  to  be  more  than  an  estate  for  life  :  for  it  refers  to  what 
was  before  given  to  his  brother :  and  the  testator  does  not  seem 
to  have  had  any  particular  reason  for  limiting  his,  Wright  Tho- 
mas Bates's  estate  to  Mathew  Bates,  except  for  the  purpose  of 

obliging 
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©bilging  his  eldest  grandson  to  continue  in  his  profession.  But, 
with  respect  to  the  other  object  of  the  testator,  viz.  that  of  ex- 
cluding his  son-in-law  from  any  advantage  from  his  estates,  it 
does  not  appear  to  us  that  this  object  can  be  sufficiently  answered, 
unless  the  grandson  Wright  Thomas  Bates  took  an  estate  in  fee ; 
inasmuch  as  in  the  event  which  has  happened,  namely,  of  Wright 
Thomas  Bates's  dying  in  the  lifetime  of  his  mother,  (and  that  was 
an  event  not  so  unlikely,  as  not  to  have  been  probably  contem- 
plated by  the  testator,)  the  lessor  of  the  plaintiff,  Nathaniel 
Bates,  wDuld,  as  he  now  insists,  be  entitled  to  the  lands  devised 
as  tenant  by  the  curtesy,  if  his  sou  Wright  Thomas  Bales  look 
only  an  estate  for  life.  The  testator  appears  to  have  considered 
his  will  as  giving  to  his  devisee  a  power  of  preventing  his  son- 
in-law  from  coming  upon  his  estates  ;  for  he  desires  that  he 
shall  not  come  upon  his  premises  and  hereditaments  on  any 
account  whatsoever;  which  request  could  only  operate  by  being 
addressed  to  some  person,  who  might  have  the  power  of  prevent- 
ing him  from  coming  upon  those  premises  and  hereditaments, 
and  could  only  operate  for  so  long  time  as  such  person  had  (hat 
power.  And  therefore  if  the  devisee,  Wright  Thomas  Bates,  took 
but  an  estate  for  life,  on  his  death  this  object  of  the  testator 
would  be  no  longer  attainable;  and  he,  whom  the  testator  desired 
might  not  come  upon  his  premises  on  any  account  whatsoever, 
would  by  law  be  entitled  to  a  freehold  in  them,  and  to  enter  and 
take  possession  of  them.  This  the  devisor  could  never  mean  ; 
for  there  is  no  reason  to  think  it  was  his  wish  to  prevent  his 
commg  on  the  estate  during  the  life  only  of  the  grandson  ;  but 
that  he  should  not  at  any  time  during  his  ozcn  life  come  upon  it; 
and  therefore,  to  give  effect  to  that  devise,  the  devisee  must  have 
been  intended  to  take  an  estate  commensurate  with  that  desire ; 
and  as  an  estate  for  life  would  not  be  adequate  to  such  purpose, 
it  follows  that  the  devisee  must  have  been  intended  to  take  a  fee. 
This  construction  may  be  considered  as  in  a  degree  aided  by 
the  introductory  words  of  the  will  respecting  his  worldly  and 
temporal  estate,  8cc.  which  are  allowed  to  have  some  weight 
in  cases  where  the  intent  of  the  testator  is  doubtful,  and  where 
there  are  other  words  in  the  will  to  carry  his  intent  into  effect ; 
and  also  by  the  devise  to  his  daughter,  who  was  his  heir  at  law, 
of  an  annuity  for  her  life  out  of  tlie  profits  of  his  estates.  For 
it  is  highly  iaiprobable,  when  he  made  a  partial  provision  for 
|icr  life  out  of  his  estates,  that  he  should  mean  that  she  should 

take 
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1806.        take  the  whole  of  them  upon  the  death  of  his  eldest  grandson  ; 

an  event  which  cannot  well  be  understood  to  have  put  an  end 

Bates       to  the  reasons  or  motives  which  induced  such  particular  dispo- 

against        sition  of  his  property  :  and  we  have  no  reason  to  think  that  the 

^nd  A^^t?^    devisor  meant  to  have  dealt  more  favourably  *  by  his  son-in-law 

•f  148  1  '  Ju  the  event  of   his    grandson's    death,    than  he  expressly  did 

when  his  grandson  was  living.     For  these  reasons  we  are  of 

opinion,  that  the  grandson  Wright  Thomas  Bates  took  an  estate 

in  fee,  and  that  the  postea  must  be  delivered  to  the  defendant. 

Postea  to  the  Defendant. 
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Sir  Oswald  Mosley,  Bart,  an  Infant,  against  W.       |^' 
Massey,  Sir  J.  P.  Mosley,  Bart,  and  Others,  In- 
fants,  &c. 

THE  Lord  Chancellor  sent  the  following  case  for  the  opinion  A.  having  an 
of  this  Court.  estate  ill  the 

county  of 
In  the  year  l758  John  Hope  Esq.  died  seised  in  fee  of  free-  Monmouth,  of 

hold  estates  in  the  counties  of  Monmouth,  Radnor^  and  Northum-  which  he  was 

berland,  which  on  his  death  descended  to  his  three  coheirs  at  po««e£<t6n,and 

law,  who  were  Mary  Jones  widow,  Thomas  Tonman  Esq.,  and   another 

Hannah  Jones,  wife  of  Thomas  Jones  Esq.     By  indentures  of  county  of 

lease  and  release  dated  the  5th  and  6th  of  January  1762,  being   Tiadnor,  of 

a  settlement  made  previously  to  the  marriage  of  T.  Tonman  with   aisoVeised^in 

Dorolhi/  Roberts ;  after  reciting  that  T.  Tonman,  as  nephew  and   fee,  subject 

one  of  the  heirs  at  law  of  John  Hope,  was  seised  in  fee  of  one   [9  *"^  "^?^  ^^ 
,..,,,.,  -  .         ^  1      ,       o        1  ,       his  marriage 

undivided   third   part  oi  certain  manors,   lands,   occ.   late   the   settlement  * 

estate  of  John  Hope,  in  the  several  counties  of  Northumberland,  (hy  which  he 

Monmouth,  and  Radnor;  and  that  it  was  agreed  that  a  division  ^^  convey  to 

of  all  the  real  estates  of  John  Hope  *  should  be  made,  and  that  the  use  of 

after  such  division  the  third  part  allotted  to  T.  tonman  should  }lj"^^i'fe^fo^ 

be  conveyed  to  trustees  for  the  uses  after  mentioned  ;  it  was  co-  life,  remain- 

venanted  and  agreed  that  T,  Tonman  should  settle  his  allotment   "^rto  his  first 
°  and  otlier, 

....  S01S  hi  tail;) 

which  left  him  in  equity  a  disposing  power  over  the  reversion  only  ;  both  which 
estates  had  formerly  belonged  to  an  uncle,  and  came  to  him,  the  one  by  descent,  the 
other  by  purchase  fiom  another  co-heir  of  his  uncle-,  by  his  will,  misreciting  the 
estate  of  which  he  was  seised  in  fee  in  possession  to  be  in  the  county  of  Radnor  in- 
stead of  Monmonlh;  and  misreciting  his  disposable  reversion  to  be  in  the  county  of 
Monmouth  instead  of  Radnor,  devised  his  estate  so  misdescribed  to  be  in  R.  which  was 
in  truth  the  reversionary  estate,  to  his  wife  for  life;  remainder  to  his  only  son  for 
life  ;  remainder  to  his  sons  and  daughters  in  tail,  in  strict  settieinent;  remainder  to  his 
own  daughter,  &c. ;  and  devised  the  reversion  only  of  his  estate  so  misdescribed  to 
be  inM.  of  which,  in  truth,  he  was  seised  in  fee  absolute,  -after  the  deaths  of  his  wife 
and  only  son  without  issue,  to  his  daughter,  &c.:  yet  held,  that  enough  appeared  on 
the  face  of  the  will,  which  also  described  these  estates  as  foi-merhj  beloneinir  to  his 
uncle,  to  shew  that  the  devisor's  intent  was  to  pass  the  present  interests  ol  his  estate 
in  fee  absolute,  which  was  in  the  county  of  M.  and  the  reversion  of  his  sol  tied 
estate  in  the  county  of  R.  although  he  had  respectively  misdescribed  their  lot  al 
situations.  •  [  150  ] 

of 


150  .  CASES  IN  MICHAELMAS  TERM 

1806.        of  the  said  manors  and  lauds,  Sec.  to  the  use  of  himself  for  life; 

remainder  to  trustees  for  preserving  contingent  remainders,  &c.; 

agaimt        remainder  to  the  use  of  Dorothy  his  intended  wife  for  life,   for 

Massey.  her  jointure  and  in  satisfaction  of  dower ^  remainder  to  the  use 
of  the  first  and  other  sons  of  the  marriage  successively  in  tail ; 
remainder  to  the  use  of  himself,  T.  Tonman,  in  fee.  By  inden- 
tures of  lease  and  release  of  the  20th  and  21st  of  April  1762, 
between  T.  Tonman,  Mary  Jones,  Hannah  Jones,  and  Thomas 
Jones  her  husband,  a  partition  of  John  Hope's  estates  was  made ; 
and  thereby  the  whole  of  those  estates  in  the  county  of  Mon- 
mouth was  allotted  and  conveyed  in  severalty  to  Hannah  Jones 
and  her  heirs,  for  her  third ;  certain  parts  of  his  Radnorshire 
estates  were  allotted  and  conveyed  in  severalty  to  Mary  Jonei 
and  her  heirs,  for  her  third  ;  and  other  parts  of  the  Radnorshire 
estates  were  allotted  and  conveyed  in  severally  to  T.  Tonman  and 
his  heirs,  for  his  third  ;  of  which  latter  T.  Tonman  thereby  be- 
came seised  in  fee,  subject  however  to  the  (rusts  of  the  said 
settlement.  In  the  year  1763  T.  Tonman,  in  consideration  of 
2300/.,  purchased  of  T.  Jones  and  Hannah  his  wife  the  Mon- 
mouthshire estates  allotted  to  the  latter  for  her  third ;  and  the 
same  were  by  indentures  of  lease  and  release  of  the  14ih  and  15th 
of  January  1763  conveyed  to  T.  Tonman  in  fee.  T.  Tonman 
had  issue  by  Dorothy  his  wife  a  son  John,  since  deceased,  and  a 
daughter  Elizabeth.  T.  Tonman  made  his  will,  dated  the  30th 
of  January    l787,   duly  executed,   in   the   following   words: 

[  151  J  «  Whereas  I  am  seised  in  fee  of  a  messuage  or  dwelling-house, 
"  and  several  lands  and  hereditaments  in  the  parish  of  Llanvi' 
"  hangell  Nant  Mellon,  in  the  county  of  Radnor,  and  of  a  moiety 
"  of  a  messuage  or  dwelling-house,  with  several  lands,  heredi- 
**  tameuts,  and  appurtenances  thereunto  belonging,  in  the  parish 
"  of  Old  Radnor  in  the  said  county  of  Radnor ;  ajid  I  am  also 
"  seised  of  the  reversion  in  fee,  expectant  on  the  death  of  my  wife 
"  Dorothy,  and  on  the  death  of  my  son  John  without  issue,  of  di- 
"  vers  messuages,  lands,  and  hereditaments,  with  their  appurte- 
"  nances,  in  the  several  counties  of  Monmouth  and  Northumber' 
**  land,  which  were  part  of  the  estate  of  my  late  uncle  John  Hope 
"  deceased:  Now  1  do  give  and  devise  all  my  said  estate  in  the  said 
"  coMw^yo/'JiaJwor,  with  their  and  every  of  their  appurten-ints,  unto 
"  my  wife  Dorothy  for  her  natural  life;  remainder  unto  my  son 
"  John  for  his  natural  life,    without  impeachment  ol   waste  i 

"  remainder 
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"  remainder  to  trustees  and  their  heirs  during  the  natural  life  of        1806. 

"  my  son  John,  upon  trust  to  preserve  contingent  uses,  &c. ;         

"  and  from  and  immediately  after  the  decease  of  my  said  son     Mosley 
"  John"  (then  he  limits  the  same  to  the  use  of  the  first  and     Massey. 
other  sons  of  his  son  John  to  be  begotten  successively  in  tail ; 
and  in  default  of  such  issue  to  the  use  of  the  daughters  of  his 
son  John  share  and  share  alike,  as  tenants  in  common  in  tail, 
with  cross  remainders.)     "  And  as  for  and  concerning  the  re- 
"  version,  remainder,  and  inheritance  as  well  of  my  said  estates  in 
"  the  said  county  of  Radnor,  with  the  appurtenances,  from  and 
*'  immediately  after  the  determination  of  the  said  several  and 
"  respective  uses  and  estates  thereof  herein-before  limited,  and 
"  as  the  same  shall  respectively  end  and  determine,  as  also  of  the      [  152  ] 
*'  said  messuages,  lands  and  hereditamentsin  tlie  said  several  counties 
"  of  Monmouth  and  Northumberland,  with  their  appurtenances, 
*'  from  and  after  the  death  of  my  said  wife,  and  of  my  said  son 
*'  John  without  issue,  I  do  give  and  devise  the  same  unto  and  to 
"  the  use  of  my  daughter  Elizabeth  for  her  natural  life,  without 
"  impeachment    of  waste;   remainder  to  llie  use  of   the  said 
*'  (trustees)  and  their  heirs  to  preserve  the  contingent  uses,  &c." 
(And  then  after  her  death  he  limits  the  same  in  strict  settlement 
to  the   use  of  her  first  and  other  sons  successively  in  tail  ;    re- 
mainder to  the  use  of  her  daughters  as  tenants  in  common  in 
tail,   with    cross   remainders   between   them ;)   with  divers  re- 
mainders over.     The  testator  T.  Touman  died  without  revoking 
or    altering    his    will,   leaving  his  wife  Dorothy  and  his  two 
children  John  and  Elizabeth  him  surviving.   The  testator  T.  Tow 
man  was  in  point  of  law  seised  in  fee  of  the  estates  in  the  county  of 
Radnor,  of  which  his  will  states  him  to  be  seised  in  fee:  but 
those  estates  were  bound  in  equity  by  his  niarriage  settlement 
before    mentioned,  under  which  he  was  at  the  time  of  making 
his    will  and  at  the  time  of  his  death  entitled  to  the  equitable 
re  version  in  fee  thereof,  subject  to  the  prior  trusts  of  his  mar- 
riage settlement  of  the  5th  and  6ih  of  January  1/62:  and  the 
testator  had  not  at  the  time  of  making  his  will  and  at  his  death 
any  other  estate  in  the  county  of  Radnor,    'i'lie  testator  in  point 
of  fact  uas  not  seised  of  the  reversion  in  fee  of  the  estates  in  the 
county  of  Monmouth,  of  which  his  will  s-tates  him  to  be  so  seised; 
but  he   was  at   the  time  of  making  his  will  and  at  his  death 
seised  in  fee  in  posseaion  of  the  eslulcb  in  the  county  of  Mon- 
mouth,- 


153  CASES  IN  MICHAELMAS  TERM 

1806.  mouth,  which  had  been  allotted  to  Hannah  Jones  for  her  ihirtl 
upon  the  abovenientioned  partition;  and  which  estates  were 
agiiitut  purchased  by  the  testator  and  conveyed  to  him  by  the  said  deeds 
Massey.  of  the  14th  and  16th  of  January  1763.  And  the  testator  had 
not  at  the  time  of  making  his  will  and  at  his  death  any  other 
estate  in  the  county  of  Monmouth.  The  questions  for  the  opinion 
of  the  Court  are, 

First,  Whether  John  Tonman  the  son,  by  virtue  of  the  will 
o{  Thomas  Tonman,  took  any  and  what  interest  in  the  real  estate 
in  the  county  of  Monmouth,  of  which  T.  Tonman  was  so  seised 
at  the  time  of  making  his  said  will. 

Second,  Whether  Elizabeth  Tonman  the  daughter  took  any 
and  what  interest  by  virtue  of  the  said  will,  in  the  Monmouth- 
ihire  estate. 

Third,  Whether  John  Tonman  took  any  and  what  interest 
in  the  Radnorshire  estate. 

Fourth,  Whether  Elizabeth  Tonman  took  any  and  what  in- 
•terest  in  the  Radnorshire  estate; 

Wetherell  for  the  plaintiff.  The  devisor  was  seised  in  fee  in 
possession  of  the  Monmouthshire  estate  which  he  had  purchased 
o(  Jones;  and  he  had  a  disposing  power  over  the  reversion  only 
of  the  Radnorshire  estate;  that  estate  being  bound  in  equity  by 
the  uses  of  his  marriage  settlement.  But  in  the  recital  of  his 
,  MTJll  he  has  reversed  the  local  description  of  the  two  estates ; 

roisdescribing  the  estate  of  which  he  was  seised  in  fee  in  pos- 
session, as  being  in  the  county  of  Radnor  instead  of  Monmouth ; 
and  vice  versit  misdescribing  the  reversionary  estate  which  he 
had  to  dispose  of,  as  lying  in  the  county  oi  Monmouth  instead  of 
[  154  3  Radnor  (for  in  fact  he  had  no  estate  in  Northumberland),  If 
this  mistake  can  be  corrected,  all  the  devises  severally  made  of 
each  estate  will  take  place  of  course ;  which  otherwise  are  for 
the  most  part  incongruous  and  inapplicable.  First,  the  mistake 
is  judicially  apparent  upon  the  face  of  the  will ;  and  by  com- 
paring the  recital  with  the  disposing  clauses,  and  then  with 
the  several  estates  which  he  had  to  dispose  of,  it  is  plain  that 
when  the  devisor  recites  that  he  was  seised  in  fee  (by  which 
must  be  understood  in  possession)  of  one  estate, he  meant  his  estate 
in  Monmouthshire,  in  which  he  was  seised  of  the  absolute  fee ; 
and  not  that  in  Radnorshire,  in  which  he  had  only  a  reversion 
disposeable:   and    when   he  recites  himself  to   be  seised   of 

the 
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the  reversion  in  fee,  expectant,  &c.  (which  was  the  exact  de-         IHOti. 

8cription  of  his  settled  estate)  of  another  estate,  he  iqust  have 

intended  that  in  the  county  of  Radnor,  and  not  that  of  Alonmouth,  Mos'.py 
where  he  had  no  such  reversion.  Unless  therefore  this  verbal  M*  sstv. 
mistake  can  be  rectified  by  the  apparent  intent  of  the  devisor, 
the  will  must  fall  to  the  ground ;  for  being  seised  only  of  the 
reversion  of  the  Radnorshire  estate  in  equity,  he  could  not  de- 
vise it  to  present  uses.  Nor  on  the  other  hand  is  it  reasonable 
to  suppose  that  he  should  only  dispose  of  the  reversion  of  the 
Monmouthshire  estate,  (of  which  he  was  seised  in  fee  in  pos- 
session,) after  the  deaths  of  his  wife  and  son  without  issue,  to 
whom  he  had  not  before  given  any  interest  in  that  estate.  The 
mistake  is  further  shewn  by  the  description  which  he  adds  to  tiie 
reversionary  interest  in  the  lands  which  he  meant  to  devise, 
namely,  **  which  were  part  of  the  estate  ofmif  late  uncleJohnHopet 
**  deceased;"  which  description  immediately  applied  to  the  estate 
m  Radnorshire,  which  he  bad  by  descent  from  his  uncle;  the  r  135 
other  estate,  though  once  part  of  his  uncle's  property,  coming 
iimmediately  to  him  by  purchase ;  though  he  has  reversed  the 
local  description  of  the  two  estates.  Secondly,  assuming  that  it 
appears  judicially  to  the  Court,  that  the  local  description  of  tli« 
two  estates  is  a  mere  mistake,  the  Court  may  correct  it  by  con- 
struing the  will  according  to  the  real  intention  apparent  of  the 
devisor.  As  where  one  having  only  a  reversionary  estate  in  the 
city  of  Worcester  devised  all  his  estate  in  possession  in  that  city; 
yet  the  reversion  was  holdeu  to  pass.  Heuster  v.  Corbett, 
34  H.  6.  p.  16.  recognized  in  Howe  v.  Connye  (a).  So  a  devise 
of  a  manor  has  passed  ^  fee-farm-rent  {b) ;  because  the  devisor, 
having  nothing  else  in  the  manor,  could  mean  nothing  eUc, 
and  the  will  would  otherwise  be  void.  So  Plowd.  624.  and 
Bro.  Devise,  pi.  48.  where  one,  after  the  stat.  27  //•  8.,  deviiitd 
that  his  executors  should  be  seised  to  the  use  of  A.  and  his 
assigns  in  fee,  whereas  there  were  then  no  feoffees  to  uses  ,*  yet 
the  estate  passed  ratione  intentionis.  And  in  Plowd.  52*2.  it  is 
•aid,  that  where  the  intent  of  the  testator  is  evident  by  the 

(a)  1  Leon.  180. 

(6)  Inehly  v.  Rdkitiun,  3  Leon.  165.  refers  to  FitM,  tit.  Ftoffment$ 
and  Faxti,  pi.  13. 

VoL.VlIl.  I  xrords, 
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1806.        words,  it  is  the  office  of  the  Court  so  to  marshal  andconttrue 

•         the  words  that  the  intent  may  take  place,  and  the  thing  be 

aetrinst        effected  and  not  destroyed,  if  any  sense  at  all  can  be  made 

Massey.  of  them  by  law.  Again,  a  devise  of  all  the  devisor's  free  land 
in  H.  was  adjudged  (a)  to  pass  tithes;  he  having  nothing  else 
there.     Rolle  said,  that  the  intent  should  prevail  if  it  could  be 

[  ^56  ]  found  out ;  though  it  could  not  be  collected  ex  vi  termini ;  for 
that  otherwise  the  will  would  be  void.  And  for  the  same 
reason  a  devise  (6)  of  freehold  passed  leasehold  lands,  where 
there  were  none  other.  Jn  Mirrill  v.  Nichols  (c)  one  having  a 
moiety  in  Essex,  and  the  other  moiety  in  Kent,  by  several  pur- 
chases from  the  same  person,  devised  "as  to  my  moieties,  I  de- 
vise all  my  moieties  in  Kent  to  A.  B. ;"  saying  nothing  of  his 
moiety  in  Essex:  yet  this  was  holden  to  pass  both.  And  in 
Owens  V.  Bean  (d)  a  devise  of  a  charity  to  the  poor  of  the  pa- 
rish of  Langenew  in  the  county  of  Montgomery  was  sustained ; 
though  the  parish  of  that  name  (in  which  the  testator  and  his 
parents  had  lived  and  died)  was  in  the  county  of  Denbigh. 
There  is  another  class  of  cases  (e)  where  devises  have  been 
holden  good,  though  the  christian  names  of  the  devisees  were 
mistaken,  if  the  persons  were  ascertainable  by  other  circum- 
stances. And  he  also  referred  to  Vinnius*  Commentary  on  Jus- 
tinian,AbQ  (f).  ISow  here  the  correction  to  be  made  is  merely 
by  transposing  fhe  words  of  local  description,  Monmouth  and 
Radnor,  or  by  rejecting  them  altogether,  and  not  by  substitut- 
ing new  words  of  description  ;  the  estates  intended  to  be  passed 
being  sufficiently  identified  by  the  mention  of  them  as  formerly 
part  of  his  uncle  Hope's  estate. 

No^a»  contra.  The  devisor  was  tenant  in  fee  of  the  Radnor' 
«Airc  estate,  which  he  had  by  descent  from  bis  uncle  Hope; 
though  bound  in  equity  by  the  uses  of  his  marriage  settlement ; 
and  he  was  also  seised  in  fee  of  his  estate  in  Monmouthshire  un- 
fettered, which  he  had  obtained  by  purchase  from  another  co- 
heir of  his  unele:  and  as  both  the  estates  had  belonged  to  his  uncle, 
there  is  nothing  in  this  description  to  distinguish  them.     How- 

(a)  Smndert  v.  Rich.  Sty.  261,  279.  1  Roh  Ahr.  614.  pi.  4. 

(ft)  Day  V.  Trig,  by  Tracy  J.    1  Pr.  Wms.  287. 

(c)  2  Bulstr.  176.  (d)  Finch's  R.  396. 

(e)  Pitcairn  v.  Brace,  Finch's  Rep.  403.  2  Eq.  Cas.  Air.  4J5,  pi.  6. 
and  River's  case,  1  Atk.  410. 

(f)  Vi.  Just.  Inst.  lib.  2.  tit.  20.  s.  29,  30,  31. 

ever 


[  167  ] 
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e?er  probable  therefore  it  may  be  that  a  mistake  has  happened  1806. 

ia  describing  the  diflferent  estates,  the  Court  can  have  no  legal 

certainty  of  it,  and  therefore    cannot  correct  it,  either  by  trans>      Moslky 

11-11  -.1  .  .  agattut 

posing  or  rejecting  words  which  have  a  sensible  meaning  on  the      Massey. 

face  of  the  will  in  the  place  where  they  are  used.     First,  then, 
supposing  no  transposition  of  the  words  of  description  can  be 
made,  John  Tonman  the  son  would  take  an  estate  tail  by  impli- 
cation in  the  Monmouthshire  estate ;  the  same  being  limited  to 
the  devisor's  daughter  Elizabeth,    after  the  death  of  his  son 
John  without  issue  ;  and  he  being  the  heir  at  law  of  the  testator, 
and  his  common  law  estate  abridged  by  the  will.    On  this  point 
he  referred  to  Walter  v.  Drew  (a),  Moore  v.  Parker  (6),  Lady 
Lanesborough  v.  Fox  (c),  and  Jones  v.  Morgan  (d).  In  that  view 
the  devise  to  Elizabeth,  and  all  the  other  devises  of  that  estate, 
will  follow.     But  though  the  son   John  took  no  estate  in  the 
Monmouthshire  property  by  the  will :  yet  this  cannot  be  consi- 
dered  as  an  executory  devise  to  Elizabeth  after  an  indefinite 
failure  of  issue  of  John,  and  therefore  too  remote;  because      [   158  1 
Elizabeth  herself  having  only  a  life  estate,  the  devise  to  her  on 
failure  of  John*»  issue   must  necessarily  be  confined   to  such 
failure  in  her  life-time :  according  to  Oakes  v.   Chaffont  (e): 
and  Doe  v.  Lyde  (f).     Then,  with  respect  to  the  Radnorshire 
propert)',  John  Tonman  took  an  estate  tail  under  the  settlement ; 
but,  under  the  will,  only  an  estate  for  life,  with  remainder  to 
his  sons  in  tail,  &c.   remainder  to  Elizabeth  for  life,  &c. ;  and 
all  the  intermediate  estates  having  failed,    Elizabeth's  estate 
would  now  vest  in  possession.     In  point  of  law  the  testator  was 
seised  iu  fee  of  the  Radnorshire  estate,  though  bound  in  equity 
by  the  uses  of  his  marriage-settlement:  and  the  legal  estate 
will  therefore  pass.     And  whether  he  were  mistaken,  in  fact, 
in  substituting  Monmouth  for  Radnor,  and  vice  vers^ ;  or  whe- 
ther he  were  mistaken  in  law  in  supposing  he  could  deal  with 
that  estate,  as  if  not  fettered  by  the  settlement  in  equity;  the 

{•)  Com.  Rep.  37  2. 

(,b)  1  Lord  Raym.  37. 4  Mod.  3l6".  and  Skin.  558. 

(c)  Cat.  Temp.  Talb.  262. 

{d)\Bro.  Ch.  Cat.  206.  and  Feame's  Ex.  Dev.  4th  edit-  126  and  all 
the  other  cases  are  collected  in  the  latter  book,  1 16  to  126,  and  19?^ 
and  vide  Roed.  Comity  v.  Vernon^  5  East,  51. 

(e)  Pollex.  38. 

(f)  1  Term.  Rep.  593. 

1  2  Court 
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1S06.        Court   have  no  means  of  discovering.      But  though   the   will 
'  should  be  wholly  void  in  consequence  of  the  mistake,  they  can- 

„fraiH.tt        "°*  amend  it  by  substituting  the  one  word  for  the  other  through- 
^JAi>sBY.     out  the  will.     As  it  stands,  one  part  of  the  description,  the 
county,  applies  properly  to  neither  of  the  estates;  the  other, 
that  of  having  belonged  to  his  uncle  Hope,  applies  equally  to 
both;  and  therefore  affords  no  criterion  for  distinguishing  be- 
tween them.      The   x^hole   argument   turns   on   two   of  Lord, 
Bacon's  tnaxims  (a),  Ambiguitas  verborum   latens  verificatione 
facti  suppletur,  nam  quod  ex  facto  oritur  ambiguum    verifica- 
[    15y  ]       tione  facti  tollitur.     And  Praesentia  corporis  tollit  errorem  no- 
minis,  et  Veritas   nominis  tollit  errorem   demonstrationis  ;    the 
doctrine  of  which  is  illustrated  by  Lord  Kenyan,  in  Thomas  v. 
Thomas  (b).     All  the  older  cases  cited  for   the  plaintiff  go  on 
this,  thar  inapt  words   of  description  may  be  rejected,   if  the 
remaining  words  be  sufficient  to  describe  the  estate  meant  to  be 
devised.   But  the  words  now  desired  to  be  expunged  are  sensible 
and  material  as  they  stand  on  the  face  of  the  will,  and  there  is 
property  on  which  they  can  attach  :  the  only  doubt  is  raised  by 
evidence  dehors  the  wiU :  but  the   rule  now  established   is  that 
ambiguitas  latens  may  be  explained  by  extrinsic  evidence;  but 
not  ambiguitas  patens.     As  where  there  are  two  persons  of  the 
same  name  as  that  mentioned   in    the  will,  evidence  may   be 
given  to  shew  which  the  testator  meant:  or  where  the  devise  is 
to  one  by  a  wrong  name,  it  may  be  shewn  that  the  testator  was 
in  the  habit  of  calling  the  devisee  by  such  wrong  name  (c).     So 
*  .       a  false  description  may  be  rejected,  where  there  is  a  further  tru< 
description  by  which  the  identity  of  the  person  (d)   or  proper- 
ly (e)  meant  is  proved.     But  here  if  the  county   be   rejected, 
there  is  no  other  description  left  than  what  is  common  to  both 
estates.     In  other  cases,  such  as  that  cited  frono-tlie  year  book, 
the  question   was,  whether    the  description    used,   though   not 
strictly  proper,  were  not  large  enough  to  carry  the  thing  devised. 
And  though  it  may  be  doubted  whether  some  of  these  decisions 
would  have  been  made  in  later  times  ;  yet  they  professed  at  least 

(a)  P.  99.  &  102. 
(6)  2  Term  Rep.  676. 

(c)  Beaumont  v.  Fell,  6.  Pr.  Wms.  140. 

(d)  Piteairn  v.    Brase,   Finch,    Hep,   403.    and   Doivset   v.   Sueet. 
Amb.  175. 

(e)  Owens  v.  Bean,  Fin^li,  Rep.  3y6. 

to 


[   160  ] 
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to  be  a  construction  of  the  words  used ;  and  not  to  proceed         1806. 

upon  an  undefined  power  of  transposing  and  rejecting  sensible  ■ 

words.     Distinct  sentences  indeed  have  sometimes  been  trans-         °*^!L^ 

ugatnst 

posed,  in  order  to  shew  the  testator's  meaning  more  clearly;     Masssy. 
but  there  is  no  instance  of  words  being  taken  from  one  sentence 
and  put  in  another. 

Wetherell  in  reply.  As  to  the  Radnorshire  estate,  it  is  not  a 
sufficient  answer  to  say  that  the  will,  as  it  now  stands,  will  be 
effectual  to  pass  the  legal  estate,  it  being  apparent  that  the  de- 
visor meant  to  pass  the  beneficial  interest :  and  devises  for  life 
to  the  wife  and  son  could  not  operate  ;  because  they  would  take 
under  the  settlement,  and  not  under  the  will ;  the  one  a  life 
estate,  the  other  in  tail.  Neither  could  the  devises  to  trustees 
and  the  sons  of  John  take  effect.  And  as  there  would  be  no 
such  precedent  estates  as  those  devised  by  the  will,  there  would 
be  nothing  to  support  the  devise  of  the  reversion  to  Elizabeth. 
As  to  the  Monmouthshire  property,  he  contended  that  the  son 
could  not  take  an  estate  tail  by  implication,  under  the  words 
giving  over  the  estate  on  failure  of  his  issue :  and  that  the  cases 
cited  did  not  support  that  position.  Oakes  v.  Chalfont,  anU  Doe 
▼.  Lyde,  turned  upon  immediate  gifts  for  life  of  chattels,  upon 
failure  of  issue  of  others,  and  not  upon  the  implication  of 
estates  tail  in  those  persons.  Moore  v.  Parker  makes  rather 
against  the  defendant's  argument.  And  in  Jones  v.  Morgan, 
Lord  Chancellor  thought  tliat  an  estate  tail  could  not  be  raised 
by  such  an  implication.  And  though  such  an  estate  was 
raised  in  Walters.  Drew  to  support  the  remainder;  yet  that  [  161  ] 
was  on  the  ground  of  the  apparent  intention  of  the  testator  to 
give  such  an  estate,  but  here  no  such  intent  appears;  for  John 
the  son  had  a  preceding  estate  tail  under  tiie  settlement,  which 
accounts  for  the  oinii>sion  of  him  altogether;  and  it  would  be 
arbsurd  to  presume  an  intent  in  the  dcvi:>')r  to  give  him  an  estate 
tail  in  the  Monmouthshire  estate,  in  which  nothing  is  directly 
given  to  him,  when  by  the  devise  of  the  Radnorshire  estate  as 
it  stands,  he  would  only  take  for  life. 

The  Court  said  they  would  certify  their  opinion;  which  was 
afterwards  done  as  follows. 

This  case  has  been  i.rgued  before  us  by  counsel :  We  have 
considered  it ;  and  it  appears  to  ns  to  have  been  the  plain  in- 
tent of  the  testator  to  limit  the  estate,  formerly  of  his  uncle 
iioye,  of  vchich  he  was  seised  in  fee  in  possession,  to  his  wife  lor 

I  lie  ; 
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[   162  ] 


[  163] 


life ;  remainder  to  his  son  John  Tonman  for  life,  remainder  to 
his  first  and  other  sons  in  tail  general ;  with  remainder  to  the 
daughters  of  his  said  son  in  tail  general,  as  tenants  in  common, 
with  cross  remainders ;  remainder  to  the  testator's  daughter 
Elizabeth  for  life;  with  the  like  limitations  (o  her  children  :  and 
to  limit  the  estate,  formerly  of  his  uncle  Hope,  of  which  he 
was  seised  in  fee,  subject  to  the  uses  of  his  marriage  settlement, 
(the  reversion  only  of  which  he  considered  himself  seised  of 
after  the  deaths  of  his  wife  and  his  sou  John  Tonman,  without 
issue)  to  his,  the  testators,  daughter  Elizabeth  for  life;  with 
remainder  to  her  first  and  other  sons  in  tail  general ;  remainder 
to  her  daughters:  Bu^  that  in  describing  the  two  several  estates, 
the  testator,  or  the  person  transcribing  the  will,  has  made  a 
mistake  in  the  description  of  them,  with  respect  to  the  coun- 
ties in  which  they  are  respectively  situated.  Comparing,  how  - 
ever,  the  devising  clau!>e  with  the  recital  and  the  facts  stated  in 
the  case,  we  think  that  sufficient  appears  to  ascertain  beyond  a 
possibility  of  doubt  what  estates  the  testator  intended  to  limit  as 
above,  independent  of  their  local  description.  We  are  there- 
fore of  opinion,  in  order  to  effectuate  the  plain  intent  of  the 
testator,  First,  that  John  Tonman  the  son,  by  virtue  of  the 
will  of  his  said  father  Thomas  Tonman,  took  an  estate  for  life, 
in  remainder  after  the  death  of  the  testator's  wife,  in  the  real 
estate  situate  in  the  county  of  Monmouth,  of  and  in  which  the 
said  Thomas  Tonman  was  so  seised,  as  stated  in  the  case,  at  the 
time  of  making  his  said  will.  Secondly,  that  the  said  Eliza- 
beth  Tonman  took  an  estate  for  life^  in  remainder,  in  the  said  real 
estate  situate  in  the  said  county  of  Monmouth,  from  and  after 
the  determination  of  estates  for  life  in  the  testatOi's  wife  and 
his  said  son  John  Tonman,  and  of  estates  tail  in  his  first  and 
other  sons,  and  in  his  daughters  as  tenants  in  common  respec- 
tively. Thirdly,  that  the  said  John  Tonman,  the  son,  by  virtue 
of  the  will  of  his  said  father,  did  not  take  any  interest  in  the 
said  real  estate  situate  in  the  county  of  Radnor.  And  fourthly, 
that  the  said  Elizabeth  Tonman,  under  and  by  virtue  of  the  will 
of  her  said  father,  took  an  estate  for  life,  with  remainder  to  her 
first  and  other  sons  in  tail,  with  remainder  to  her  daughters  in 
tail,  as  tenants  in  common,  in  the  premises  situate  in  the  coun- 
ty of  Radnor^  subject  to  and  after  the  determination  of  the 
estates  and  interest  to  which  the  testator's  wife  and  son  Johft 

Tonman 
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Tonmanv^cT^  entitled  under  (he  settlement  made  on  the  mar-         lanfi 
nage  -f  the  testator,  Thomas  Tonman, 

,    TkT  MoSLBT 

28th  November  1806.  againtt 


Masset. 


CASES 

1807. 
ARGUED  AND  DETERMINED 


tN  THB 


Court  of  KING'S  BENCH, 

IN 

Hilary  Term, 

In  the  Forty-seventh  Year  of  the  Reign  of  George  Ilf. 

Doe,  00  the  Demise  of  Warner  acrainst  Browne.  Satm-dau, 

IN  ejectment  for  a  certain  messuage  in  the  parish  of  St.  Se-  An  agree- 

pulchre,  in  the  city  of  Loudon,  it  appeared  that  the  defendant  "!^"*  *<*  '^^^^ 

111        1        1      r  11      •  •»  #  ^  ^  ccrtJiin 

held  under  the  followmg   agreement,   "  Memorandum   of  an  rent,  and  that 

agreement  made  the  6th  of  March  1801,  between   PF.  fVarner  »he  lessor 

and  J.  Browne.     W.  Warner,  in  consideration  of  40/.  doth  (urn  out  the 

agree  to  let,  and  J .  Browne  doth  agree  to  take,  a  messuage,  &c.  tenant  to  lon^ 

at  40/.  per  annum,  clear  rent,  to  be  paid  quarterly,  &c.     And  "'^^^  3*  j  ^jij 

it  is  further  agreed,  that  fV.  Warner  shall  not  raise  the  rent,  not  sell,  &C. 

nor  turn  out  J.  Browne  so  long  as  the  rent  is  dull/ paid  quarterly,  ^"^^ous  to 

and  he  does  not  expose  to  sale  or  sell  any  article  that  may  he  inju-  the  lessor's 

rious  to  W.  Warner  in  his  business.    And  it  is  further  agreed,  that  hus'ness,  ei- 

i.  1     T    T>  I    II  .  1  .  •      .1  ther  purports 

in  case  of  removal,  J.  liroWne  shall  be  at  liberty  to  receive  the  to  be  a  lease 

aforesaid  sum  of  40/.  of  the  next  tenant  W.  fVarner  shall  ac-  /'"■  Y^,  and 

cept."     Signed  by  both  parties.    *It  did  not  appear  that  the  ^^  y^j^j   j,, 

not  being 

creatable  by  parol ;  or  if  \t  operate  as  a  tenancy  from  year  to  year,  it  roust  neces- 
sarily be  determinable  by  either  party  giving  the  regular  notice  to  quit' 

*[  107  J 

Vol.  VXII.  K  defendant 
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1807.        defendant  had  broken  either  of  the  stipulated  conditions;  but 

■_  the  lessor  of  the  plaintiff  rested  his  case  on  proving  half  a  year's 

agaimt        previous  notice  to  the  defendant  to  quit  on  the  23th  of  March 

Bkowne.     1806,  after  which  the  demise  was  laid.     And  the  question  was, 

whether  the  lessor  had  a  right  to  determine  the  tenancy  on  such 

notice,  considering  the  defendant  as  tenant  only  from  year  to 

year.     Lord  EUenborough  C.  J,,  at  the  trial,  held  the  notice  to 

be  good  ;  and  a  verdict  was  accordingly  taken  for  the  plaintiff, 

vi'ith  leave  to  the  defendant  to  move  to  enter  a  nonsuit.     And 

a  role  nisi  having  been  obtained  for  that  purpose  in  the  last 

term,  upon  the  ground  that  the  agreement  operated  as  a  lease 

for  so  long  time  as  the  tenant  pleased,  and  he  complied  with 

the  conditions ; 

Lord  Ellen  BOROUGH  C.  J.,  after  reading  his  report  of  the 
evidence,  asked  what  estate  the  defendant  was  contended  to 
have  ;  and  whether  he  were  not  in  this  dilemna ;  that  either 
bis  estate  might  enure  for  life,  at  his  option  ;  and  then,  ac- 
cording to  Lord  Coke  (a),  such  an  estate  would,  in  legal  con- 
templation, be  an  estate  for  life ;  which  could  not  be  created 
by  parol :  or  if  not  f»r  life,  being  for  no  assignable  period,  it 
must  operate  as  a  tenancy  from  year  to  year;  in  which  case  it 
would  be  inconsistent  with,  and  repugnant  to  the  nature  of  such 
an  estate,  that  it  should  not  be  determinable  at  the  pleasure  of 
either  party  giving  the  regular  notice. 

LaweSf  in  support  of  the  rule,  contended  that  the  agreement 
might  operate  as  a  lease  from  year  to  year  determinable  only 
[  167  ]  at  the  will  of  the  tenant,  so  long  as  he  complied  with  the  terms 
of  it ;  the  lessor  binding  himself  while  the  conditions  were  ob- 
served not  to  give  notice  to  quit.  And  he  cited  Right  v.  Proc- 
tor (b)f  that  a  lessor  shall  not  recover  in  ejectment  against  his 
covenant ;  and  Doe  d,  Riggev.  Bell  (c);  where  though  the  lease 
by  parol  for  7  years  was  avoided  by  the  statute  of  frauds,  yet 
the  lessor  was  holden  to  be  bound  by  his  agreement,  as  to  the 
time  of  giving  notice  to  quit. 

Lord  Ellenbohough  C.  J.  It  was  not  repugnant  to  the 
nature  of  the  estate  there,  that  the  agreement,  though  void  as 
to  the  duration  of  the  lease,  should  regulate  the  time  of  giving 
notice  to  quit :  but  here  it  is  entirely  repugnant  to  the  nature 

(«)  Co.  Lit.  42.  ib)  4  Bmr.  2208.  (c)  6  TetTn  Rep.  471. 

of 
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of  a  tenancy  from  year  to  year,  such  as  this  is  contended  to  be,         1807. 
that  the  option  of  determining  it  should  rest  solely  with  the 
tenant. 


Doe 


against 

Grose  J.  concurred.  Browne. 

Lawrence  J.  If  this  interest  be  not  determinable  so  long 
ds  the  tenant  complies  with  the  terms  of  the  agreement,  it 
would  operate  as  an  estate  for  life  ;  which  can  only  be  created 
by  deed,  as  a  feoffment,  or  a  conveyance  to  uses.  The  notioa 
of  a  tenancy  from  year  to  year,  the  lessor  binding  himself  not  to 
give  notice  to  quit,  which  was  once  thrown  out  by  Lord  Mans- 
field,  has  been  long  exploded. 

Le  Blanc  J.    The  case  of  Doe  v.  Bell  was  considered  as  a 
tenancy  from  year  to  year,  with  all  its  consequences ;  though      [  iCd  J 
it  was  open  to  the  same  objection,  that  the  lessor  had  in  effect 
agreed    not  to  give  notice  to  quit  during  the  seven  years  for 
which  the  agreement  purported  to  have  been  made. 

Rule  discharged. 
.   Garrow  and  Comyn  were  to  have  opposed  the  rule. 


HuMB  ag^ainst  Peploe.  '^t'"'^:u 

°  Jan.  27tn. 

THIS  was  an  action  by  the  indorsee  against  the  acceptor  of  Apleaoften- 

a  bill  of  exchange  for  57^.  I5s.  drawn  the  21st  of  January  der  after  the 

1805,  payable  at  six  months  after  date.     Plea— that  the  plain-  ^/{(n^^ 

tiff  ought  not  to  maintain  his  action  thereof  against  the  defend-  exchanj^e, 

ant  to  recover  any  more  or  greater  damages  than  59L  12$.  6d.  in  ^."^  htjoreac 

this  behalf;  because  that  after  making  the  promise,  &c.  and  after  jg  not  good; 

the  expiration  of  the  time  appointed  for  the  payment  of  the  said  J|'Sl"Sl'  *^® 

bill  of  exchange,  and  before  this  action  commenced,  viz.  on  the  ^lvct  that  he 

19th  of  November  1805,  he  was  ready  and  willing,  and  then  was  always 

tendered  to  pay  to  the  plaintiff  the  said  59/.  12s.  Qd.  then  being  from^ihe /ime 

the  zchole  money  which  had  become  due,  or  was  then  owing  or  of  the  tender, 

payable  by  the  defendant  to  the  plaintiff,  upon  and  in  respect  and  that  the 

•f  the  said  bill  of  exchange,  with  lawful  interest  thereon,  for   was  the  uhole 

vwnei/  I  hen 
due,  owing,  or  payable  to  the  plaintiff  in  respect  of  the  bill,  with  interest,  from  the 
time  of  the  default,  for  the  damages  sustained  by  the  plaiutiif  by  reason  of  .the  non- 
performance of  the  promise. 

K  2  or 
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I8O7.         or  in  respect  of  the  damages  sustained  by  the  plaintiff  by  reason 
JJ"""  of  the  non-performance  of  the  said  promise.     The  defendant 

tffaitut        t^en  averred  that  he  always  from  the  time  of  the  making  of  the 

Pkplob.  said  tender  to  the  plaintiff  of  the  59/.  12s.  fid.  hitherto  hath 
been,  and  still  is  ready  to  pay  to  the  plaintiff  the  said  b^Jl.  12$. 
6rf. }  and  now  brings  the  same  into  court,  &c.    Replication—' 

[  169  ]  *^^^  ^^^^^  making  the  said  promise,  and  when  the  bill  became 
due  and  payable,  it  was  presented  for  payment  to  the  defend- 
ant, who  was  required  to  pay  it ;  but  that  the  defendant  did 
not  pay  it,  but  wholly  made  default,  8Cc.  The  rejoinder  ad- 
mitting such  default,  stated  that  after  the  bill  had  been  so  pre- 
sented for  payment,  and  after  such  default,  and  before  this  action 

'  commenced,  the  defendant  tendered  to  the  plaintiff  the  said  59/. 

12*.  6d.  now  brought  into  court,  in  manner  and  form  as  in  the 
plea  alleged;  the  said  59/.  12^.  6rf.  then  being  the  whole  money 
*  which  had  become  or  was  then  due,  owing,  or  payable  by  the 
defendant  to  the  plaintiff  upon  or  in  respect  of  the  said  bill, 
with  lawful  interest  thereon  from  the  time  of  the  aforesaid 
default  in  payment  thereof,  for  or  in  respect  of  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  non-performance  of 
the  said  promise :  and  that  the  plaintiff  did  not,  at  any  time 
after  the  making  of  the  said  tender  of  the  59/.  12s.  6d.  and 
before  this  action  commenced,  demand  payment  of  the  same 
or  any  part  thereof.  To  this  there  was  a  general  demurrer, 
and  joinder. 

Lord  ElLenborough  C.J.  stopped  Holroyd,  who  was  to 
have  argUed  in  support  of  the  demurrer,  and  asked  the  dafend- 

*  ant's  counsel  if  he  could  shew  any  case  where  an  averment  of 

touts  temps  prist  was  holden  not  to  be  necessary  in  a  plea  of  len- 
der :  it  was  expressly  decided  to  be  necessary  in  Giles  v.  Hartis 
(a),  and  was  one  of  those  land-marks  in  pleading  that  ought 
not  to  be  departed  from.  The  defendant  has  been  guilty  of  a 
neglect,  in  non-payment  of  money  at  a  certain  day,  upon  which 

r  irn  l       ^  cause  of  action  arises  to  the  plaintiff.    It  is  no  answer  to  shew 

*•  that  at  a  day  subsequent  he  was  ready  to  have  paid  it,  unless  he 

were  always  ready  to  have  paid  it  from  the  time  when  it  first 
became  due.  And  no  injustice  is  done  ;  because  the  defendant 
may  get  relief  by  application  to  the  Court  for  leave  to  pay  the 

(a)  1  Lord  ttapn,  26-4.  and  vide  Wood  v.  Ridge,  Fort.  376, 

principal 
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principal  and  interest  into  court ;  after  which  the  plaintiff  pro- 
ceeds at  his  peril. 

Lawes,  for  the  defendant,  admitted  the  inefficiency  of  such 
a  plea  in  any  case  where  the  damages  were  arbitrary,  and  could 
only  be  ascertained  by  the  intervention  of  a  jury :  but  urged, 
that  where  the  damages  were  the  subject  of  mere  computation, 
as  in  this  case,  the  interest  which  had  accrued  from  the  disho- 
nour of  the  bill,  there  was  no  reason  why  they  should  not  be 
the  subject  of  a  tender;  and  if  the  plaintiff  had  sustained  greater 
damages  than  the  loss  of  interest  by  reason  of  the  defendant's 
default,  he  should  have  replied  that :  instead  of  which  he  admits 
by  his  demurrer  that  the  sum  tendered  was  the  whok  money 
which  had  become  due  in  respect  of  the  bill,  with  lawful 
interest  from  the  time  of  the  default,  in  respect  of  the  damages 
sustained  by  him  by  reason  of  the  non-performance  of  the  de- 
fendant's promise.  And  the  tender  is  pleaded  not  in  bar  of  the 
action,  but  only  in  bar  of  ulterior  damages. 

Lord  Ellenborough  C.  J.  The  same  argument  would 
serve  in  support  of  every  case  of  a  tender  after  the  cause  of  ac- 
tion arose,  and  before  the  action  commenced  :  but  in  strictness 
a  plea  of  tender  is  applicable  only  to  cases  where  the  party 
pleading  it  has  never  been  guilty  of  any  breach  of  his  contract ; 
and  we  cannot  now  suffer  a  new  form  of  pleading  to  be  intro- 
duced different  from  that  which  has  always  prevailed  in  this 
case.  1  he  damages  indeed  have  sometimes  varied  as  the  rate 
of  interest  has  been  changed.  And  though  the  Court  have 
adopted  the  practice  of  referring  it  to  their  officer  to  compute 
principal  and  interest  on  bills  of  exchange,  instead  of  sending 
it  to  a  jury  to  make  the  same  computation  ;  yet  that  is  always 
a  matter  in  the  discretion  of  the  Court,  and  not  to  be  obtained 
without  motion. 

Lawrence  J.  This  is  a  plea  in  bar  of  the  plaintiff's  de- 
mand, which  is  for  damages ;  and  therefore  it  ought  to  shew 
ypon  the  record  that  he  never  had  any  such  cause  of  action : 
but  here  the  ple»  admits  it. 

Per  Curiam,  Judgment  for  the  Plaintiffs 
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Tttesdatf^  PiTCHER   (tffainst   BaILEY. 

Jati.  27  th. 


d^LOSEy  an  officer  of  the  Marshalsea  Court,  having  arrested 
the  defendant  upon  a  writ  at  the  suit  of  one  Pidgeon,  after* 


If  an  ofHcer 
permit  a  pri< 

sonar  to  go  at  ,        .  ,  •  ,  ,  .  n- ^         ■ 

large  on  his     wards  set  uim  at  large  upon  his  promisnig  to  pay  Jridgeon  im- 

proniise  to  mediately ;    instead   of  which   he   absconded,   and    Close  was 

I0  the  credi-  obliged  to  satisfy  Ptdgeon's  demand.     Close  afterwards  became 

tor;  in  con-  insolvent;  and  the  plaintiff,  as  his  assignee  under  the  insolvent 

which"be?f  debtors*   act,   brought    this   action   against   the   defendant  for 

obiiged  to  money  paid  by  Close  to  his  use.     But  Lord  Ellenborough  C.  J, 

pay  the  ere-  upon  the  authority  of  Eyles  v.  Faikney  (a),  nonsuited  the  plaintiff 

lie  cannot  re^  ^^  *he  last  sittings  for  Mid(ilesex,  upon  the  ground  that  the  offi- 

cover  back  cer  could  not  raise  any  cause  of  action  by  the  payment  *  of  money 

from  the  deb-  ^^^  another,  on  account  of  his  own  breach  of  duty. 

tor;  being  Park  now  moved  to  set  aside  the  nonsuit;  stating  that  there 

guilty  of  a        yvere  conflicting  authorities  upon  the  subject :  the  opinions  of 
reach  ot  o  r  j  r 

duty,  out  of      Yates  J.  and  Gould  J.,  in  a  case  (b)  before  that  of  Ei/les  v.  Faik'" 
which  he  can- 
not derive  a  ,.       ,      . 

cause  of  ac-        W  ^-  32  G.  3.  B.  JR.  referred  to  m  a  note  to  Cordron  v.  Lord  Mas' 
lion.  sarene,  Peak(?s  Ni.  Pri.  Cat.  144. 

[   172  J  (ft)  Cited  in  Peake's  Ni.  Pri.  Cas.  144.    According  to  my  note  of  the 

case  of  Eylesv.  Faikney,  the  case  there  referred  to  of  Morris  v.  Berkeley, 
Worcester  Spring  Assizes  1765,  before  Yates  J.  was  an  action  against  a 
sheriff  for  an  escape;  wherein  the  learned  judge  said,  that  if  a 
sheriff  voluntarily  permit  an  escape,  and  be  afterwards  obliged  to  pay 
the  debt,  he  may  maintain  an  action  for  money  paid  against  the  debtor* 
And  so,  he  said,  it  had  been  determined  in  another  ca»e  before  him 
where  he  had  called  in  the  assistance  of  Mr.  Justice  Gould,  and  they 
had  both  sat  to  try  the  cause.  As  the  Court,  however,  in  Eyles  v. 
Faikney,  seemed  to  be  clear  that  that  opinion  in  the  extent  of  it  could 
not  be  law;  it  was  contended  by  the  counsel,  in  support  of  the  rule 
for  a  new  trial,  that  the  circumstances  of  the  case  shewed  that  the 
escape  in  question  was  a  iiegli^etU  and  not  a  volunttkry  escape.  After 
which,  Lord  Kenyan  asked  the  defendant's  counsel  who  was  to  oppose 
the  rule,  whether  he  had  any  objection  to  put  the  case  in  the  shape  of 
a  special  verdict'  But  the  counsel  contended  that  he  was  at  all  events 
entitled  to  discharge  the  rule ;  for  whatever  the  doubt  might  be  as  to 
a  negligent  escape,  this  was  a  voluntary  one;  being  the  voluntary  act 
of  the  gaoler,  whatever  his  motive  miglit  be.  And  on  this  ground  the 
•    .  Court  said,  that  at  any  rate  the  rule  must  be  discharged. 
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neyy  being  in  direct  variance  to  the  latter ;  and  that  of  BuUer  J.         1 807. 
in  Cordron  v.  Lord  Masserene,  immediately  afterwards,  also        ■ 
trencbiug  upon  it:  and  no  reasons  being  assigned  in  the  report     "itchee 
for  the  determination  of  the  Court  in  that  case.   And  supposing      Bailet* 
the  question  to  be  still  open,  he  urged  that  there  was  no  cor- 
rupt  motive  iu  the  officer  in  permitting  the  defendant  to  go  at 
large  :  and  though  it  were  an  escape  in  law,  so  as  to  make  him 
liable  to  the  plaintiff  in  the  original  suit ;  yet  it  did  not  lie  in 
this  defendant's  mouth  to  make  the  objection,  on  whose  promise      [  173  ] 
to  pay  the  debt  he  had  been  liberated  by  the  officer. 

But  all  The  Court  agreed  that  the  case  of  Ei/les  v.  Faikney 
was  well  decided,  and  governed  the  present :  and  that  an  officer 
guilty  of  a  breach  of  duty  could  not  recover  money  which  he 
had  paid  in  consequence  of  it,  though  for  the  benefit  of  the 
defendant. 

Rule  refused. 


Cooke  against  The  Hiindredors  of  Pimhill,  ia  the  Tuesday, 
County  of  Salop.  •^««.  27th. 

THIS  was  an  action  upon  the  stat.  9  Geo.  1.  c.  22.  s,  8.  to  The  declanh 
recover  the  value  of  a  stack  of  corn  the  property  of  the   *!°°  in  an  jc- 
plaintit)',  alleged  to  have  been  wilfully,  maliciously,  and  felo-   stat.  0  G.  1. 
niously  set  on  fire,  and  consumed,  in  the  parish  of  Baschurch,  *•  22.  *.  8.,  to 
within  the  hundred  of  Pimhill,  in  the  county  of  Salop,  by  some  ma^esa'^ainst 
person  or  persons  unknown   to  the  plaintiff,  in  the  night  of  the  hundred 
Thursdaj/  21st  of  November  1805:  and  the  declaration  averred,  ofVstack'of 
"  that  the  plaintiff  did  within  two  days  next  after  the  committing   corn  malici- 
of  the  said  offence,  and  of  the  damage  done  as  aforesaid,  viz.  on   °H*'y  j^l"** 
Sec.  at  the  parish  aforesaid,  in  the  hundred  and  county  aforesaid,  notice  of  the 
give  notice  of  the  said  offence  and  damage  to  divers  of  the  inha-  factwasgiven 
bitauts  of  the  said  parish  within  the  hundred  and  county  afore-  ^.^.,^  j^  ^jj^ 

inhabitants 
of  the  parish  (instead  of  the  "  town,  village,  or  hamlet,"  which  are  the  words  of  the 
act,)  Jiear  the  place,  &:c.-  yet  as  the  law  prima  facie  intends  every  parish  to  be  a 
vill  unless  the  contrary  be  sliewn,  tliis  allegation  is  suthcient  after  verdict  to  sustain 
judgment  for  the  plaintiff.  But  if  it  had  been  shewn  at  the  trial  that  the  parish 
consisted  of  several  vills,  and  that  the  notice  had  been  given  to  one  more  distant  than 
another,  the  defendants  would  have  been  entitled  to  a  verdict. 

K  4  said, 
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f  175  ] 


said,  being  near  unto  the  said  place  where  the  said  offence  and 
damage  were  so  committed  *  and  done  as  aforesaid,  according  to 
the  form  of  the  statute,"  &c.  and  so  it  proceeded  to  aver  that  the 
plaintiff,  within  four  days  after  the  said  notice,  gave  in  his  exa- 
mination on  oath  before  a  justice  of  peace,  and  complied 
with  the  other  requisitions  of  the  act.  After  verdict  for  the 
plaintiff,  a  rule  nisi  was  obtained  in  the  last  term  for  arresting 
the  judgment,  on  the  grouud  that  the  declaration  had  not  pur- 
sued the  words  of  the  statute,  in  averring  that  the  plaintiff^ 
within  two  days  next  after  the  offence  committed,  gave  notice 
of  it  to  the  inhabitants  of  some  town,  village,  or  hamlet  near  the 
place,  &c. ;  but  only  averred  such  notice  to  have  been  given 
to  the  inhabitants  of  the  parish  near  to  the  place;  which  might 
be  in  a  distant  part  of  the  parish y  and  to  inhabitants  living  dis- 
persed in  retired  situations,  who  might  have  no  means  of  ascer*? 
taining  the  truth  of  the  fact. 

Dauncey  and  Wigley  now  shewed  for  cause,  that  every  parish 
is  in  law  intended  to  be  a  vill,  unless  the  contrary  appear;  and 
cited4  Cow.  Dig-,  tit.  Parish,  (C.  1.)  referring  to  Co.  Lit,  125  (b); 
Wilson  V.  Laws,  M.  6.  ff.  3.  referred  to  in  Rudd  v.  Morton  (a), 
Wfay  V.  Vesper  (Jb),  Lawrence  v.  Johns  (c),  and  Vale  v.  Field  id) ; 
and  this  being  after  verdict  the  Court  will  presume  that  every 
thing  was  proved  necessary  to  sustain  the  declaration  (e),  and 
consequently  that  Baschurch  was  proved  to  be  one  entire  vill ; 
especially  as  the  notice  is  alleged  to  have  been  given  "  according 
to  the  form  of  the  statute." 

Williams  Serjt.  and  Abbott,  in  support  of  the  rule,  said  that 
the  statute  in  question,  though  remedial  as  to  the  plaintiff,  was 
strictly  a  penal  law  as  to  the  defendants,  and  to  be  construed 
accordingly  (/).  The  object  of  requiring  the  notice  to  be  given 
was  to  make  the  transaction  immediately  notorious,  as  well  for 
the  prevention  of  fraudulent  charges  as  to  raise  the  country  by 
hue  and  cry  upon  the  felons,  where  a  felony  was  actually  com- 
mitted. This  could  not  so  well  be  answered  by  requiring  no- 
tice to  be  given  to  the  inhabitants  of  the  parish  near  to  the 


(a)  Salk.  501.         (h)  Cro.  Jac.  263.         (--)  lb.  274.         (rf)  lb.  340. 
(c)  Hitchen  v.  Stevens,  2  Show.  233.  and  vide  Rushtm  v.  Asptnall, 
Dougl.  681.  3. 
(/),  JSorris  v.  The  Hwidr^d  of  Gafctry,  Hah.  139. 


place 
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place,  as  to  the  inhabitants  of  some  near  toTen,  village  or  hamlet ;  1807. 
M'hich  are  the  words  of  the  act,  all  of  them  properly  descriptive 
of  a  collection  of  houses  and  inhabitants,  and  not  of  a  mere 
ecclesiastical  division,  like  z  parish:  the  act  itself,  therefore,  by 
using  those  words,  and  omitting  the  word  parish,  has  in  terms 
as  well  as  in  reason  distinguished  between  them;  which  rebuts 
the  common  presumption  of  law  prevailing  in  the  cases  of  ve-r 
nue,  which  have  been  cited,  where  it  was  unnecessary  to  distin- 
guish between  a  vill  and  a  parish.  And  if  this  be  the  true  con- 
struction of  the  statute  in  question,  the  verdict  will  not  help, 
nor  the  general  allegation  that  notice  was  given  "  according  to 
the  form  of  the  statute." 

Lord  Ellen  BOROUGH  C.  J.  After  verdict  every  thing  shall 
be  intended  to  have  been  proved  which  is  alleged  in  the  decla- 
ration :  and  here  the  question  is  whether  there  be  not  a  suffi- 
cient allegation  of  notice  to  satisfy  the  requisition  of  the  act? 
It  is  stated  that  the  notice  was  given  to  divers  inhabitants  of  the 
parish  near  the  place  ;  and  which  it  is  objected  ought  to  have 
been  averred  to  be  given  to  the  inhabitants  of  the  vill.  But  it  [  176  ] 
has  been  decided  by  a  variety  of  cases  that  every  parish  shall 
prima  facie  be  intended  to  be  a  vill  unless  the  contrary  be 
shewn.  We  must  theu  presume  that  the  judge  who  tried  the 
cause,  in  receiving  proof  of  the  allegation  that  notice  was  given 
to  the  inhabitants  of  the  parish,  received  evidence  of  notice  hav- 
ing been  given  to  the  inhabitants  of  the  vill  of  Baschurch.  That 
might  have  been  rebutted  at  the  trial  by  shewing  that  the  parish 
contained  several  vills,  and  that  the  notice  was  not  given  to  a 
near  vill,  but  to  one  at  a  distance  from  the  place  where  the  fact 
was  committed  ;  which  would  be  a  bad  notice.  But  that  must 
be  shewn ;  we  cannot  intend  that  such  evidence  was  given; 
If,  however,  it  were  necessary  to  go  further  into  that  subject, 
there  are  allegations  on  the  record  (not  the  mere  allegation  that 
the  notice  was  given  "  according  to  the  form  of  the  statute"), 
that  after  verdict  would  lead  to  the  presumption  that  such  no« 
tice  as  the  statute  requires  had  been  given  in  this  case  :  for  it 
is  averred  that  notice  was  given  to  the  inhabitants  of  the  pa- 
riah "  near  to  the  place,  &c.  according  to  the  form  of  the  sta- 
tute." But  without  resorting  to  that,  there  is  a  competent 
allegation  on  the  record  of  notice  given  to  that  place,  which 
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the  Court  and  jury  are  prim^  facie  to  presume  to  be  a  vill,  un« 
less  the  contrary  be  shewn  to  them. 

Grose  J.  The  question  is,  whether  that  which  is  averred 
be  not  tantamount  to  an  averment  that  notice  was  given  to  the 
vill  near  the  place^  8cc.  ?  It  is  admitted  that  a  parish  may  be  a 
vill;  and  if  so,  and  the  statute  requires  notice  to  the  vill,  it  was 
a  question  to  be  considered  at  the  trial,  whether  the  notice 
proved  were  notice  to  a  vill ;  and  if  it  were  not,  there  would 
have  been  a  verdict  for  the  defendants.  After  verdict,  there- 
fore, for  the  plaintiff,  we  must  presume  that  Baschurch  was 
proved  to  be  a  vill. 

Lawrence  J.  After  verdict,  that  which  is  alleged  must  be 
taken  to  have  been  proved ;  which  is  that  notice  was  given  to 
the  inhabitants  of  the  parish  of  Baschurch,  which  the  law  primal 
facie  presumes  to  be  a  vill,  unless  the  contrary  be  shewn. 

Le  Blanc  J.  If  proof  had  been  offered  at  the  trial,  that 
the  parish  of  Baschurch  consisted  of  several  vills,  and  that  the 
notice  had  been  given  to  a  distant  vill,  it  would  not  have  been 
proof  of  such  a  notice  as  the  statute  requires,  and  there  would 
have  been  a  verdict  for  the  defendants. 

Rule  discharged. 


t  178] 

Tuesday, 
Jan.  27lh. 


Phillips  as'ainst  Davies, 


THIS  was  an  action  on  the  stat.  2  &  3  Ed.  6.  c.  13.  by  the 
impropriator,   to  recover  the  treble  value  of  the  tithe  of 

At  the  trial  bC'* 


In  an  action 

on  the  Stat. 

8  &  3  -Bt/.  6. 

f.  13.  for  the   corn  omitted  to  be  set  out  by  the  defendant. 

fore  Le  Blanc  J.  at  Shrewshurt/,  the  defence  set  up  was  a  custom 

to  set  out  the  eleventh  mow  of  corn  instead  of  the  tenth :   and 


pf  tithe  corn, 
omitted  to  be 
$et  out,  it  is 
not  enough 
for  the  de- 
fendant to 
shew  the  ex' 


after  this  had  been  established  by  many  witnesses  as  the  custom 
which  had  in  fact  always  prevailed  in  the  parish  (according  to 
which  custom  the  tithe  had  in  this  instance  been  set  out),  and 
is'tence,7n/flrt  ^^  appeared  to  the  learned  judge  that  there  was  a  real  question 
pf  a  custom, 

in  thfc-^^arish  to  set  out  the  11  Ih  instead  of  the  10th  mow,  for  the  vahdity,  as  well  as 
fxistence  of  such  a  custom,  is  properly  triable  in  this  form  of  action,  though  penal 
in  its  nature:  being  given  to  the  party  grieveda  aud  his  only  reuiedy  at  common  law 
for  subtraction  of  the  tithe  due  to  him. 

of 
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of  right  to  be  tried  between  the  parties,  he  nonsuited  the  plain-         1807. 
tiff,  on  the  ground,   that  an  action  to  recover  a  penalty  was  not  ■ 

a  proper  form  of  action  to  try  a  substantial  question  of  right,     "hllljps 
but  that  this  fell  within  the  principle  of  those  cases  (a)  on  the       Davies, 
game  laws,  where  it  had  been  determined  that  a  question  of 
boundary  between  two  manors  should  not  be  permitted  ta  be 
tried  in  an  action  for  a  penalty. 

Williams  Serjt.  moved  in  the  last  term  to  set  aside  the  non- 
suit ;  and  argued  that,  whether  or  not  the  rule  had  been  pro- 
perly laid  down  in  those  cases  on  the  game  laws,  at  any  rate  it 
did  not  apply  to  the  present  case :  for  the  4th  section  of  the  act 
looks  to  the  trial  of  questions  of  right,  and  provides  that  no 
person  shall  be  compelled  to  pay  tithes  for  any  lauds,  which  [  179  ] 
by  the  statute,  or  by  any  privilege  or  prescription,  are  not 
chargeable  with  such  tithes,  or  that  shall  be  discharged  by 
any  composition  real.  To  ascertain  such  privileges,  therefore, 
it  is  necessary  to  enter  into  evidence  of  them  upon  the  trial : 
so  it  is  considered  by  Lord  Coke  (b).  And  if  one  sort  of  ex- 
emption may  be  given  in  evidence,  there  is  no  reason  for  ex* 
eluding  evidence  of  any  other.  In  Buller*a  Nisi  Prius  (c),  the 
different  kinds  of  defence  are  enumerated. 

When  the  report  was  made,  and  cause  was  to  Lave  been 
shewn  in  this  term  by  Dauncey  and  Abbott, 

Le  Blanc  J.  having  consulted  with  the  rest  of  the  Court,  ' 
said  that  he  had  been  misled  at  the  trial  by  the  supposed  analogy 
between  this  case  and  those  upon  the  game  luus;  but  upon 
consideration  there  appeared  to  be  these  material  distinctions 
between  them.  This  is  an  action  by  the  party  grieved  who  is 
the  owner  of  the  tithes ;  whereas  actions  for  penalties  on  the 
game  laws  are  brought  by  common  informers.  Also  questions 
of  boundary  and  of  manors  are  triable  in  other  actions,  more 
appropriate  to  the  trial  of  such  questions  than  an  action  for  a 
penalty ;  but  this  action  for  the  treble  value  on  the  statute  of 
Ed.  6.  is  the  only  common  law  remedy  for  asserting  the  party's 
right  to  take  the  tithes. 

(a)  Vide  Calaaft  v.  GMs,  4  Term  Rep.  681.  and  the  cases  there 
cited ;  but  iu  the  principal  case  the  nonsuit  was  set  aside,  because  the 
defendant  had  no  pretence  of  claim  to  the  manor. 

{b)  2  List.  651.  &c.  (c)  1»8.  &i. 

Th9 
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The  other  Judges  concurred  in  opinion  that  the  validity  of 
the  custoin  was  fit  to  be  tried  in  (his  action  ;   which  it  was  ob-r 
served  had  not  been  determined;  the  trial  having  been  stopped 
before  it  had  gon^  to  that  extent. 
..<:  .  Rule  absolute, 


f   »80  ] 

Wednesday, 
Jan.  28th. 


The  King  against  Tomkins. 


It  is  not 
enough,  in  an 
order  for  re- 
manding an 
insolvent 
debtor  by  the 
Sessions,  to 
slate  that  it 
appearedtliat 
he  had  ob- 


THE  defendant  obtained  a  rule  for  the  prosecutors  to  shew 
cause  why  an  order  of  sessions  (returned  into  this  court  by 
certiorari),  remanding  (he  defendant  into  the  custody  of  the 
marshal  of  the  K.  B.  prison,  should  not  be  quashed  for  insuffi- 
ciency. 'I'he  order,  which  was  made  at  the  Surrey  sessions  on 
the  25ih  of  August  46  Geo.  3,  stated  that  "  whereas  R.  Tomkins 
late  of,  &,c.  merchant ;  but  now  a  prisoner  for  debt  in  the  K.  B. 


this  Court,  bi/  an  order  made  at  the  general  session  of  the  peace 
holden  for  the  city  of  London  by  adjournment,  at  the  Guildhall 
&c.  on  the  10th  oi  Aug.  41  G.3.  that  the  said  R.  Tomkins  was 
reminded  to  the  prison  of  the  Fleet,  &c.,  under  an  act  passed  ii| 
the  41  G.3.  for  the  relief  of  certain  insolvent  debtors,  for  having 


tained  goods  prison,  at  the  suit  (amongst  others)  of  Messrs.  Thomson,  &,c.  hath 
whose^  U*  "°^  applied  to  this  Court  to  take  the  benefit  of  the  stat.  46  G.  3, 
was  detained)  for  the  relief  qf  certain  insolvent  debtors  ;  now  it  appearing  to 
by  false  pre- 
tences; tor 
either  it 
should  be 
stated  in  the 
words  of  the 
Stat.  41  G.  3. 

f  i)v^i*t  ^^  f  f^f^f^duleiUly  obtained  goods  of  K.  J-  aw^  E.  P.  on  false  pretences  ; 
which  the  or-  and  which  order  is  as  follows,  viz. — London.  At  the  general  ses- 
derwasmade)  gjo^g^  gcc.  on  the  lOth  of  August  41  G.  3.  R.  Tomkins,  a  prisoner 
hwwingly  and  fot  debt,  in  the  custody  of  the  warden,  &c.  of  the  Fleet,  8cc. :  being 
desigtiediy  by  brought  before  the  justices,  &c.,  by  (he  said  warden,  by  virtue 
ces  obtallred  <*^  *  warrant,  $Cc.  issued  *  in  that  behalf,  on  the  petition  of  the 
the  goods;  or 

at  least,  that  he  fraudulenth/,  by  false  pretences,  obtained  them  ;  the  description  of 
the  oftence  adopted  by  the  slat.  46  Geo.  3.  c,  108.  *.  39.  with  reference  to  the  former 
statute;  (which  word  f7-auduleutlij  is  also  used  in  the  recital  of  the  section  in  the  for- 
mer act.)  And  a  second  order  of  remand,  however  regular  under  the  last  statute, 
professing  to  be  made  upon  view  of  the  former  defective  order,  was  therefore 
quashed.  But  it  is  competent  to  any  existing  creditor  to  object  to  the  discharge  of 
an  insolvent  debtor,  on  due  proof  of  such  former  oftence  described  in  the  statute, 
though  he  were  not  a  creditor  at  the  time  of  such  former  order  of  remand  made. 

sasa 
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snid  R.  Tomkins,  in  order  to  take  ihe  benefit  of  the  ad,  &c.  for         1807. 

the  relief  of  certain  insolvent  debtors  :  but  it  appearing  to  this         

Court  that  he  obtained  goods,  value  1 13/.  of  J,  K.  and  E.  P.  (at  "^'''^  ^'^® 
whose  suit,  amongst  others,  he  is  detained,)  bi/  false  pretences ;  TomkinS, 
he  is  therefore  for  and  on  account  thereof  remanded  back  to 
the  said  prison  of  the  Fleet,  &-c.  to  be  detained  until  he  shall 
be  discharged  by  due  course  of  law,"  &c. — It  is  ordered  by 
this  Court,  that  the  said  R.  Tomkins  be,  and  he  is  hereby  re- 
manded into  the  custody  of  the  marshal  of  the  said  prison  of 
the  K.  B." 

The  recited  order  of  sessions  of  the  1 0th  of  August  1801,  re- 
manding the  defendant  into  custody,  (on  which  the  last  order 
%\as  founded)  was  made  upon  the  40th  section  of  the  prior 
insolvent  debtor's  act  of  the  41  G.  S.  c.  70. ;  which,  reciting, 
that  "  evil  disposed  persons,  to  support  their  profligate  way  of 
"  life,  have,  by  various  subtle  stratagems^  threats,  and  devices, 
*'  fraudulently/  obtained  money,  goods,  8cc.  to  the  great  injury 
"  of  industrious  families,  and  to  the  manifest  prejudice  of 
"  trade  and  credit,  enacts  ihat  no  prisoner,  who  knozringhj  and 
"  designedly,  by  faUe  pretence  or  pretences,  shall  have  obtained 
"  from  any  person  money,  goods,  &c.  shall  have  any  benefit  or 
*'  discharge  under  this  act."  And  by  s,  52.  in  order  that  the 
objection  for  which  the  discharge  was  refused  may  be  clear 
aad  certain,  the  justices  are  required  to  state  it.  The  last  or- 
der of  remand  in  question  was  made  upon  the  last  insolvent 
debtors  act  of  the  46  G.  3.  c.  108.  the  iJJJth  section  of  which 
provides  "  that  no  prisoner  who  shall  have  been  remanded  to 
"  prison,  under  any  act  heretofore  passed  for  the  relief  of  insol- 
"  vent  debtors,  for  having  fraudulently  obtained  money,  ^oods, 
"  &c.  on  false  pretences,  shall  have  any  benefit  or  discharge  [  182  ] 
"  under  this  act."  And  this  is  followed  by  a  similar  direction 
{s,  51.)  as  in  the  former  statute. 

Marry  at,  in  moving  for  the  rule  in  the  last  term,  objected 
to  the  last  order,  as  founded  altogether  upon  the  prior  order  of 
remand,  which  did  not  state  a  sufficient  case  within  the  stat. 
41  G.  3.  c.  70.  to  warrant  it.  1st,  in  not  stating  that  the  de- 
fendant had  knowingly  and  designedly  ^  or  fraudulently,  by  false 
pretences  obtained  the  goods ;  which  is  the  description  of  the 
offence  mentioned  in  the  40tb  section.     2dly,  In  not  stating 

what 


mgainst 
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what  the  false  pretences  were,  which  is  required  (a)  in  an  in- 
dictment on  the  Stat.  30  G.  2.  c.  24.  containing  the  same  de- 
scription of  offence. 
ToMKiNS.  Lawes  now  shewed  cause,  and  said,  that  every  intendment 
should  be  made  in  support  of  an  order  of  justices  (6),  though 
not  of  a  conviction ;  and  this  is  of  the  former  description. 
Therefore  the  Court  will  intend  that  the  justices  making  the 
former  order  of  demand  had  satisfactory  proof  that  the  defend- 
ant had  knowwgly  and  designedly  obtained  the  goods  by  false 
pretences  ;  for  the  stat  41  G.  3.  c.  70.  s.  40.  does  not  use  the 
word  Jraudulently  in  the  enacting  part.  But  the  order  in  ques- 
tion, now  sought  to  be  set  aside,  has  the  word  fraudulently ; 
which  the  last  insolvent  debtor's  act,  on  which  that  order  was 
founded,  uses  as  descriptive  of  the  offence  in  the  prior  statute. 
r  183  1  ^'^'^  Court,  however  observed,  that  the  last  order  professed  to 

<.  have  been  made  merely  upon  the  foundation  of  the  former 
order  of  remand  ;  and  if  that  were  bad  upon  the  face  of  it,  the 
order  in  question  must  also  fall  to  the  ground.  But  the  effect 
of  this,  they  said,  would  not  be  to  direct  the  discharge  of  the 
prisoner;  for  if  this  order  were  quashed,  it  would  still  be  open 
to  the  prosecutors,  when  he  was  brought  up  again  to  the  sessions 
to  be  discharged,  to  shew  that  lie  had  been  guilty  of  any  prac- 
tices which  would  warrant  their  remanding  him  under  the  pro- 
visions of  the  act. 

Lawes  thereupon  intimated  that  an  objection  had  been  taken 
and  much  pressed  at  the  sessions,  that  it  was  not  competent  to 
atiy  person  to  oppose  the  prisoner's  discharge  on  account  of 
such  former  mal-practices,  unless  they  were  creditors  at  the 
time ;  which  might  apply  to  those  who  would  oppose  his  dis- 
cliarge  on  a  future  occasion. 

Lord  Ellenbgrough  C.J.  There  is  no  foundation  for  the 
objection  taken  at  the  sessions,  that  the  party  objecting  to  the 
prisoner's  discharge  for  such  mal-practices  should  have  been  a 
creditor  at  the  time.  For  the  legislature  did  not  furnish  that 
ground  of  objection  on  account  of  the  interest  of  the  particular 
creditor  who  urges  it,  but  on  public  policy,  to  prevent  a  person 

(a)  Rex  V.  Mason,  2  Term  Rep.  581. 
ib)  Rex  V.  Clayton,  3  East,  58. 

guilty 
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guilty  of  such  iramoral  conduct  from  being  let  loose  again  upon 
the  public  to  continue  his  depredations.  We  may  therefore 
hope  that  this  objection  will  not  be  started  again.  There  was 
also  another  objection  taken,  founded  upon  The  King  v.  Mason, 
which  need  not  be  repeated  on  any  future  occasion  ;  namely, 
the  not  stating  what  the  false  pretences  were  for  which  the 
prisoner  was  remanded :  for  that  was  the  case  of  an  indictment 
upon  the  statute  of  Geo.  2.  where  it  was  holden  to  be  necessary 
to  state  what  the  false  pretences  were,  in  order  to  give  the 
party  an  opportunity  of  knowing  against  what  he  was  to  de- 
fend himself.  But  the  other  objection  to  the  recited  order,  on 
'which  the  order  in  question  is  bottomed,  is  clearly  valid  for  the 
defect  pointed  out,  in  not  stating  that  the  false  pretence  was 
made  knowingly  and  designedly/,  as  the  former  act  describes  it, 
or  at  least  fraudulently,  as  the  offence  is  described  in  the  latter 
act.  A  man  may  innocently  obtain  goods  on  a  pretence  which 
is  false,  if  he  do  not  know  that  it  is  false  :  as  if  a  servant,  igno. 
rant  of  the  deceit,  be  sent  by  his  master  for  goods  upon  a  false 
pretence,  which  he  directs  him  to  make. 

JPer  Curiam.  Let  the  order  of  sessions  be  quashed;  and  the 
objection  will  be  left  entire,  to  be  substantiated  by  competent 
evidence  when  the  party  is  brought  up  again  before  the  ses« 
sions. 


1807. 

The  King 

against 
ToMKlNS. 

[  184  J 


Doe,  on  the  Demise  of  hocKwooD,  against  John   ||^g^„„^, 
Clarke  and  Brown.  Jan.  asth.* 


IN  this  ejectment,  tried  before  Heath  J.  at  the  last  assizes  for  Where  one 
Essex,  it  appeared  that  LocJcwood  had  leased  the  premises  in   leased  .^'^r  21 
question,  a  farm  house  and  land,  on  a  lease,  dated  l6th  January   tenant,  his 
1800,  to  Thomas  Clarke;  "habendum  from  Michaelmas  1800,  executors, 
for  21  years,  if  the  said  T.  Clarke  and  his  executors,  &c.  should   long  continue 

to  uihahit 
and  dwell  in  the  farm-house,  and  actually  occupy  the  lands,  &c.  and  not  let,  set, 
assign  over,  or  otherwise  depart  with  the  lease :  held  that  the  tenant  having  become 
bankrupt,  and  his  assignees  having  possessed  themselves  of  the  premises  and  sold 
the  lease,  and  the  banKrupt  bein^  out  of  the  actual  possession  and  occupation  of 
the  farm,  the  lessor  might  maintaui  ejectment  without  a  previous  re-entry,  tlic  conti- 
nuance of  the  term  itself  being  made  to  depend  upon  the  lessor's  actual  occupation. 

so 
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DOK 

againtt 


I8O7.  80  long  continue  to  inhabit  and  dwell  with  his  and  their  family 
and  servants  in  the  said  farm-house,  and  he,  his  executors,  &c. 
should  so  long  continue  actually  to  hold  and  occupy  the  said 
Clarke,  farm,  lands,  and  premises,  and  not  let,  set,  assign  over,  or 
otherwise  depart  with  this  present  lease,  or  the  farm  and  pre- 
mises, or  a  part  thereof,  to  any  person  whatever."  There  was 
also  a  covenant  not  to  underlet,  sell,  assign,  or  otherwise  depart 
M'ith  the  demised  premises,  or  any  part  thereof.  And  there 
was  a  proviso,  "  that  if  any  of  the  said  covenants  should  be 
broken,  the  lessor  might  re-enter,  and  from  thenceforth  the 
said  lease  should  cease  and  be  void."  It  was  proved  that  Thomas 
Clarke  became  a  bankrupt,  and  that  the  defendants,  as  his  as- 
signees, and  with  his  approbation  and  consent,  sold  the  lease 
for  1,200/.  And  that  one  Wright,  by  the  appointment  of  the 
defendant  Brown,  managed  the  farm  as  his  bailiflf  or  agent. 
There  was  other  evidence  in  the  cause  offered  to  shew  other 
breaches  of  covenant ;  but  no  question  was  raised  on  them ; 
and  a  verdict  was  taken  for  the  plaintiff:  reserving  the  ques- 
tion, whether  this  were  such  an  assigning  over,  &c.  or  other- 
t  ^S"  J  wise  departing  with  the  lease  as  entitled  the  lessor  of  the  plain- 
tiff to  recover. 

Curwood,  in  the  last  term,  obtained  a  rule  nisi  for  setting 
aside  the  verdict ;  and  then  stated  another  objection,  w  hich  he 
conceived  to  have  been  reserved  ;  that  this  was  the  case  of  a 
forfeiture  for  a  condition  broken,  and  that  the  lessor  should 
have  re-entered  before  he  brought  his  ejectment. 

The  Court,  however,  on  hearing  the  report  of  the  learned 
judge  now  read,  were  clearly  satisfied  that  there  was  no  foun- 
dation for  any  objection  ;  and  they  stopped  Garroro,  who  was 
to  have  opposed  the  rule.  And  it  was  only  now  suggested  by 
Curwood,  that  this  was  an  assignment  in  invitum,  which  ought 
not  to  prejudice  the  tenant. 

Lord  Ellenboeough  C.  J.  If  at  the  time  of  the  eject- 
ment brought,  Thomas  Clarke^  the  bankrupt,  had  ceased  to  con- 
tinue dwelling  in  the  farm  house,  and  no  longer  had  the  actual 
occupation  of  the  farm,  the  lease  of  which  had  been  actually 
sold  by  the  assignees,  and  another  person  had  the  management 
of  it,  it  is  clear  that  there  was  an  end  of  the  term,  which  was 
only  made  to  enure  so  long  as  the  tenant,  who  is  still  living, 
continued  in  the  actual  occupation  of  the  premises.     This  is 

not 
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not  the  case  of  a  forfeiture ;  but  his  actual  occupation  is  a  con-         1 807. 

dition  annexed  to  the  lease;  and  it  was  considered  in  Doe  v.  

Carter  (a),  as  a  settled  point,  that  such  a  condition  *would  be        ao-aintt 
good  to  determine  the  lease  in  cases  of  bankruptcy.  Clarke. 

Lawbence  J.  If  this  had  been  a  question  of  forfeiture,  [  ^^7  J 
there  might  have  been  something  in  the  objection ;  but  here 
the  term  itself  is  made  to  continue  and  depend  upon  the  per- 
sonal occupation  of  (he  lessee.  It  is  like  the  case  of  a  lease  for 
fil  years,  if  the  lessee  shall  so  long  live,  there  if  he  die  before 
the  21  years  run  out,  there  is  an  end  of  the  term.  Here  the 
lease  in  effect  is  for  21  years  if  Thomas  Clarke  shall  so  long  live 
in  the  house.  Then  if  he  had  ceased  to  live  there,  from  what- 
ever cause,  the  condition  on  which  the  term  was  made  to  de- 
termine has  happened,  and  there  is  an  end  of  his  interest  in  the 
premises. 

The  other  Judges  concurring. 

Rule  discharged. 

(a)  8  Term  Rep.  57.  and  300.  where  all  the  prior  cases  are  collected. 
And  vide  Doe  v.  Hawke,  2  East.  481. 


Elden,  Administrator  of  Elden,  against  Keddell.      Wedim^yt 

Jan.  28tli. 

THE  plaintiff  brought  an  action  for  money  had  and  received 

to  his  use,  as  administrator  of  his  father,  under  letters  of  k    i,*!!f*^'ct8 

administration  dated  in  June  1806:   and  proved  by  a  broker  directing  let- 

who  was  employed  in  179l>   soon  after  the  intestate^s  death,  to  *^"  of  admi- 

value  his  property,  that  he  had  valued  effects' in  a  public-house  \^^  granted, 

which  had  been  kept  by  the  intestate,  and  that  the  publican  witli  the  sur- 

who  succeeded  him  had  paid  113/.  for  them  into  the  hands  of  f„Pj|,e  same 

the  defendant,*    a  brewer,    who  had  supplied  the  house  with  is  evidence  of 

beer,  and  who  appeared  to  act  on  the  occasion  as  the  friend  of  J' ^  !)'arW*'to 

the  intestate's   widow.      And  by  another  witness  it  appeared  whom  the  ad- 

that  the  defendant  was  a  creditor  of  the  intestate  to  a  larger  nnnistratioii 

1  1  -.^1  rijz-i  IS  directed  to 

amount  than  the  sum  so  received.     On  the  part  of  tiie  defend-  (^^  granted 

ant  it  was  proved,  that  immediately  after  the  intestate's  dealli   <>f  <he  intes- 
tate's effects, 
without  producing  the  letters  of  administration  themselves;  notwitlistandin*,' subse- 
quent letters  of  administratioo  granted  to  another:  the  first  not  being  recalled. 
Vol.  VIII.  L  in      *[  188  ] 
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1S07.        in  1791  his  widow  went  to  the  surrogate's  office  at  Rochester 
^  for  the  purpose  of  administering  to  his  effects.     And  the  pro- 

against  P**"  officer  produced  in  evidence  the  original  book  of  acts,  with 
KiiDDELL.  the  fiat  of  the  surrogate  for  letters  of  administration  to  be 
granted  to  her.  The  entry  was  as  follows. — "  Eldeti  Edu\ — 
"  On  the  18th  day  of  ^pril  1791  power  was  granted  to  Eliza- 
"  beth  Elden,  the  lawful  widow  and  relict  of  Edward  Elden, 
**  late  of  the  parish  of  Chalk,  in  the  county  of  Kent,  victualler^ 
"  deceased,  to  administer  the  goods,  chattels,  and  credits  of  the 
"  said  deceased,  she  having  been  first  sworn  duly  to  administer. 
"  Till  the  last  day  of  Jw/y  to  exhibit  an  inventory."  "  Same 
"  day  bond  from  Elizabeth  Elderly  widow,  Matthew  Dazeson 
"  and  John  Clat/,  under  100/."  But  as  the  letters  of  admini. 
stration  themselves  were  not  produced,  nor  evidence  of  any 
search  having  been  made  for  them  since  the  widow's  death, 
the  evidence  tendered  was  deemed  insufficient,  and  a  verdict 
for  US/,  passed  for  the  plaintiff  at  the  trial  before  Macdo- 
nald  C.  B.  at  the  last  assizes  for  Kent,  with  leave  to  the  defend- 
ant to  move  for  a  new  trial.  And  a  rule  nisi  for  setting  aside 
the  verdict  having  been  obtained  in  the  last  term,  Best  Serjt.and 
Lawes  appeared  now  to  shew  cause  against  it;  and  Garrow 
and  Bayley  Serjt.  in  support  of  it.  But  on  hearing  the  report 
read, 

Lord  Ellenborough  C.  J.  said,  that  it  could  not  be  ques- 
tioned but  that  the  original  book  of  acts  of  the  Court,  which 
was  the  authority  for  the  proper  officer  afterwards  to  make  out 
the  letters  of  administration,  was  proper  evidence  of  the  title  of 
the  widow:  for  the  letters  of  administration,  were  only  the  copy 
of  the  original  minutes  of  the  court,  drawn  up  in  a  more  formal 
manner.  That  he  had  known  this  evidence  produced  on  other 
occasions.  And,  in  answer  to  a  suggestion,  that  by  the  grant 
of  the  subsequent  letters  of  administration  to  the  son  it  was  to 
be  presumed  that  the  administration  before  decreed  to  be  grant- 
ed to  the  widow  was  recalled  or  cancelled ;  he  said  it  w  as 
enough  that  administration  de  facto  was  granted  to  the  widow, 
pending  which  the  money  may  have  been  paid  to  the  defend- 
ant by  her  authority. 

Per  Curiam,  Rule  absolute  (a). 


[  189] 


(«)  Vide  BttlL  N.  P.  246.  which  cites  Garrett  v.  Lister,  1  Lev.  25. 
where  this  point  was  ruled ;  contrary  to  Bidl.  N.  P.  108.  referring  to 

Lems 
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Lewis  V.  Brag,  M.  16  Geo.  2  cor.  Lee  C.J.  ^tGuiltUiall;  where  it  is  1807. 

said  that  the  administrator  shall  not  be  permitted  to  give  such  book,         - 
or  a  copy  of  it  in  evidence,  unless  he  have  proved  the  administration       Elden 
under  the  seal  of  the  Court  lost.  ^^  aorainst 

Keddeli.. 


[  190  ] 
GooDRiGHT,   on   the  Demise  of  Peters,   against  J^^^^^.^ 
/  Vivian. 

THIS  ejectment,  to  recover  possession  of  an  estate  in  the  If^ree*  be  ex- 
parish  of  Philleigh  in  Cornwall,  was  brought  upon  the   aTmlr^°* 
ground  of  a  forfeiture,   alleged  to  have  been  incurred  by  the   waste  cannot 

defendant's  committing  waste  in  cuttinx  down  timber  trees,  con-   be  coramit- 

.  .  ted  bv  cut- 

trary  to  a  proviso  in  the  lease  under  which  he  held  the  premises.    (j„„  {hem 

The  lease  contained,  amongst  others,  this  exception ;  **  Except  down ;  and 

and  always  reserved  out  of  these  presents  and  the  demise  and  eiectment 

lease  hereby  made,  all  trees  of  oak,  ash,  and  elm,  now  growing,  cannot  be 

or  hereafter  to  gruw  in  or  upon  the  said  demised  premises,  or  ^'"^^''o'"  as 

"any  part  thereof."    It  also  contained  a  proviso,  that  "  if  the  de-  committed  in 

fendant  should  commit  any  waste  in  or  upon  the  said  demised  prC'  ^/  upon  the 

demised  i*re^ 
tnises,    it  should  be  lawful  for  the  lessor  to  re-enter."      The   0ii;jcs. 

plainliflf's  witnesses  proved  at  the  trial  that  the  trees  in  question 
of  the  description  mentioned,  and  in  number  about  20  or  S0> 
grew  in  a  coppice  wood  of  an  acre  and  a  half,  parcel  of  the  de- 
mised premises,  and  were  disposed  of,  while  standing,  by  public 
sale,  together  with  the  coppice  wood,  and  were  by  the  purchaser 
Cut  down,  or  barked  for  the  purpose  of  cutting.  Some  of  the 
trees  grew  from  old  stools ;  others  were  maiden  trees,  some 
above  40  years  grow  th ;  but  all  were  24  inches  or  upwards  in 
girth,  which,  by  the  custom  of  that  country,  are  deemed  tim- 
ber. The  jury  found  a  verdict  for  the  plaintiff  on  the  merits  : 
but  as  it  appeared  by  the  lease  that  all  the  trees  of  oak,  SvC. 
were  excepted  out  of  the  demise,  the  question  whethtr  ihey  could  • 
be  the  subject  of  waste  was  saved  to  the  defendant ;  with 
liberty  to  move  to  en'.er  a  nonsuit,  if  the  Court  should  think 
the  action  not  maintainable.  Such  a  rule  was  accordingly  L  'J'  J 
moved  for  in  the  last  term,  when  several  authorities  were  cited 
by  Gaselee,  to  shew  that  waste  could  not  be  committed  upon  any 
Bubject  matter  excepted  out  of  the  demise.     1 1  IJ.  4.  J2.  b. 

L  a  noted 
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1807.        noted  in  22  ^tn.  Abr.  448.  tit.  Waste  G.  pi.  8.     JDy.  19  a.  pi. 

1 10.  cites  E.  20  Eliz.  C.  B.  Bull.  A'.  P,  1  ig.    In  Lewknor  v. 

against        -^^^^  ^  ^^^"  '^^*   ^^'®  '^"'^  question  Was,  whether  the  exception 
Vivian,      of  the  trees  by  the  lessee  in  his  assignment  were  good. 

Dampier  {Letis  Serjt.  was  with  him)  now  shewed  cause  against 
the  rule,  and  contended,  on  the  authority  of  fVhilster  v.  Pas- 
low  (a),  that  only  the  trees  themselves,  and  not  the  soil,  were 
excepted ;  which  was  shewn  further  by  the  reservation  to  the 
landlord  of  free  ingress  and  regress  to  cut  down  and  remove  (be 
trees.  And  therefore  the  soil,  for  which  the  ejectment  was 
brought,  might  be  forfeited.  In  Lord  Rich  v.  Makepeace  (6), 
though  trees  were  excepted,  it  was  determined  that  the  lessee 
had  liberty  to  take  the  loppings  for  fireboot.  [Lord  Elleribo' 
rough  C.  J.  I  do  not  understand  how,  if  the  trees  were  ex- 
cepted, the  lessee  could  be  entitled  to  any  part  of  the  trees 
without  some  other  words.]  At  least  he  has  an  interest  in  the 
r  iQo  "1  shade  of  the  trees.  Then  the  effect  of  cutting  down  the  timber 
is  to  alter  the  nature  of  the  ground,  and  to  convert  wood  into 
coppice,  thereby  destroying  the  evidence  of  the  land;  which 
of  itself  is  waste :  as  if  he  convert  arable  into  wood,  or  wood 
into  meadow.     Co.  Lit.  53.  b.  , 

The  Court  however,  without  hearing  the  defendant's  counsel 
.  were  clearly  satisfied  that  waste  could  only  be  committed  of  the 
thing  demised  •  and  here  the  trees  being  excepted  out  of  the 
demise  no  waste  could  be  committed  of  them,  and  consequently 
no  forfeiture  could  be  incurred  by  cutting  them  down,  within 
the  provision  of  the  lease.  That  as  to  altering  the  evidence  of 
the  land,  the  cutting  down  of  an  adjoining  wood,  on  which 
the  demised  close  was  described  as  abutting,  might  as  well  be 
contended  to  be  waste* 

Rule  absolute. 
Sir  ^.  Gihhs,  Burrough,  and  Gaselee,  were  to  have  supported 
the  rule. 

(a)  Cro.Jac.  487. 

(6)  Nay,  29.  This  case  was  also  cited  to  shew  that  if  the  lessee  cut 
any  tree,  waste  would  lie  as  well  for  the  loppings  as  for  the  body  of 
the  tree:  and  so  the  case  is  stated  in  22  Vin.  Abr.  441.  but  the  word 
waste  is  interpolated  in  the  latter  book ;  for  the  report  runs  thus,  "  If 
he  cut  any  tree,  it  shall  be  (some  word  omitted,  probably  trespass)  as 
well  for  the  loppings  as  for  the  body  of  the  tree."  This  was  adverted 
to  by  the  defendants  counsel. 
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1807. 
The  King  against  Luffe.  Saturday, 

Jan.  31st. 
A   N  order  of  bastardy  returned  into  this  court  by  certiorari  ^^  A"  ^^^^^ 
■^  ^  was  as  follows.     Suffolk  to  wit. — The  order  of  S.  K.  and  stated  to  ^e 
J.  H.  two  of  H.  M.  justices  of  the  peace,  &c.  made  the  20th   ™ade  upon 
of  Jugust  1806,  concerning  a  male  bastard  child  lately  born  in   JiJe  wife  « 
the  parish  of  Benhall,  (in  the  said  county)  on  the  body  of  Mary  otherwise,  is 
Taylor,  wife  of  Jonathan  Taylor,  late  of  B.  aforesaid,  mariner,  wm^Je^"*^ '' 
Whereas  it  appeareth  unto  us,  the  said  justices,  upon  the  oath  of  sunied  that 
the  said  Mary  Taylor,  as  otherwise^,  that  her  husband  hath  been   *^*^  "°"'^ 
beyond  the  seas,  and  that  she  did  not  see  her  said  husband  or  husband  was 
had  access  to  him  from  the  9th  of  April  1804,  until  the  29ih  of  proved  by 
June  last  past:  And  whereas  it  hath  also  appeared  unto  us,  the  wiinessMoa 
said  justices,  as  well  upon  the  complaint  of  the  churchwardens,  oalh  other 
8cc.  of  Benhall,  as  upon  the  oath  of  the  said  Mary  Taylor,  that  J^jr-"  ]^^    ^ 
she,  the  said  Mary  Taylor,  on  or  about  the  13th  of  July,  now  last  proved  byher 
past,  was  delivered  of  a  male  bastard  child  in  the  said  parish  of  .?>  "'^*  *'l® 
Benhall,  and  that  the  said  male  bastard  child  is  likely  to  become  the  jiistiocs 
chargeable  to  the  said  parish  of  Benhall:  And  further,  that  //.  was  founded 
Lvffe  of  Benhall,  8cc.  did  beget  the  said  bastard  child  on  the   proof?  °    ^^ 
body  of  her,  the  said  Mary  Taylor:  And  whereas  the  said  H.  2.  Such  an 
Luffe  halh  this  day  appeared  before  us,  but  hath  not  shewn  any  ^rderh  lating 
cause  why  he  should  not  be  adjudged*lhe  reputed  father  of  the  married  wo- 

said  bastard  child:  We  therefore,  upon  examination  of  the  cause  ""'"  >s  good, 

•    •  r  1  •  II  »    >  J    /-  /     tnougn  if 

and  circumstances  ot  the  premises,  as  well  upon  *  the  oath  of  the  onlystatethat 

said  Mary  Taylor,  as  utheruise,  do  hereby  adjudge  him,  the  said  such  child 

H.  Lufe,  to  be  the  reputed  father  of  the  said  bastard  child ;  and  bftome'lharle-> 

do  also  adjuiige  that  the  said  bastard  child  was  born  in  the  said  able;  which 

parish  of  Benhall.    And  thereupon  we  do  order,  as  well  for  the  oniuTs^aT*'' 

belte;"  relief  of  the  said  parish  of  B.  as  for  the  sustentation  and  GG.  2.  c.  31. 

relief  of  the  said  bastard  child,  that  the  said  H.  Lufe  shall  forth-  '-.I- ^/  ^P" 

'  "^  piled  to  the 

bastards  of 
single  women :  for  upon  that  statute,  as  well  as  the  stat.  18  Etiz.  c  3.  which  has  the 
words  bom  out  cf  lawfid  matrimony,  the  only  question  is  wliether  the  child  be  by  law 
a  bastard. 

3.  Non  access  of  the  husband  need  not  be  proved  during  the  whole  period  of  the 
wife's  pregnancy  :  It  is  sutticient  if  the  circumstances  of  the  case  show  a  natural  im- 
possibility that  the  husband  could  be  the  father;  as  where  he  had  access  only  a  fort- 
Ijight  before  the  birth.  '  [  191  I 

\,  3  with 
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I8O7.  wilb,  upon  notice  of  tbis  our  order,  pay  to  the  said  church- 
^  ~T~"  M-ardens,  &c.  of  the  parish  of  B.  21.  3$.  6d.  for  and  towards 
against  ^^^  '>'"S '"  °^  '''^  ^^'^  Marj/  Tai/lor,  and  the  maintenance  of  the 
LuFFE.  said  bastard  child,  to  the  time  of  making  this  our  order.  And 
we  do  alio  hereby  further  order  that  the  said  II.  Lvffe  shall  like- 
wise pay  to  the  churchwardens,  &c.  of  the  parish  of  B.  for  the 
time  being,  3s.  weekly,  &c.  for  the  maintenance,  &.c.  of  the  said 
bastard  child,  so  long  time  as  the  said  bastard  child  shall  be 
chargeable  to  the  said  parish  of  JB.  And  we  do  further  order 
that  the  said  Mary  Taylor  shall  also  pay,  or  cause  to  be  paid  to 
the  said  churchwardens,  &c,  of  the  said  parish  of  B.  for  the 
time  being,  \s.  6d.  weekly,  so  long  as  the  said  bastard  child 
shall  be  chargeable  to  the  said  parish  of  B.,  in  case  she  should 
|iot  nurse  and  take  care  of  the  said  child  herself."  (Signed  and 
sealed  by  the  justices.  The  defendant  appealed  against  the 
prder   to    the   quarter   sessions,   by   which   court  it  was  con- 


Three  objections  were  taken  to  this  order  (a);  1st,  That  the 
wife  was  admitted  to  prove  the  non-access  of  her  husband. 
2dly,  That  tliis  being  the  child  of  a  married  woman,  the  justices 
had  no  jurisdiction  to  make  an  order  of  filiation,  unless  the 
[  ^95  ]  child  appeared  to  have  been  actually  chargeable,  and  not  merely 
likely  to  become  so.  Sdly,  That  the  non-access  of  the  husband 
was  not  proved  during  the  whole  time  of  the  wife's  pregnancy ; 
which  was  necessary  to  bastardize  the  issue. 

Storks  shewed  cause  against  the  rule  for  quashing  the  order. 
As  to  the  first  objection ;  the  non-access  of  the  husband  does 
not  rest  upon  the  evidence  of  the  wife  alone  ;  nor  does  it  even 
necessarily  appear  that  she  gave  any  evidence  of  that  fact.  The 
words  of  the  order  are  that  it  appeared  to  the  justices,  upon  the 
path  of  the  said  Mary  Taylor,  as  otherwise,  (by  which  must  be 
understood  other  legal  proof),  that  her  husband  had  been  be- 
yond sea,  and  that  she  had  not  seen  him,  or  had  access  to  him, 
&c.  And  the  words  as  otherwise,  occur  again  in  the  subsequent 
part  of  the  order.  It  was  long  ago  decided  in  Pendrell  v.  Peri" 
drell  {b),  and  Rex  v.  Bedall  (c),  that  non-access  may  be  proved 

(a)  The  presence  of  the  defendant  in  court  was  waved  by  consent. 
Vide  Rex  v.  Mathews,  Salk.  475. 
(6)  2  Stra.  925. 
\c)  lb.  941.  1076.    Rep.  temp.  Hardw.  379.  and  Andr.  9. 

to 
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to  bastardize  the  issue,  though  the  husband  be  in  England ;  and         1807. 

the  old  doctrine  of  the  Quatuor  MariaXa)  was  agreed  to  be  ex-         

ploded.     And  in  the  latter  case,  the  order  being  stated  to  be     ^''^  ^^^® 

J  .  '  °  against 

made     on  the  examination  of  the  wife  and  on  other  proof,"  it  was       Luffe, 

holden  to  be  good ;  though  it  was  agreed  that  the  evidence  of 
the  wife  alone  to  prove  non-access  would  not  have  been  suffi- 
cient, according  to  the  case  of  The  King  v.  Reading;  but  that 
she  was  a  witness  from  necessity  to  prove  the  criminal  conver- 
sation. It  appears  by  the  report  of  Rex  v.  Reading  (6),  that  «^  ^  ^ 
the  wife  was  the  only  witness  to  prove  the  non-access,  as  well 
as  the  criminal  intercourse ;  and  I<ord  Hards^icke  said,  "  it 
■would  be  of  dangerous  consequence  to  lay  it  down  in  general 
that  a  wife  should  be  a  sufficient  sole  evidence  to  bastardize  her 
child,  and  to  discharge  her  husband  of  tiie  burthen  of  its  main- 
tenance." Upon  the  authority  of  that  case,  the  order  was 
quashed  in  The  King  v.  Rook  (c) ;  it  having  been  made  upon 
the  sole  evidence  of  the  wife  as  to  the  nonoaccess.  Both  those 
cases,  therefore,  are  distinguishable  from  the  present.  The  2d 
objection  is  grounded  oa  this,  that  tlie  stat.  6  G.  2.  c.  31.  s.  1. 
>vhich  gives  jurisdiction  to  magistrates  to  take  examinations  for 
making  orders  of  filiation  in  case  of  bastards  likett/  to  become 
chargeable,  is  confined  in  terms  to  the  bastards  of  single  women. 
But  this  order  would  at  any  rate  be  good  on  the  general  statute 
of  the  18.  Eliz.  c.  3.  which  gives  the  magistrates  jurisdiction  to 
filiate  bastards  "  begotten  atid  born  out  of  lau^ul  matrimony/.*' 
And  it  was  determined  in  Rex  v.  Albertson  (jd),  that  a  bastard 
begotten  on  the  body  of  a  feme  covert  while  her  husband  was 
bevond  the  four  seas,  was  "  begotten  and  born  out  of  lawful  ma- 

(a)  Vide  Co.  Lit.  244.  a.  and  123.  b.  to  125. 129.  in  which  the  whole 
doctrine  is  discussed  in  the  notes. 

(6)  Rep.  temp.  Hardw.  79.  2  Sess.  Cat.  175.  and  Andr.  10.  Ford!%  MS. 
states  the  facts  thus,  "  John  Alman  was  husband  of  Mary  Alman,  and 
leaving  her  upon  the  25th  of  May  1731,  had  po  access  to  her  from  that 
time  till  the  25th  of  May  1733,  upon  which  clay  she  was  delivered  of 
a  bastard  child  begotten  by  the  defendant  Reading:  all  which  was  prot" 
ed  by  the  evidence  of  Mary  Alman.  TJjere  were  other  witnesset  who  prov- 
ed tliat  the  Imsband  wot  within  seven  miles  oj  his  wife  during  that  time," 

(c)  1  WiU.  340. 

id)  2  Salk.  483.     1  Ld.  Ray.  395.  and  Carth.  469. 

L  4  trimomj." 
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The  King 

affaimt 


I8O7.  trimoni/"  And  \n Hex  v.  Taylor  (a),  the  mother  of  a  bastard 
vras  after  her  marriage  holden  to  be  still  liable  to  be  committed 
for  *  disobedience  to  an  order  of  maintenance  made  under  the 
LuFFK.  statute  of  Elizabeth.  According  lo  Rex  y.  Mathews  (b),  and 
I  ^'^f  J  an  anonymous  case  in  10  Mod.  84.  it  is  not  even  necessary  to 
state  in  the  order  that  the  bastard  child  is  likely  to  become 
chargeable;  for  that,  say  the  Court,  will  be  presumed.  And 
in  Jiex  V.  Nelson  (c),  though  it  were  agreed,  that  it  ought  to 
appear  by  the  order  that  the  child  was  likely  to  be  chargeabw ; 
yet  that,  it  was  said,  sufficiently  appeared  by  the  order  to  pay 
such  charges  as  the  parish  had  been  at.  As  to  the  3d  objec- 
tion, that  the  child  was  born  after  access  of  the  husband  ;  the 
birth  of  the  child  was  on  the  13lh  of  July  1806,  and  the  fact 
of  non-access  stands  proved  from  the  Qth  of  April  1804  until 
the  29th  of  June  180(i:  the  access,  therefore,  of  the  husband 
was  not  till  within  about  a  fortnight  before  the  birth  ;  which 
renders  it  impossible,  in  the  course  of  nature,  that  he  could  have 
'  been  the  father.     In  support  of  this  objection  were  cited  at  the 

time  liegina  v.  Murray  {d),  and  Rex  v.  Albertson  (c),  to  shew  that 
non-access  must  be  proved  during  the  whole  time  of  pregnancy, 
in  order  to  bastardize  the  issue.  But  those  cases  were  decided 
upon  the  ground  of  the  old  rule  of  the  quatuor  maria,  now  ex- 
ploded by  the  subsequent  cases  of  St.  Andrew's  v.  St.  Bride's  {f), 
Pendrellv.  Pendrell  {g),  Rex  v.  Lubbenham  (/i),  and  Goodright 
v.  Saul  (i).  Besides,  the  Court  will  presume  every  thing  in 
favour  of  an  order :  and  where  it  is  apparent  from  the  facts 
Stated  that  the  defendant  is  the  father  of  the  child,  they  will 
not,  by  quashing  the  order,  make  the  husband  liable  to  main- 
tain it. 
[  198  ]  Wilson,  Alderson,  and  King,  contr^.     As  to  the  first  objec- 

tion, it  has  been  clearly  settled  since  The  King  v.  Readings  that 
the  wife  is  not  a  competent  witness  to  prove  the  non-access  of 
her  husband,  though  from  the  necessity  of  the  case  she  is  ad- 
mitted to  prove  the  act  of  adultery.  And  it  is  no  answer  to 
say  that  she  was  not  the  sole  witness  ;  and  that  the  fact  of  non- 
access  may  have  been  proved  by  other  evidence,  by  reason  that 

(a)  3  Bun:  1679,  {h)  2  Salk.  475.  (c)  1  Ventr.  37. 

(^d)  Salk.  122.  ie)  1  Ld.  Ray.  395.  (/)  1  Stra.  45. 

ig)  2  Sira.  925.  (A)  4  Term  Rep.  251.       (?)  lb.  356. 

the 
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the  order  is  stated  to  have  been  made  upon  her  examination.        1807. 

upon  oath,  as  otherwise:  for  it  expressly  appears  that  the  non-         

access  was  proved  by  her:  And  though  it  were  also  testified  „JaiiM^ 
by  other  evidence,  (which  other  evidence,  however,  does  not  Luffe. 
necessarily  appear  to  have  been  upon  oath) ;  yet  the  judgment 
of  the  magistrates,  which  must  be  taken  to  have  been  formed 
upon  all  the  evidence  taken  together,  cannot  be  sustained  if 
part  of  that  evidence  were  incompetent  to  be  received  ;  for  the 
Court  cannot  tell  what  degree  of  weight  was  given  to  her  tes- 
timony as  to  the  fact  of  non-access  in  coming  to  the  conclusion. 
The  2d  objection  was  only  argued  by  some  of  the  defendant'^ 
counsel,  on  the  words,  "  horn  out  of  lawful  matrimony^'  in  the 
statute  of  Elizabeth,  and  on  the  words,  "  dngle  woman,"  used 
in  the  stat.  6  Geo.  2.  neither  of  which,  they  said,  applied  to  the 
illegitimate  child  of  a  married  woman.  But  this  objection, 
being  discountenanced  by  the  Court  for  the  reasons  after  stated, 
was  ultimately  abandoned.  3dly,  The  law  presumes  access, 
and  the  proof  of  non-access  must  come  from  the  party  disputing 
the  legitimacy.  The  mode  of  proof  was  formerly  very  plain 
and  precise ;  for  unless  the  husband  were  proved  to  be  beyond 
the  four  seas,  or  labouring  under  some  personal  disability,  the 
children  were  deemed  legitimate.  If,  says  Lord  Coke  {a),  "  the  r  jgg  n 
issue  be  born  within  a  month,  or  a  day  after  marriage,  between 
parties  of  full  lawful  age,  the  child  is  legitimate."  The  law, 
therefore,  never  looked  to  the  period  of  conception,  or  to  the 
actual  poiisibility  of  the  husband  having  begotten  the  child,  but 
only  to  the  notorious  fact  of  its  birth  during  the  marriage,  and 
while  the  husband  was  within  the  four  seas  (6).  The  doctrine, 
indeed,  of  the  extra  quatuor  maria,  is  now  obsolete;  and  is  sup- 
plied by  the  positive  proof  of  non-access,  though  the  husband 
be  in  England ;  but  so  much  of  the  old  rule  of  law  still  holds, 
that  if  access  be  proved  at  any  time  between  the  possible  con- 
ception and  the  birth,  the  child  is  legitimate.  So  Mr.  Justice 
Blackstone  (c),  speaking  of  the  old  doctrine,  says;  "  II  the  hus- 
band be  out  of  England,  (or,  as  the  law  so  somewhat  loosely 
phrases  it,  extra  quatuor  maria)  for  above  nine  months,  so  that  no 

(a)  Co.  Lit.  244.  a. 

(h)  Many  cases  were  referred  to,  which  are  collected  in  4  Vin,Abr. 
21.  letter  B,  pi.  3,  4,  5,  and  C. 
(c);i.  Bhc.  Com.  437. , 

access 
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1807.        access  to  his  wife  can  be  presumed  :  her  issne  during  that  period 

shall  be  bastards.    But  generally  (he  adds,  with  reference  to  the 

t^ains^^  ^^^^^  determinations  engrafted  on  the  old  rule,)  during  the  co- 
LuFFB.  verture,  access  of  the  husband  shall  be  presumed,  unless  the 
contrary  can  be  shewn ;  which  is  such  a  negative  as  can  only 
be  proved  by  shewing  him  to  be  elsewhere."  [Lord  Ellenbo- 
rough  C.  J.  Suppose  a  husband,  who  had  been  out  of  reach  of 
access  during  the  whole  period  of  the  wife's  possible  gestation, 
returned  to  his  wife  the  very  instant  before  her  actual  delivery, 
can  it  be  contended  that  the  child  would  in  such  case  be  legi- 
r  OQQ  ^  timate  ?  The  ground  insisted  upon  in  the  case  of  T/ie  Queen 
V.  Murray f  was  a  little  slurred  by  Mr.  Justice  Lee,  in  The  King 
V.  Reading.  If  the  fact  be  once  ascertained  that  it  is  naturally 
impossible,  (I  do  not  say  improbable  merely)  (hat  the  husband 
should  be  the  father  of  the  child,  the  conclusion  follows,  that 
the  child  is  a  bastard.  There  is  a  very  early  case  of  Foxcroft 
ID  the  time  of  Ed.  1.  (a),  where  an  infirm  bed-ridden  man  was 

privately 

(a)  F.  10  Ed.  1.  B.  Rot.  23. 1  Rol.  Abr.  359-  It  is  to  be  observed, 
however,  that  as  the  case  is  stated  in  Rolle,  R.  the  infirm  bedridden 
man  was  married  to  A.  by  the  bishop  of  London  privately,  in  no  church 
or  chapel,  nor  with  the  celebration  of  any  mass;  "  le  dit  A.  Esteant  adonque 
pregnant  del  tit  R."  &c.  Now  if  by  the  word  del  it  be  meant  that  A. 
was  pregnant  by  th^  man  whom  she  afterwards  married  (and  the  words 
are  so  construed  in  other  abridgments);  assuming  that  there  was  a 
marriage  the  case  is  scarcely  intelligible ;  for  it  is  contrary  to  the  whole 
current  uf  decisions  to  say  that  a  child  bom  after  the  marriage  of  its 
actual  parents,  if  begotten  before,  is  a  bastard :  And  if  R.  were  in  truth 
the  father  of  the  child  begotten  some  time  before,  it  was  a  matter  of 
no  consequence  how  infirm  of  body  he  was  at  the  time  of  his  marriage, 
only  12  weeks  before  the  birth;  and  yet  stress  is  evidently  laid  upon 
his  circumstance  in  the  statement  of  the  case.  But  if,  by  the  mention 
of  the  privacy  of  the  marriage,  and  that  it  was  in  no  churchi  &c,  it 
were  meant  to  question  its  validity  for  want  of  a  proper  ceremonial, 
the  infirmity  of  the  man's  body  at  the  time  was  equally  immaterial, 
and  the  case  itself  not  worth  noticing;  as  amounting  only  to  this,  that 
the  issue  of  persons  not  married  according  to  the  requisite  cerei^onies 
of  the  law,  or  in  other  words,  not  married  at  all,  are  bastards.  And  if 
Lord  Rolle  had  considered  that  to  be  the  point  in  judgment,  it  is  sin- 
gular that  he  should  not  have  drawn  exclusive  attention  to  it  by  some 
more  appropriate  turu  of  expression,  than  by  saying  that  R.  was 
I  married 
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privately  married  to   a  woman,    who,   within  12  weeks  after,         1807. 
was  delivered  of  a  son ;  and  the  issue  was  adjudged  a  bastard. 
The  principle  to  be  deduced  from  the  cases  is,  that  if  the  hus-        againit 
band  could  not  by  possibility  be  the  father,  that  is  sufficient  to       LUFFE. 
repel  the  legal  presunaption  of  the  child's  legitimacy.     But  if 
the  mere  fact  of  access  of  the  husband  at  any  time  between  the 
moments  of  conception  and  delivery  would  make  the  child  le- 
gitimate, it  would  have  been  an  answer  to  many  of  the  cases 
where  legitimacy  has  been  in  question.]     No  other  certain  time 
can  be  drawn  than  that  laid  down  in  Regina  v.  Alurray  (a),  and 
Rex  s .  Albertsou  {b).     in  the  latter  case  it  is  said, '' He  is  a  bas- 
tard who  is  born  of  a  man's  wife  while  the  husband,  at  and 
from  the  time  of  the  begetting  to  the  birth,  is  extra  quatuor  maria  ,*" 
or,  as  it  is  now  understood,  is  proved  to  have  had  no  access; 
during  that  period.      And  in  the  report  of   the  same  case  in 
CartheTc,   the   3d  exception    to   the    order,   on    which   it   was 
quashed,  was  that  it  was  not  alleged  that  the  husband  was  be- 
yond sea  for  40  week3  before  the  birth  of  the  child ;   and  that 
it  would  not  be  sufficient  to  say  that  he  was  beyond  sea  at  the 
time  of  the  conception :  because  that  in  nature  could  not  cer- 
tainly be  known.    [Lord  Ellenborovgh  C.  J.  Here,  however,  in 


married  privately,  &c.  in  conjunction  with  the  other  circumstances 
of  the  case.    Quaere  then,  whether  there  may  not  be  some  error  of 
the  pen,  or  of  the  press?  for  though  the  relative  word  dit  supports 
the  allusion  to  the  husband  R.i  there  being  but  one  R.  before  men- 
tioned; yet  in  abstracting  the  record,  as  it  is  likely  enough  that  the 
son  was  of  the  same  name  with  the  supposed  father,  this  error  may 
have  crept  in  without  attracting  attention.    The  word  del  properly 
signifies  of,  and  pregnant  del,  SiC\  is  pregnant  o/*,  &:c.  and  not  hij,  &c. 
And  Lord  Rolle,  in  other  places  under  the  same  head,  speaking  of 
pregnancy,  in  relation  to  the  husband  or  father,  uses  the  phrases, 
enseint  per  A."  "ad  issue  per  luy ;"  "  ad  issue  per  B ;"  while  the 
word  deli%  plainly  used  in  its  common  sense  for  of,  in  several  sentence! 
immediately  preceding.     And   in  this  sense  only*  speaking  of  the 
woman  as  pregnant  of  R.  the  issue,  is  the  case  intelligible,  or  likely  to 
have  been  noted  in  that  place  or  manner:  in  which  sense  Lord  Ellen- 
bopongh  seems  to  have  read  the  case.    There  is  no  regular  year  book 
of  this  period  to  refer  to,  but  only  a  few  scattered  notes,  not  includ- 
ing this  case, 
(fl)  Salk.  122.  (i)  1  Ld.  Ray.  395.     Salh.  484.  Carth.  469. 

nature 
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The  Kino 
tigainst 


1807.  nature  the  fact  may  certainly  be  known,  that  the  husband 
who  had  no  access  till  within  a  fortnight  of  his  wife's  delivery, 
could  not  be  (he  actual  father  of  the  child.     Where  the  thing 

LiJFPE.  cannot  certainly  be  known,  we  must  call  in  aid  such  probable 
evidence  as  can  be  resorted  to,  and  the  intervention  of  a  jury 
nuisf,  in  all  cases  in  which  it  is  practicable,  be  had  to  decide 
thereupon  :  but  where  the  question  arises  as  it  does  here,  and 
where  it  may  certainly  be  known  from  the  invariable  course  of 
nature,  as  in  this  case  it  may,  that  no  birth  could  be  occasioned 
and  produced  within  those  limits  of  time,  we  may  venture  to 
lay  down  the  rule  plainly  and  broadly,  without  any  danger 
arising  from  the  precedent.]  The  same  case  of  Rex  v.  Albertsori 
is  reported  in  5  Modern,  419-  (o),  and  there  Holt  C.  J.  is  made 
to  say  that  it  must  appear  that  the  husband  was  not  here  all  the 
space ;  for  if  he  were  here  either  at  the  begetting  or  at  the 
birth  of  the  child,  it  is  sufficient.  And  this  falls  in  with  the 
established  rule  of  law,  which  has'never  been  questioned,  that 
if  a  man  marry  a  pregnant  woman  any  time  before  the  birth  of 
the  child,  such  child  is  legitimate.  Then  by  analogy  to  that,  if 
the  husband  have  access  any  time  before  the  birth  of  the  child, 
the  same  construction  must  prevail. 

Lord  Ellenborough  C  J.  Three  exceptions  have  been 
taken  to  this  order;  1st,  That  the  wife  was  examined  generally 
and  alone  to  the  fact  of  non-access,  and  that  the  order  is 
founded  on  her  evidence  only;  whereas  it  js  laid  down  in  the 
cases  that  an  order  of  this  sort  cannot  be  made  on  the  evidence 
of  the  wife  alone,  but  that  there  must  be  other  proof  of  the 

r  203  1  non-access.  This  objection  is  grounded  upon  a  principle  of 
public  policy,  which  prohibits  the  wife  from  being  examined 
against  her  husband  in  any  matter  affecting  his  interest  or  cha- 
racter, unless  in  cases  of  necessity,  where,  from  the  nature  of 
the  thing,  no  other  witnesses  can  probably  have  been  present : 
but  exceptions  of  that  sort  have  been  established  :  and  that  it 
is  necessary,  and  on  that  account  allowable,  to  examine  her  as 
to  the  fact  of  her  criminal  intercourse  with  another,  has  beeu 
held  by  varions  Judges  at  different  periods ;  for  this  is  a  fact 
which  must  probably  be  within  her  own  knowledge  and  that  of 
the  adulterer  only.     And  by  a  parity  of  reasoning  it   should 

(ff)  Under  the  name  of  Alenson  v.  S^Jence, 

seem 
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seem  that  if  she  be  admitted  as  a  witness  of  necessity  to  speak         1807. 
to  the  fact  of  the  adulterous  intercourse,  it  might  also  perhaps         — — 
be  competent  for  her  to  prove  that  the  adulterer  alone  had  that    "^^^  ^^^ 
sort  of  intercourse  with  her,  by  which  a  child  might  be  produced       Luffe. 
within   the  limits  of  time  which  nature  allows  for  parturition. 
Certainly,  however,  it  is  competent  for  her' to  prove  the  fact  of 
her  connexion  with  that  person  whom  she  charges  as  being  the 
real  father  of  her  child.     And  here  the  order  is  stated  to  have 
been   made,  not  on  her  evidence  only,  but  "  upon  the  oath  of 
the  said  Mary  Taj/lor,  as  otherwise."    It  is  true  that  it  is  not  said) 
"  as  otherwise  upon  oath ;"  but  as  no  evidence  can  properly  be 
given  otherwise  than  upon  oath,  it  is  not  going  further  in  mak- 
ing an  intendment  to  support  this  order  than  has  been  done  in 
other  cases,   to  say  that  such  other  evidence  must  also  be  taken 
to  have  been  given  upon  oath.    Now  it  does  not  appear  to  what 
particular  facts  the  wife  deposed,  or  what  were  proved  by  the 
otWt  evidence  :  and  then   the  rule  laid  down  in  The  King  v« 
JBedall  applies,   that  if  there  were  other  witnesses  besides  the 
wife  and  she  were  competent  to  prove  any  part  of  the  case,  the       [  204  ] 
Court  will  intend,  in  support  of  an  order  framed  like  the  pre- 
sent, that  she  was  examined  only  as  to  those  facts  which  she 
was  competent  to  prove,  and  that  the  rest  of  the  case  was  proved 
by  the   other   evidence.     And  this  is  not  more  than  has  been 
intended  in  many  other  cases.     We  may  therefore  read  the  ad- 
judicatory part  of  the  order  as  made  "  upon  examination,  &c. 
of  the  premises  upon  oath,  as  well  of  the  said  Mary  Taylor,  as 
otherwise."     The   2d  exception,  which  arose  on  the  wording 
of  the  statutes  of  Elizabeth  and  George  <2d,  in  effect  resolves  it- 
self into    the  third.      For  when  the  question  is  whether  this 
were  a  child  born  out  of  Ian: fill  matrimony,  that  is,  out  of  the 
limits  and  rights  belonging  to  that  state,  it  is  the  same  in  sub- 
stance as  the  question,  whether  it  be  a  bastard.     It  is  so  for  the 
general  purposes  of  the  act.     The  matrimony  does  not  cover 
the  child  if  it  be  in  other  respects  (according  to  the  rule  of  law 
applicable  to  this  subject)  a  bastard.     And  so  it  seems  that  a 
child  born  by  adulterous  intercourse  is  as  much  within  the  pro- 
vision of  the  act  of  Geo.  2.   as  one  which  is  born  of  a  single 
woman.     The  cases  of  The  King  v.  Reading  and  The  King  v. 
Bedail,  were  both  after  the  statute  of  Geo.  2.  and  yet  no  such 
objection  was  taken.      It  is   a  consequence  which  follows  of 

course 


204  CASES  IN  HILARY  TERM 

1806.         course  from  establishing  the  bastardy  of  the  child,  that  it  was 
■  born  out  of  lawful  matrimony,  in  the  proper  sense  of  those 

t^ainu^  words  as  applied  to  the  subject  matter.  This  brings  it  to  the 
LuFFE.  Sd  and  principal  exception  ;  that  as  it  appears  that  the  husband 
returned  within  access  of  the  wife  about  a  fortnight  before  the 
child  was  born,  he  must  be  presumed  to  be  the  father  of  it ; 
which  will  throw  upon  him  the  burden  of  its  maintenance.  As 
^  205  J  something  has  been  said  concerning  the  novelty  of  the  doctrine 
of  admitting  the  proof  of  non-access  of  the  husband  living  with- 
in the  kingdom,  in  order  to  rebut  the  presumption  of  legitimacy, 
let  us  see  how  the  law  was  understood  to  be  in  early  periods. 
In  I  Rol.Jbr.  358.  tit.  Bastard,  letter  B.  it  is  said,  "  By  the  law 
of  the  land  no  man  can  be  a  bastard  who  is  born  after  marriage, 
unless  for  special  matter."  Therefore  in  the  very  text  of  the  rule 
an  exception  is  introduced.  The  first  special  matter  of  excep- 
tion mentioned  by  Rolle  to  bastardise  the  issue,  where  the  hus- 
band is  within  the  reach  of  access, is  one  of  a  natural  impossility; 
where  the  husband  is  within  the  age  of  puberty ;  though  that 
"was  no  obstacle  to  the  marriage.  There  is  a  case  in  the  year- 
book I  H.  6.  3.  b.  which  goes  the  length  of  deciding  the  issue 
to  be  a  bastard,  where  the  husband  was  within  the  age  of  14. 
There  are  several  other  cases  mentioned  from  the  year-books,  of 
course  less  questionable,  as  the  age  in  those  cases  was  much 
less.  All  these  establish  this  principle,  that  where  the  husband 
in  the  course  of  nature  could  not  have  been  the  father  of  his 
wife's  child,  the  child  was  by  law  a  bastard.  But  Foxcroft's 
case  (a),  p.  359-  of  the  same  book,  which  I  before  mentioned 
was  the  case  of  an  infirm  bed-ridden  man,  who  having  married 
in  that  state  12  weeks  before  the  delivery  of  his  wife,  that  was 
holden  to  bastardize  the  issue,  though  the  parties  were  together. 
And  no  doubt  is  thrown  on  the  principle  of  that  case  in  any 
subsequent  authority,  nor  even  in  the  learned  editor's  notes  on 
Co.  Liit.  244.  a.  123,  b.  &c.  This  therefore  is  another  instance 
of  an  exception  to  the  general  rule,  admitted  at  so  early  a  period 
r  2Qg  ]  as  the  10  Ed.  1.  and  founded  on  natural  impossibility  arising 
from  bodily  infirmity.  There  is  another  case  in  the  18  Ed.  1. 
also  mentioned  in  Rol.  Ahr.  (p.  356.)  still  stronger  to  the  present 
purpose  ;  where  the  child  was  found  to  be  born  1 1  days  post 

(a)  Vide  avie,  200,  note  (o). 

ultinium 
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ultimum   tempos  legitimum  mulieribus  pariendi  constttutum ;         1807. 

and  because  of  that  fact,  et  quia  per  veredictum  juratorum  in-         

venitur  quod  przedictus  Robertus  (the  Husband,)  non  habuit  Jl^^J^^ 
accessum  ad  prxdictam  Beatricem  per  unara  mensem  ante  mor-  Luffe. 
tern  suam,  per  quod  majis  presumitur  contra  praedictum  Henri- 
cum  (the  issue,)  &c.  therefore  the  brother  and  heir  of  Robert 
bad  judgment  to  recover  in  assize.  Even  at  that  time,  there- 
fore, it  was  considered  that  the  fact  of  access  or  non-access  vras 
a  meterial  question  to  be  gone  into ;  and  that  the  period  of 
time  which  had  elapsed  between  the  non-access  and  the  birth 
which  only  goes  to  establish  the  natural  impossibility  of  the  hus- 
band being  the  father  of  the  child,  was  proper  to  be  inquired 
of.  And  Lord  C.  J.  Rolle  adds  a  note  to  that  case,  that  the 
jury  found  that  the  husband  languished  of  a  fever  long  before 
death :  which  shews  that  the  natural  impediments  to  any  access 
arising  from  his  languishing  of  a  fever  some  time  before  his 
death,  was  also  considered  as  an  ingredient  in  the  question 
which  was  submitted  to  the  jury.     The  rule  of  law  which  has  ' 

prevailed  in  these  cases  is  (a),  "Stabitur  huic  pra;sumptioni  do« 
"  nee  probetur  in  contrarium.  Ut  ecce,  maritus  probatur  non 
**  concubuisse  aliquamdiu  cum  uxore,  infirmitate  vel  ali&  caus^ 
*'  impeditus,  vel  erat  in  ea  invalitudine  ut  generare  non  possit." 
From  all  these  authorities  1  think  this  conclusion  may  be  drawn, 
that  circumstances  which  shew  a  natural  impossibility  that  the 
husband  could  be  the  father  of  the  child  of  which  the  wife  is 
delivered,  whether  arising  from  his  being  under  the  age  of  pu- 
berty, or  from  his  labouring  under  disability  occasioned  by  na-  [  207  1 
tural  infirmity,  or  from  the  length  of  time  elapsed  since  his 
death,  are  grounds  on  which  the  illegitimacy  of  the  child  may 
be  founded.  And  therefore,  if  we  may  resort  at  all  to  such 
impediments  arising  from  the  natural  causes  adverted  to,  we 
may  adopt  other  causes  equally  potent  and  conducive  to  shew 
the  absolute  physical  impossibility  of  the  husband's  being  the 
father  :  I  will  not  say  the  improbability  of  his  being  such;  for 
upon  the  ground  of  improbability,  however  strong,  I  should 
not  venture  to  proceed.  No  person,  however,  can  raise  a 
question,  whether  a  fortnight's  access  of  the  husband,  before 
the  birth  of  a  full  grown  child,  can  constitute  in  the  course  of 

(a)  Br  acton,  p.  6.  a. 

nature 
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1807.  nature  the  actual  relation  of  father  and  child.  But  it  is  said, 
— 7"  that  if  Me  break  through  the  rule  insisted  upon,  that  the  non- 
aeaiust  Bccess  of  the  husband  must  continue  the  whole  period  between 
LlffB.  the  possible  conception  and  delivery,  we  shall  be  driven  to  nice 
questions.  That  however,  is  not  so ;  for  the  general  pre- 
sumption will  prevail,  except  a  case  of  plain  natural  impossibility 
is  shewn  :  and  to  establish  as  an  exception  a  case  of  such  ex- 
treme impossibility  as  the  present  cannot  do  any  harm,  or  pro- 
duce any  uncertainty  in  the  law  on  this  subject.  As  to  the 
case  of  Regina  v.  Murray,  relied  on  for  the  position  contended 
for ;  on  which  case  alone  The  Kifig  v.  Albertson  proceeded ; 
the  ground  of  it  was  discountenanced  by  Mr.  Justice  Lee  in  Tht 
King  V.  Reading.  Without  weakening,  therefore,  any  estab- 
lished cases,  or  any  legal  presumption,  applicable  to  the  sub- 
ject, we  may  without  hesitation  say,  that  a  child  born  under 
these  circumstances  is  a  bastard.  With  respect  to  the  case 
where  the  parents  have  married  so  recently  before  the  birth  of 
the  child  that  it  could  not  have  been  begotten  in  wedlock,  it 
[  208  ]  stands  upon  its  own  peculiar  ground.  The  marriage  of  the 
parties  is  the  criterion  adopted  hy  the  law,  in  cases  of  ante-nup- 
tial generation,  for  ascertaining  the  actual  parentage  of  the 
child.  For  this  purpose  it  will  not  examine  when  the  gestation 
began,  looking  only  to  the  recognition  of  it  by  the  husband  in 
the  subsequent  act  of  marriage. 

Grose  J.  As  to  the  1st  and  2d  objections  which  have  been 
-made,  1  shall  content  myself  with  referring  to  the  answers  given 
to  them  by  my  Lord.  But  in  respect  to  the  3d  objection,  as 
we  have  been  warned  not  to  break  in  upon  the  common  law, 
without  some  rule  to  go  by,  I  shall  make  a  few  observations 
upon  it.  It  is  said  that  if  we  break  in  upon  the  old  rule  of  the 
quatuor  maria,  we  must  adopt  some  other  line,  which  will  be 
diflicult  to  be  drawn.  But  that  rule  has  been  long  exploded 
on  account  of  its  absolute  nonsense ;  and  we  will  adopt  another 
line,  which  has  been  marked  out  on  account  of  its  good  sense. 
In  every  case  we  will  take  care,  before  we  bastardize  the  issue  of 
a  married  woman,  that  it  shall  be  proved  that  there  was  no  such 
^  access  as  could  enable  the  husband  to  be  the  father  of  the  child. 

If  by  reason  of  imbecility,  or  on  any  personal  account,  or  from 
absence  from  the  place  where  the  wife  was,  the  husband  could 
not  be  the  father  of  the  child^  there  is  no  reason  why  it  should 

not 
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not  be  so  declared.     Here  it  is  apparent  that  the  husband,  who         1907* 
had  no  access  to  the  wife  till  two  weeks  before  her  delivery,         ' — — 
could  not  be  the  father.     And  in  saying  so  we  go  upon  the  sure         ^asmintt 
ground  of  natural  impossibility  and  good  sense  ;   rejecting   a       Luffe. 
rule  founded  in  nonsense. 

Lawrence  J.  The  objections  are  reduced  to  two.  The  [  -^')  J 
first  is,  that  this  order  is  made  upon  the  evidence  of  a  married 
woman,  that  her  husband  had  no  access  to  her:  and  The  King 
T.  Reading,  and  The  King  v.  Rooke,  have  been  relied  on.  But 
those  cases  are  not  broken  in  upon  by  sustaining  the  present 
order ;  because  it  was  made  on  other  evidence  besides  that  oC 
the  wife.  It  is  stated  to  have  been  made  on  examination  of  the 
wife  on  oath,  as  otherwise ;  by  which  1  understand  on  other  legal 
proof  besides  her  evidence.  But  it  is  said  that  we  can  make  no 
intendment  in  support  of  this,  which  is  more  in  the  nature  of 
a  conviction  for  an  offence  than  of  an  order.  That,  however, 
is  not  so,  and  is  contrary  to  the  determination  in  The  King  v. 
Redall:  between  which  and  the  present  case  there  is  no  dis- 
tinction, except  that  there  the  order  was  stated  to  be  made 
'*  upon  examination  of  the  wife  and  other  proof  upon  oath;'' 
the  only  question,  therefore,  is,  whether  the  words  "  as  other- 
wise" here  used,  must  not  be  taken  to  mean  other  proof  upon 
oath;  for  if  they  can,  the  cases  are  parallel.  Though  if  orders 
can  be  made  in  any  cases  without  oath,  which  I  do  not  know 
that  they  can,  still  this  would  be  good  as  an  order.  But  sup- 
pose  it  had  been  stated  in  express  terms,  that  the  wife  had  given 
evidence  of  the  non-access,  and  that  the  same  fact  had  been 
proved  by  ten  other  witnesses,  we  should  presume  in  the  case 
of  an  order  that  the  magistrates  had  proceeded  upon  the  evi- 
dence of  the  other  witnesses  as  to  that  fact.  This  case  comes 
to  us  after  an  appeal  to  the  sessions ;  and  we  may  presume  that 
if  there  had  been  no  other  evidence  of  non-access,  than  that  of 
the  wife,  the  sessions  would  not  have  confirmed  the  order. 
Then  the  3d  question  is,  whether,  as  the  husband  had  no  access 
until  about  a  fortnight  before  the  birth,  a  child  so  born  can  be 
said  by  our  law  to  be  legitimate.  Now  without  going  over  [  CIO  ] 
the  whole  ground  of  the  argument  again,  the  doctrine  of  the 
quatuor  maria  has  been  long  exploded;  and  it  has  been  shewn 
by  the  authorities  mentioned  by  my  lord,  that  imbecility  from 
age,  and  natural  infirmity  from  other  causes,  have  always  been 
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1807.  deemed  sufficient  to  bastardize  the  issue;  all  which  evidence 
Th7K7NG  P''°"®^''  "P°"  ^^^  ground  of  a  natural  impossibility  that  the 
against  husband  should  be  the  father  of  the  child.  Then  why  not  give 
J-UFFE,  effect  to  any  other  matter  which  proves  the  same  natural  im- 
possibility ?  Jtis  said,  however,  that  in  so  doing  we  shall  shake 
D  settled  rule  of  law,  that  if  a  child  be  born  in  wedlock,  though 
but  a  week  after  the  marriage  of  its  parents,  such  child  is  to  be 
deemed  legitimate.  But  I  do  not  sec  that  the  consequence 
supposed  would  follow.  By  the  civil  law,  if  the  parents  mar- 
ried any  time  before  the  birth  of  (he  child,  it  was  legitimate : 
and  our  law  so  far  adopts  the  same  rule,  that  if  a  man  marry  a 
woman  who  is  with  child,  it  raises  a  presumption  that  it  is  his 
own.  Lord  Rolle  gives  some  such  reason  for  the  rule ;  and  it 
seems  to  be  founded  in  good  sense  :  for  where  a  man  marries  a 
Moman  whom  he  knows  to  be  in  this  situation,  he  may  be  con- 
sidered as  acknowledging  by  a  most  solemn  act  that  the  child 
is  his. 

Le  Blanc  J.  As  to  the  first  objection,  I  think  it  must  be 
taken  that  the  wife  was  examined  to  prove  the  fact  of  the  non- 
access  of  her  husband  within  the  time  mentioned,  as  well  as 
the  other  witnesses ;  for  the  particular  facts  proved  by  her  and 
other  witnesses,  or  by  her  alone,  are  given  in  detached  sen- 
tences. And  then  the  question  is  brought  to  this,  whether 
an  order  of  filiation,  where  the  wife  and  other  witnesses  were 
examined  to  prove  the  non-access  of  the  husband,  can  be  sup- 
ported ?  To  that  the  case  of  The  Kivg  v.  Bedall  is  in  point : 
f  Sl^  ]  for  there  the  wife,  as  well  as  other  witnesses,  was  examined  to 
prove  that  fact,  (which  1  think  appears  as  plainly  here  from  the 
statement  of  the  case)  and  yet  the  order  was  holden  to  be  good' 
I  consider  that  case,  therefore,  as  an  authority  to  this  point. 
And  it  is  more  peculiarly  fit  to  make  the  intendment,  that  the 
fact  was  proved  by  the  other  witnesses  as  well  as  by  the  wife* 
in  a  case  like  the  present,  where  an  appeal  lies  to  the  sessions 
from  the  original  order  of  the  justices ;  where  the  appeal  has 
been  heard  ?  and  where  the  objection  might  have  been  taken 
on  the  evidence,  that  no  other  than  the  wife  had  proved  the 
non-access ;  and  where  notwithstanding  it  is  stated  that  that 
fact,  amongst  others,  was  proved  by  the  wife  as  otherwise  ;  un. 
derstanding,  as  I  do,  these  latter  words  to  mean  other  compe. 
teut  proof.  The  second  objection  has  been  properly  aban- 
doned 
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doned  ;  because  it  comes  in  efiect  to  this  question,  whether  a 
child  proved  to  be  a  bastard  be  not  the  same,  for  the  purpose  of 
these  acts  of  parliament,  as  a  child  born  out  of  matrimony,  or 
bom  of  a  single  woman  ?    To  be  sure  they  must  be  considered 
as  the  same  thing.     As  to  the  Sd  objection,  the  question  will 
be,  whether  the  child  of  a  woman,  whose  husband  is  proved  to 
have  had  no  access  to  her  till  a  fortnight  before  her  delivery, 
can  in  law  be  considered  as  illegitimate  ?     And  our  attention 
has  been  called  to  cases  where  a  child  born  within  a  short  time 
after  the  marriage  of  the  parents  is,  by  the  rule  of  law,  consi- 
dered to  be  legitimate.    That  is  a  rule  of  law  not  to  be  broken 
in  upon,  except  as  in  other  cases,  one  of  which  has  been  men- 
tioned, by  proof  of  natural  imbecility,  which  shewed  that  the 
husband  could  not  have  been  the  father  of  the  child.     But  in 
order  to  make  the  cases  the  same,  it  must  be  supposed  that  the 
adultery  of  the  wife  in  the  absence  of  her  husband,  who  only 
returns  to  her  just  before  her  deliveiy,  is  assimilated  in  law  to 
the  case  of  a  man's  marriage  with  a  pregnant  woman  recently 
before  the  birth  of  the  child,  where  the  very  act  of  marriage  in 
such  a  situation  is  an  acknowledgment  by  him  that  he  is  the 
father  of  the  child  with  which  the  woman  is  pregnant.     But 
there  is  no  analogy  between  the  two  cases.     It  comes  then  to 
a  case  of  non-access  for  a  year  and  a  lialf,  excepting  the  last  14 
days  before  delivery.     The  rule  of  law  was  formerly  very  strict 
in  favour  of  the  legitimacy  of  children  born  of  a  married  wo- 
man whose  husband  was  within  the  four  seas ;    but   that  has 
been  long  broken  in  upon.     Afterwards  the  rule  was  brought 
to  this,  that  where  there  was  an  impossibility  that  the  husband 
could  have  had  access  to  his  wife,  and  have  been  the  father  of 
the  child,   there    it  should   be  deemed  illegitimate:     And   in 
Goodright  v.  Saul  (a),  the  Court  held  that  there  was  no  necessity 
to   prove    the   impossibilty   of    access,    if  the   other   circum- 
stances  of  (he  case  went  strongly  to  rebut  (he  presumption  of 
access.     The  cases  of  The  Queen  v.  Murray,  and  The  King  v. 
Albertson,  were  rather  cited  for  the  sake  of  expressions  thrown 
out  by  some  of  the  Judges  in  giving  their  opinions,  than  for 
the  determination  of  the  Court :  for  the  points  in  judgment  did 
not  require  (he  support  of  the  doctrine  advanced,  that  there 
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must  be  non-access  during  the  whole  period  of  the  wife's  preg-* 
nancy  in  order  to  bastardize  the  issue.  But  where  it  can  be 
demonstrated  to  be  absolutely  impossible,  in  the  course  of  na-^ 
ture  that  the  husband  could  be  the  father  of  the  child,  it  does 
not  break  in  upon  the  reason  of  the  current  of  authorities,  to 
say  that  the  issue  is  illegitimate.  If  it  do  not  appear  but  what  he 
might  have  been  the  father,  the  presumption  of  law  still  holds 
in  favour  of  the  legitimacy.  But  if,  as  in  this  case,  it  be  proved 
to  be  impossible  that  he  should  have  been  the  father,  then, 
within  the  principle  of  the  modern  cases,  there  is  nothing  to 
prevent  us  from  coming  to  that  conclusion. 

Order  confirmed. 


Saturday, 
Jan.  31. 
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Civil  Law, 
graduated  at 
Cambridge,  as 
an  Advocate 
of  the  Court 
of  Arches. 
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The  King  against  The  Archbishop  of  Canterbury^ 

"TM^ILSON,  in  the  last  term,  applied  for  a  writ  of  mandamus^^ 
to  the  Archbishop,  to  issue  his  fiat  to  the  vicar  general  of 
the  province  of  Canterbury/,  for  the  purpose  of  making  out  a 
rescript  under  the  seal  of  the  vicar-general,  commanding  the 
dean  of  the  arches>  to  admit  Dr.  Highmore  as  an  advocate  of  the 
Court  of  Arches.  This  application  was  founded  on  affidavits 
stating  in  substance,  that  the  Court  of  Arches,  the  Court  of 
Peculiars,  the  Prerogative  Court,  and  other  ancient  courts,  are 
governed  by  the  civil  and  canon  law,  under  the  jurisdiction  and 
control  of  the  Archbishop  Canterbury ;  that  the  advocates  of 
those  Courts  also  practice  in  the  Court  of  admiralty  ;  and  that 
no  doctor  of  the  civil  law  is  admitted  to  practise  in  the  latter 
who  has  not  been  previously  admitted  an  advocate  of  the  Court 
of  Arches  by  the  rescript  of  the  Archbishop.  That  the  mode 
of  obtaining  such  admission  is  for  the  candidate  to  deliver 
his  certiticate  of  qualification^  viz.  of  his  degree  of  doctor  of 
civil  law,  signed  by  the  registrar  of  the  university  where  taken, 
into  the  office  of  the  vicar  general  of  the  province  of  Canter- 
bury ;  where  a  petition  is  made  out,  praying  that  the  candidate 
may,  in  consideration  of  that  qualification,  be  admitted  an  ad- 
vocate ;  which  petition,  being  signed  by  the  candidate,  is  fyr- 
vrarded  from  that  office  to  the  archbishop,  who  returns  upon 
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tlie  same  instrument  his  fiat,  ordering  the  commission  or  re- 
script to  be  made  out  as  prayed  for  ;  which,  without  such  fiat, 
cannot  be  obtained.  The  petition  and  fiat  are  then  returned  to 
the  vicar  general ;  and  the  rescript,  which  orders  the  dean  of 
the  arches  to  admit  the  candidate  as  an  advocate,  is  then  made 
out  under  the  seal  of  the  vicar  general,  and  delivered  to  the 
registrar  of  the  province.  The  candidate  is  afterwards  intro- 
duced into  court  by  two  advocates,  and  presented  to  the  dean 
of  arches,  who  after  the  archbishop's  rescript  is  read,  and  the 
candidate  has  taken  the  oaths,  admits  him  as  an  advocate  of  the 
court;  declaring  such  admission  to  be  in  pursuance  of  the  arch- 
bishop's rescript.  The  candidate  is  afterwards  admitted  in  a 
similar  manner  in  the  Court  of  Admiralty.  It  was  then  stated 
that  Dr.  Highmore  took  deacon's  orders  in  the  church  in  1790, 
but  laid  aside  the  clerical  character  in  1793,  having  never  taken 
priest's  orders;  and  then  studied  the  canon  and  civil  law ;  and 
in  1796  obtained  the  degree  of  doctor  of  civil  law,  as  a  regular 
graduate  in  the  university  of  Cambridge,  and  has  expended  a  large 
sum  in  the  prosecution  of  these  studies.  That  this  degree  is  con* 
ferred  by  the  universities  indiscriminately  on  the  clergy  and 
laity.  That  tiie  privileges  of  the  two  universities,  and  amongst 
others  of  the  doctors  and  students  of  civil  law,  are  secured  by 
divers  statutes,  charters,  and  patents.  That  the  principal  ad- 
vantage of  the  degree  of  doctor  of  civil  law  is  the  obtaining  the 
privilege  of  practising  in  the  said  courts,  and  that  such  was  Dr, 
Ilighmore's  object  in  taking  his  degree.  That  it  has  been  the 
constant  practice  for  ihe  archbishop  for  the  time  being  to  grant 
his  fiat  upon  the  petition  and  certificate  before-mentioned;  and 
that  the  advocates  now  practising  in  the  said  courts  are  doctors 
of  the  civil  law.  It  then  appeared  that  about  March  1805, 
Dr.  Highmore  sent  in  to  the  archbishop  the  certificate  of  his 
degree  and  qualification,  signed  by  the  registrar  of  the  univer- 
sity of  Cambridge,  with  a  petition  for  the  archbishop's  fiat 
is  the  usual  form  ;  not  noticing,  because  it  was  not  believed  to 
be  material,  the  circumstance  of  his  having  been  in  deacon's 
orders.  On  this  the  archbishop  returned  his  Jiat ;  and  the  re- 
script thereon  being  formally  executed  and  sealed  in  the  office 
of  the  deputy  registrar  of  the  province  ;  Dr.  Highmore,  on  the 
C7th  of  April,  acquainted  the  dean  of  arches  therewith ;  who 
informed  him  that  having  been  in  deacon's  orders,  he  could 
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not  b3  admitted  as  an  advocate  of  that  court,  the  same  being 
forbidden  by  the  canons  of  the  church.  On  reference  after- 
wards to  the  archbishop,  the  latter  declined  deciding  on  the 
matter,  and  referred  the  defendant  to  the  Judge  of  the  Admi- 
ralty for  his  opinion,  who  coincided  with  the  dean  of  the 
arches.  And  on  the  14th  of  Maj/  1805  Dr.  Highmore  was  in- 
formed by  letter  from  the  archbishop,  that  he  had  received  an 
answer  from  Sir  fVm.  Wynne  (dean  of  the  arches),  and  Sir 
fVm.  Scott  (Judge  of  the  Admiralty),  respecting  Dr.  Highmore's 
application,  and  that  they  were  decidedly  of  opinion  that  he 
could  not  be  admitted  as  an  advocate  in  Doctor's  Commons. 
In  consequence  of  this,  as  it  afterwards  appeared,  the  arch- 
bishop withdrew  his  fiat  and  caused  it  to  be  cancelled.  The 
affidavits  further  stated,  that  the  judges  and  advocates  of  the 
Ecclesiastical  and  Admiralty  Courts  were  incorporated  by  charter 
in  1768,  under  the  name  of  the  College  of  Doctors  of  Law  exer- 
cent  in  the  Ecclesiastical  and  Admiralty  Courts  ;  and  it  was 
thereby  appointed  that  the  society  should  consist  of  a  president, 
who  should  be  the  dean  of  the  arches,  and  of  such  doctors  of 
law  as  should  be  judges  in  those  courts,  or  admitted  to  practice 
therein  as  advocates  by  the  rescript  of  the  archbishop  of  Canter' 
bury  ;  and  that  no  one  should  be  qualified  to  be  admitted  who 
had  not  regularly  taken  the  decree  of  doctor  of  laws  at  Oxford 
or  Cambridge,  and  been  admitted  an  advocate  of  the  Court  of 
Arches:  with  a  proviso  saving  the  rights  of  the  king^s  courts. 
And  it  is  also  provided  in  case  of  abuses  or  differences  in  the 
government  of  the  society,  that  the  Archbishop  of  Canterbury^ 
the  Lord  Chancellor,  the  Lord  Privy  Seal,  and  the  two  Secre- 
taries of  State,  should  be  visitors,  with  power  to  redresg 
and  compose  them.  That  Dr.  Highmore,  on  the  26lh  of  Sep- 
tember 1805,  appealed  to  the  visitors  against  the  refusal  of  the 
society  to  admit  him  as  a  member  ;  the  fiat  of  the  archbishop 
being  at  that  time  in  the  registrar's  office :  but  on  the  2d  of 
April  1806  he  received  official  notification  from  the  archbishop's 
secretary,  that  as  the  archbishop's  fiat  bad  never  been  presented 
to  the  dean  of  the  arches,  and  had  been  withdrawn  and  can- 
celled, in  consequence  of  information  to  the  archbishop  that 
Dr.  Highmore  was  in  deacon's  orders,  of  which  his  Grace  was 
not  apprised  when  the  fiat  was  granted,  there  was  no  act  done 
hy  the  College  of  Doctors  of  Laws  upon  which  the  jurisdiction 

of 


The  Kino 

atrainst 


IN  THE  FOETY-SEVENTH  YeAE  OF  GEORGE  III.  5 

of  the  visitors  could  attach.     Dr.  iifigAwore  again  applied  for        1807. 
iadmission  on  the  30th  of  June  last,  on  the  ground  of  his  com- 
mission having  been  once  granted,  and  was  again  refused  by  the 
dean  of  arches,  and  by  the  judge  of  the  Admiralty  in  their    Th^  Arch 
respective  courts.     After  which  he  applied  to  the  archbishop      bishop  of 
for  a  renewal  of  his  fiat,  wHich  the  latter  declined.     Dr.  High-        bury. 
more  also  stated,  upon  his  information  and  belief,  that  it  would 
appear  upon  inspection  of  the  register  of  the  society  of  advo-      [  217  ] 
cates  that  divers   persons  in  holy  orders,  both  before  and  after 
the  former  promulgation  of  the  canons  in  the  reign  of  James  l., 
had  been  admitted  to  practise  as  advocates  in  those  courts. 

The  Court,  when  this  matter  was  first  moved  at  the  end  of 
last  term,  objected  to  granting  a  rule  to  shew  cause,  for  want 
of  the  relator's  shewing  an  inchoate  right  to  be  admitted  an  ad> 
vocate  of  the  court:  but  give  him  leave  to  move  the  matter 
again  in  this  term,  if  he  should  be  so  advised.     Accordingly 

Wilson  now  renewed  his  application  for  the  mandamus : 
and,  in  answer  to  what  he  considered  to  be  the  principal 
grounds  of  objection,  contended,  1st,  that  this  Court  had  ju« 
risdiction  to  interfere  in  the  matter  of  a  spiritual  officer,  not- 
withstanding what  was  said  by  Lord  Holi  in  Rex  v.  Oxenden  (a)^ 
vi'here  a  mandamus  was  refused  to  restore  a  proctor,  on  the 
ground  that  the  king  had  two  distinct  jurisdictions;   the  one  , 

ecclesiastical,  the  other  temporal ;  and  that  he  did  not  exercise 
the  former  in  this  court.  For  there  are  many  instances  in  the 
books  of  this  Court  interfering  in  matters  relating  to  ecclesi- 
astical officers ;  as  Hurst's  case  (6),  where  a  mandamus  went  to 
restore  one  to  an  attorney's  place  in  the  Court  of  Canterbury : 
and  where  mention  was  also  made  of  a  similar  precedent,  of  a 
mandamus  to  restore  an  attorney  of  the  Court  of  the  Liber- 
ty of  St.  Martins  le  Grand,  London.  The  writ  has  also  been 
granted  at  the  instance  of  a  deputy  registrar  (c);  a  schoolmas-       [  218  ] 

(a)  1  Show.  217.  251.  261.    3  Mod.  332-     Carth.  170.    3  Salk.  2.30. 

{b)  1  Lev.  75.  But  this  appears,  by  the  report  of  the  same  case  iu 
Sir  T.  Ray,  66.  94.  to  be  meant  of  the  town  Court  of  Canterbury. 

(c)  Rex  v.  Ward,  2  Stra,  893.  Vide  6  Bac.  Ahr.  (G),  198.  in  mar- 
gine.  The  right  to  the  office  of  registrar  is  to  be  determined  at  com- 
mon law,  and  not  to  be  tried  in  the  spiritual  court;  though  the  sub- 
ject matter  be  spiritual ;  because  the  office  itself,  being  matter  of  free, 
hold^  is  for  that  reason  of  temporal  cognizance.  2  Roll.  Abr.  285. 
4  M<hI.  27,  8.    Carth.  169. 

M  4  ter; 
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I8O7.         ter  (a);  an  apparitor  general  (6);  a  sexton  (c);  a  parish  clerk  (d); 
"         and  churchwardens  (f);  all  of  whom  are  spiritual  officers.    There 

Iff^n^^     is,  therefore,  no  objection  on  this  ground.     2dly,  This  is  an 

'Jlie  Arch-     office  of  a  public  nature.     It  confers  a  peculiar  privilege  to 

bishop  of      conduct  causes  ;   and  the   public  have  an  interest  in   the  free 

BURY.  admission  of  lho86  who  have  qualified  themselves  in  the  accus- 
tomed manner  to  exercise  the  function  of  advocate.  The 
courts  in  \vhich  the  doctors  of  laws  claim  to  practice  exclusively 
have  cognizance  of  all  matters  of  wills,  and  marriages,  of 
prizes,  and  all  other  matters  of  which  the  Admiralty  has  juris- 
diction, if  the  archbishop  have  a  general  power  to  deny  ad- 
mission, without  assigning  any  reason,  he  would  in  effect  have 
the  power  of  appointing  his  own  advocates,  which  would  give 
him  an  undue  control  over  them.  He  might  refuse  so  many 
that  the  number  practising  might' be  reduced  so  low  as  to  cause 
inconvenience  to  the  public,  or  even  until  none  were  left. 
There  is  not,  it  is  true,  any  instance  of  a  mandamus  to  admit 
or  to  restore  an  advocate ;  but  if  it  may  be  done  in  the  case  of 
an  attorney,  a  fortiori  in  that  of  an  advocate.  [The  Court 
intimated  that  the  mandamus  in  those  cases  was  probably  to 
admit  the  altorney  to  practice  in  some  common  law  court,  such 
as  the  court  of  St.  Martin  le  Grand,  one  of  the  instances  men- 
tioned.] It  IS  contrary  to  the  genius  of  the  constitution  to  vest 
an  absolute  discretion  in  any  person  without  control ;  but  if 
this  Court  will  not  interfere  in  (his  case,  the  archbis4iop  will 
have  unlimited  authority  to  reject  whom  he  pleases,  after  all 
the  expence  and  study  of  an  individual  to  qualify  himself  for 
his  profession.     If  the  societies  of  the  inns  of  court  reject  a 

(a)  Rex  v.  The  Bailiff's  of  Morpeth,  1  Stra.  58.  Vide  Cox's  case, 
1  P.  Wms.  29.  where  ii  is  considered  how  far  the  keeping  of  a  school 
ii  of  ecclesiastical  cognisance;  et  Q. 

(b)  Foulke's  case,  cited  1  Stra.  897. 

(c)  He's  case,  1  Ventr.  143.  and  Olive  v.  Ingram,  2  Stra.  1114.  Vide 
3  Burn.  Eccl.  Law,  319.  title  Sexton. 

(d)  Cited  ih.  and  Davis's  case,  Hil.  4  G.  1.  cited  in  2  Stra.  R97. 
*'  But  though  the  execution  of  the  office  concerneth  Divine  Service, 
yet  the  otfice  itself  is  merely  temporal."    13  Rep.  70. 

(c)  The  case  of  the  parish  of  St.  Balaunce  in  Kent,  and  Morgan  v. 
The  Archdeacon  of  Cardigan,  1  Salk.  166.  But  a  churchwarden  is  a 
iemporul  officer,  ib.  and  vide  4  Vin.  Abr.  51b.  pi,  4  in  margine. 

candidate 
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candidate  for  admission  to  the  bar,  an  appeal  lies  to  all  the 
Judges  ;  and  the  refusal  of  a  mandamus  in  such  a  case  was 
grounded  on  the  existence  of  such  domestic  forum  of  appeal. 
But  here  is  no  other  remedy  if  the  Court  will  not  interfere ; 
for  Dr.  Highmore's  appeal  was  refused  to  be  heard,  because  he 
was  not  a  member  of  the  corporation.  The  only  reason  sug- 
gested by  the  archbishop  for  withholding  his  fiat  was,  that  Dr. 
Highmore  had  taken  deacon's  orders  :  but  there  are  many  in- 
stances of  persons  so  circumstanced  having  been  admitted  ad- 
vocates; and  the  stat.  21  H.  8.  c.  13.  s.  28.  supposes  that  ad- 
vocates may  be  spiritual  persons ;  and  also  shews  that  they  are 
officers  ;  for  it  speaks  of  their  offices. 

Lord  Ellenboroogh  C.J.  There  ought  in  all  cases  to 
be  a  specific  legal  right,  as  well  as  the  want  of  a  specific  legal 
remedy,  in  order  to  found  an  application  for  a  mandamus.  But 
here  nothing  appears  to  shew  that  Dr.  Highmore  has  any  legal 
right  to  what  he  claims,  more  than  any  other  of  his  majesty's 
subjects :  therefore,  however  sorry  we  may  feel  for  the  disap- 
pointment  of  the  individual  who  has  consumed  his  time  and 
substance  in  a  fruitless  pursuit,  we  cannot  interfere. 

Dr.  Highmore  himself,  who  was  present  in  court,  then 
pressed,  as  reasons  for  having  a  rule  to  shew  cause,  the  hardship 
of  his  case,  and  that  this  was  the  only  course  open  to  him  for 
having  the  question  of  his  eligibility  discussed.     But 

Lord  Ellen  BO  ROUGH  C.  J.  said,  in  answer  to  him,  that  the 
Court,  since  the  last  term,  when  this  matter  was  first  moved, 
had  considered  the  question  very  maturely ;  and  are  fully  satis- 
fied, that  it  would  be  to  no  purpose  to  grant  a  rule  nisi,  as  they 
inust  necessarily  come  to  the  same  conclusion ;  having  no  au- 
thority to  administer  a  legal  remedy  except  to  enforce  a  legal 
right. 

Rule  refused. 


1807. 

The  King 

against 
The  Arch^ 
bishop  of  ■ 
Canter-. 

«URY. 
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?T*aS'  '^^^  ^^^®  of  KiRKBY  Ravensworth  Hospital. 

Where  the  t)  Y  nn  order  of  ihe  Lord  Chancellor,  made  upon  a  motion  to 
h^"pitH^l  di-^  "^  quash  a  commission  of  charitable  uses,  as  having  impro- 
reeled  that  if,  perly  issued  in  a  case  not  warranted  by  the  statute,  the  follow- 
in  ninking  up  j^g  case  was  stated  for  the  opinion  of  this  Court.  By  letters 
the  aiLOunis  *  ,  ,  i  T  .„«,,.„  ,i 
of  Ihe  wai-  patent  under  the  great  seal,   m  the  2  &  3  Phtltp  &;  Maryy  li- 

dens  bienni-  cence  was  given  to  Dr.  John  Dakyn,  Rector  of  Kirkby  Razeus- 

ofottice  any  f^^otih  parish,  in  the  county  of  York,  to  found  in  that  parish  a 

doubt  .should  school  or  alms-house,  or  hospital  for  the  education  of  boys, 

courdTiot  b  ^"^  ^""^  *^®  relief  of  the  poor ;  to  consist  of  two  wardens  and 

decided  liy  one  master  of  the  scholars,  and  certain  other  poor  persons,  ac- 

the  new  war-  cording  to  the  statutes,  ordinances,  and  foundation,  to  be  niade 
dens.  Ac.  Ihe   uijt-it>»i-.-  t  i  j 

ordiiiar\  "V  ^"^  ^^^"  John  JJakj/n,  his  heirs  or  assigns,    it  was  also  granted 

should  de-       that  Dr.   Dakyn,  his  heirs,  executors,  and  assigns,  or  any  of 

aIso«ave'*to     '^c™>  should,   from  time  to  time,  make  ordinances,   statutes^ 

him  I  lie  ap-     and  rules  for  the  government  of  the  said  scholars  and  wardens^ 

pomtment  of   j,     g    ^^^j  jpfirm  people  of  the  hospital :  and  that  the  two  war- 

a  nia>ier,  up-       ■'  '  i    •  i 

on  the  default  dens  and  master,  and  their  successors,  should  be  a  corporation, 

of  other  per-    gnd   have    perpetual    succession,   bv  the  name  of  "  Wardens, 

sons  to  30"        '      •/  r 

point,  within  Teacher  or  Master  of  the  Scholars  and  Poor  People  of  the 
certain  limes;  Alms-house  or  Hospital  of  St,  John  the  Baptist,  of  Kirkby  Ra- 
correct  or^a^  vensworth,"  and  should  be  capable  of  taking  lands,  &c.  Dr. 
move  the  Dakyn,  by  virtue  of  this  licence,  in  1556  established  the  school 

ceHa^in  or  hospital,  and  endowed  it  with  lands,  &c. ;  and  also  made 

causes; and  rules,  ordinances,  and  statutes  for  the  government  *  of  the  cha- 
also  power      ^.jjy^  j^tej  tjjg   n^j,  ^f  jj^^  1556;  whereby,  after  appointing 

the  profits  of  &  mode  of  electing  the  wardens  biennially,  by  ballot,  at  a  meet- 
the  wardens,  Jug  of  the  rector,  vicar,  or  curate  of  Kirkby  Ravensworth,  and 
of  the  impro-  specifying  the  duties  of  the  wardens  ;  it  is  provided  by  cap.  5. 
per  subtrac- 
tion of  a  certain  sum  directed  to  be  kept  in  B  chest  for  special  purposes,  until  the 
money  was  replaced ;  and  also  gave  to  the  ordiuary  the  power  ot  interpreting  the 
statutes  in  case  of  any  doubt ;  and  the  founder  also  delegated  to  the  dean  and  chap' 
ter  of  York  power  to  remove  the  wardens,  &c.  consenting  to  mortgage  or  alienate 
the  lands  of  the  charity  :  held  that  none  of  the  powers  so  delegated  constituted  a 
visitor,  so  as  to  exclude  the  application  of  the  powers  granted  by  the  slat.  43  Eliz. 
c.  4. ;  and  consequently  tha)  a  commission  oi  charitable  uses  issued  out  of  the  Court 
of  Chancery  under  that  act  was  valid. 

*[  322  ]  that 
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that  both  the  wardens,  after  their  accompt  of  their  receipts  and 
expences,  according  to  the  form  prescribed  in  their  oath,  (at 
the  giving  in  of  which  accounts  no  patishioner  of  Kirkby  Ra- 
vensuorth  is  to  be  excluded)  shall  receive  IO5.  for  each  year  of 
their  office  by  the  hands  of  the  new  wardens,  besides  their  ne- 
cessary expences.  But  if  in  making  up  the  accounts  any  doubt 
or  any  other  thing  hurtful  to  the  said  alms-house  or  hospital 
shall  arise,  which  cannot  be  decided  and  ended  by  the  care  and 
discretion  of  the  two  wardens,  rector,  vicar,  or  curate,  and 
schoolmaster^  then  the  new  wardens  shall,  within  40  days  next 
ensuing,  lay  this  matter  before  the  ordinary  of  the  places  and 
shall  take  care  that  the  old  wardens  shall  answer  before  the 
said  ordinary  concerning  their  doings,  juxta  formulam  ecclesiee, 
quia  contingit  de  religione  domi.  By  cap.  6.  after  appointing 
(he  election  of  schoolmaster  by  the  two  wardens  and  the  rector* 
vicar,  or  curate,  and  two  churchwardens  of  the  parish,  or  the 
major  part  of  them,  it  is  provided  that  if  they  neglect  to  sub- 
stitute a  master  within  60  days  after  the  death,  privation,  or 
promotion  of  the  former  master,  then  the  substitution  of  the 
said  master  (if  made  within  SO  days  after  notice  to  them)  shall 
pertain  to  the  dean  and  chapter  of  York ;  and  if  they  omit,  8cc. 
the  appointment,  for  that  turn  only,  shall  devolve  to  the  Bishop 
of  Chester,  or  if  the  see  be  vacant,  to  the  dean  and  chapter.  By 
cap.  11.  if  the  master  be  addicted  to  gaming  or  drinking,  or  be 
disgraced,  or  defamed  by  any  other  crime  that  shall  stand  in 
need  of  ecclesiastical  correction,  this  shall  be  punished  by  the 
ordinary  of  the  place,  according  to  the  rules  and  canons  of  the 
ecclesiastical  law ;  by  whom  also,  if  the  crime  require  it  he 
shall  be  removed  from  this  office.  By  cap.  31,  after  ordaining 
that  5l.  for  the  use  of  the  alms-house  be  constantly  kept  in  a 
chest  in  the  parish  church,  and  lent  only  upon  good  security, 
for  repayment  within  six  months,  it  is  provided  that  if  the 
money  be  taken  out  by  rapine.  Sec.  the  wardens  and  school- 
master shall  so  long  be  deprived  of  their  salaries  bi/  the  ordinary 
of  the  place,  till  the  money  be  restored  ;  and  in  such  a  case,  there 
shall  be  a  power  in  the  ordinari/  to  sequester  the  profits  and 
make  inquiry  concerning  the  premises,  when  he  pleases.  Cap. 
35.  Also  I  will,  ordain,  and  appoint,  that  if  any  doubt  shall 
arise  concerning  the  meaning  of  the  statutes  already  published, 
or  shall  hereafter  be  set  forth  by  nic,  or  any  thereto  lawfully 

authorized; 


1807. 
The  Case  of 

KiRKBY 

Ravens- 
worth 
HospitaU 
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1807.  authomed ;  ihat  doubt,  of  whatsoever  nature,  shall  be  inter- 
preted,  altored,  or  made  new  by  me  John  Dakyn,  if  I  please  to 
KiKKBY  *'®^®  "  ^^'  while  1  live:  but  if  any  doubt  shall  happen  when  I 
Havens-  am  dead,  1  will  that  it  be  determined  and  interpreted  bi/  the 
Hcr^iT*f  ordinary  of  the  place,  with  as  much  regard  to  the  grammatical 
sense  as  may  be.  Cap.  56.  Also  if  it  should  happen  at  any 
time  hereafter  that  the  wardens,  schoolmaster,  or  poor  people 
of  the  alms-house  or  hospital,  or  any  of  them,  shall  sell,  mort- 
gage, or  any  other  way  alienate  any  of  the  lands,  &c.  pertaining 
to  it,  otherwise  than  by  leasing  the  same  for  years,  for  (he 
value  of  the  wonted  rent  at  least,  or  shall  permit  any  of  the 
lands  or  other  premises  to  be  anjustly  usurped,  and  shall 
not  resist  the  usurpers,  &c.  to  the  utmost  of  their  power ;  and 
if  after  such  an  attempt  the  master,  wardens,  and  poor  people 
t  ?24  J  do  not  bring  an  action  at  law  against  the  usurpers  within  half  a 
year,  and  effectually  prosecute  it ;  in  such  a  case  I  will,  ordain, 
and  appoiut  that  the  dean  and  chapter  of  York  shall  have  power 
and  authority  to  expel  and  remove,  as  they  like,  the  two  wardens 
^nd  schoolmaster,  or  any  of  them,  alienating  or  consenting  to 
the  alienation  of  the  premises,  &c.  and  to  appoint  others,  &c. 
who  will  claim  and  regain  the  lauds  usurped,  8cc.  and  apply  and 
restore  the  same  to  the  said  alms-house  or  hospital,  and  reform 
the  neglects,  &c.  and  preserve  the  said  alms-house  or  hospital 
in  its  primitive  state  and  condition  as  much  as  in  their 
power,  answerable  to  the  statutes  and  ordinances  of  me  John 
JDakyny  and  of  all  and  every  the  benefactors  of  this  alms-house. 
And  I  further  ordain,  that  the  said  dean  and  chapter  shall  have 
30s.  yearly  for  their  concern  of  the  premises,  viz.  lOs.  out  of  the 
stipend  of  the  two  wardens,  and  20s.  out  of  the  master's  salary, 
until  the  alms-house  or  hospital  be  restored  to  its  pristine  state 
and  condition  :  to  cease  when  this  shall  be  effected,  &c.  The 
statutes  also  contain  various  directions  respecting  the  school- 
master, his  election,  stipend,  and  oath  ;  particularly  his  duties, 
and  for  what  causes  he  may  be  ipso  facto  deprived  of  his  of- 
fice, and  another  elected  in  his  stead :  also  directions  respect- 
ing the  appointment  of  the  usher,  his  duty,  salary,  and  office  ; 
the  punishment  and  exercises  of  the  scholars  ;  the  election  of 
the  poor  people,  their  oath,  behaviour,  salary,  lodging,  duties, 
and  removal :  also  concerning  the  lands,  rents,  revenues,  pro- 
Derty  and  accouots  of  the  corporation,  and  of  the  repairs  of 
■  '•         '  tUeilk 
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their  school- houses,  chambers,  and  buildings.     The  case  also         1807. 

referred  lo  the  statutes  themselves,  if  necessary.     The  question         

was,  Whether  there  were  a  visitor,  governor,  or  overseer,  or  Kir^^by* 

visitors,  &c.  of  the  said  hospital,*  appointed  within  the  meaning  Ravens- 

of  the  Stat.  43  Eliz.   c.  4.   for  redressing  the  misemploymeut  of      iT°^^^ 
,  .  «>  ■  f    J  lIos|)iial. 

lands,  &c.  given  to  charitable  uses  ?  *i"  £2J  J 

Scarlett  argued  (a)  against  the  commission  of  charitable  uses. 
Tlie  question  is.  Whether  there  be  any  general  visitor  appointed 
by  the  founder:  if  there  be,  the  statute  of  Elizabeth  does  not 
apply.  Now  here  a  power  is  given  to  the  ordinary  of  the 
place,  the  Bishop  of  Chester,  to  interpret  the  statutes ;  which 
confers  a  general  visitatorial  authority  :  and  it  is  no  derogation 
of  this  authority  that  an  ultimate  appeal  lies  to  the  same  person, 
in  case  of  any  doubt  in  making  up  the  accounts  of  the  old 
wardens;  or  that  he  has  the  ultimate  appointment  of  the 
school  master,  if  the  wardens,  &c.  neglect  to  fill  up  the  vacancy 
within  60  days  in  the  first  instance,  and  the  Dean  and  Ciiap- 
ter  of  York  within  SO  days  after  notice  in  the  second  instance; 
or  that  to  him  is  before  expressly  given  the  correction  and  de- 
privation of  the  master  for  sufficient  cause ;  and  the  sequestra- 
tion of  the  profits  of  the  wardens  and  schoolmaster,  until  the 
money  improperly  subtracted  from  the  chest  be  restored.  The 
dean  and  chapter  of  York  have  indeed  a  special  power  dele- 
gated to  them  to  remove  the  warden  and  schoolmaster  consent- 
ing to  a  mortgage  or  alienation  of  any  of  the  estates  of  the  cha- 
rity :  but  there  is  nothing  inconsistent  in  the  appointment  of  a 
special  visitor  for  a  special  purpose  ;  while  for  general  purposes, 
a  general  visitor  is  appointed.  I'he  power  of  interpreting  the 
statutes  of  the  foundation,  without  appeal  or  control,  is  the  r  no^G  ] 
must  general  visitatorial  power  which  can  be  delegated.  No 
technical  form  of  words  is  necessary  to  appoint  a  visitor ;  it  is 
sufficient  if  such  be  collected  to  have  been  the  intention  of  the 
founder.  He  cited  at  large  I'he  Attorney-General  v,  Talbot  {b) 
and  St.  John's  College  v.  Todinglon  (c). 

(«)  I  was  not  present  in  court  when  the  case  was  arg^ued ;  but  was 
furnished  with  the  notes  of  some  of  the  gentlemen,  who  were  engag- 
ed in  the  cause ;  from  whence  the  arguments  have  been  selected. 

(ft)  3  Atk.  662,  7. 

(f)  1  Burr.  168.  201.  &c.  and  1  Bkc.  71  to  90. 

'  Jfolroyd 
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I8O7.  Holroyd  contra.  No  general  visitor  is  appointed  within  the 
meaning  of  the  statute  of  Elizabeth ;  but  the  ordinary  has  only 
KiRKBY**  a  special  authority  delegated  to  him  in  particular  cases,  as  lh« 
Ravens-  dean  and  chapter  have  in  others.  There  is  no  case  where  a 
^ORTH  power  of  interpreting  the  statutes  of  the  founder  has  alone  been 
deemed  to  constitute  the  interpreter  a  general  visitor.  In  the 
case  of  The  Attorney-General  v.  Talbot^  hord  Hardwicke  certavn' 
ly  looked  to  other  clauses  than  that  giving  the  power  of  interpre- 
tation. He  referred  to  another  clause,  **  Cancellarius,  &c. 
potcrit  visitare  ;  et  si  quid  inter  eas  repererit  corrigendum,  &c. 
corrigat  et  puniat."  Next  the  foundress  directed  who  should 
construe  the  statutes,  viz.  the  chancellor  with  his  assistants, 
and  she  excluded  her  own  heirs.  The  cases,  thertfore,  do  not 
bear  out  the  position  that  a  power  to  interpret  the  statutes  con- 
stitutes a  visitor;  for  in  both  there  was  an  express  power  given 
to  visit,  and  to  correct  and  punish.  The  statute  of  Elizabeth  (a) 
looked  particularly  to  correct  abuses  which  had  been  committed 
in  respect  of  lands  given  to  charitable  uses.  Here  there  is  no 
general  power  given  to  correct  such  abuses,  but  a  special  power 
only,  which  excludes  the  other.  If  the  founder  had  meant  that 
the  ordinary  should  have  general  power  over  the  funds,  he 
r  227  1  would  not  have  given  him  a  special  power  in  the  instance  of 
the  5l.  improperly  withdrawn  from  the  chest.  It  has  been 
holden  that  a  general  visitor  n)ay  expel :  but  a  power  to  inter* 
pret  statutes  cannot  include  a  power  either  of  expulsion  or  ap> 
pointment.  And  in  construing  the  statutes  of  the  founder,  no- 
thing is  to  be  taken  away  from  him  or  his  heirs,  who  are  the 
proper  visitors,  except  by  plain  words  or  necessary  implication. 
If  a  general  visitor  had  been  appointed,  or  even  a  general  power 
>  of  control  given  over  all  the  landsi^  &c.  of  the  charity,  no  com- 

mission could  issue  under  the  statute  of  Elizabeth :  but  the 
power  is  only  given  to  the  dean  and  chapter  of  York  in  the 
particular  cases  of  mortgage  or  alienation  by  the  wardens,  &c, 
who  have  the  immediate  management :  there  is  no  provision 
made  against  abuses  of  a  different  description,  or  by  the  dean 
,  and  chapter  themselves. 

The  following  certificate  was  afterwards  sent  to  the  Lord 
Chancellor : 

(a)  43  Eliz.  c.  4. 

We 
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We  have  heard  this  case  argued,  have  considered  it,  and  are 
of  opinion,  that  there  is  not  any  visitor,  governor,  or  overseer, 
or  visitors,  governors,  or  overseers  of  the  said  hospital  appointed, 
within  the  intent  and  meaning  of  the  act  of  parliament  made 
in  the  43d  of  Elhabetht  c.  4.  above  referred  to ;  so  as  to  eX' 
dude  the  application  of  the  powers  granted  by  that  act. 

Ellenbokough, 
12th  Feb.  1807.  N.  Grose. 

S.  Lavv^rence. 

S.  Lb  Blanc, 
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The  case  of 

KiRKBY 
RAV£NS-f 
WORTH 

Hospital* 


[  228  ] 

Doe,  on  the  Demise  of  the  Earl  of  Carlisle  azainst  ^«'»"f'«ir. 

*^  Ftb.  4tb. 

Woodman  and  Forster. 


THE  Earl  of  Car^M/e  brought  this  ejectment  to  recover  cer-  An  ejectment 
tain  pasture  lands  in  Morpeth  and  Mitford,  in  the  county  ?^?,' rt*^  *^® 
of  Northumberland,  which  had  for  many  years  before  been  de-   tempore  of  a 
mised  byhiib  to  the  corporation  of  Morpeth  as  tenants  from  year  corporation, 
to  year  at  an  annual  rent.     And  at  the  trial  before  Graham  B,  mslin^ained 
at  I^eiccastle,  proof  was  given  of  a  notice  to  quit  on  the  l^slh  of  by  proving 
Maj/  1806,   which  was  served  on  the  7th  of  October  preceding  paynentof 
upon  the  defendants,    who  were  the  two  bailiffs  or  head  ofiicers    premises  by 
of  the  corporation.     It  also  appeared  that  the  two  bailiffs  were   'he  annual 
annually  elected  on  the  first  Monday  after  Michaelmas  ;  that  the   ofthedefend- 
rent  which  was  due  on  the   12th  of  Mai/  had  constantly  been   ants  in  the 
received  from  "  the  bailiff's"  for  the  time  being,  and  was  so  ex-   for"^everar 
pressed  to  be  in  the  steward's  receipts,    given  to  them  ;    that  years  before, 

cattle   had   been   used   to  be  turned  upon  the  lands  in  ques-  and  service  of 
,  ,         ,,.,.,  ,  ,        1    •  'he  notice  to 

tion,  but  to  whom  belongmg  did  not  appear  ;  (though  it  was   quit  on  the 

pow  suggested  that  the  privilege  of  turning  on  cattle  had  been  defendants', 

enjoyed  by  such  of  the  corporators  at  large  as  chose  to  avail  bailiffs*  for 

themselves  of  it ;)  and  that  the  present  bailiffs,  the  defendants,  the  paynent 

had  been  chosen  recently  before  they  were  served  M'ith  the  no-  bv  the  bal/iffs 

in  succfssion 
is  merely  evidence  of  a  tenancy  in  the  corporation.  But  at  any  rate  such  ('nancy 
may  be  determined  by  a  notice  to  tiie  corporation  to  quit,  served  on  its  <  fiicers: 
after  which  the  owner  of  the  premises  may  distrain  the  cattle  of  any  pers<  ns  tres- 
passing on  his  ground,  or  bring  his  action  against  them,  or  maintain  rectment 
against  any  person  iu  the  actual  possession  of  the  premises, 

tice 


■aae  -  cases  in  Hilary  term 

1807.        lice  to  quit,  and  had  not  hitherto  paid  any  rent.     Thereu|>on 
■"~~         the  defendant's  counsel  pressed  for  a  nonsuit ;  insisting  that  the 
a'^ainst        ejectment  ought  to  have  been  brought  against  the  corporation. 
Woodman,    who  were  the  lessees,  and  not  against  the  bailifTs,  who  were 
the  mere  stewards  of  the  corporation,   and  as  such  had  paid 
r  229  ]      '■ent ;  and  that  there  was  no  evidence  of  possession  by  these  de- 
fendants in  their  individual  capacity,     in  answer  to  which  it 
was  contended,  (hat  the  ejectment  proceeded  on  the  ground 
that  the  corporation  were  the  tenants  of  Lord  Carlisle,  but  that 
they  occupied  the  land  by  the  bailiffs  as  their  principal  officers. 
That  the  corporate  body  could  not  be  made  defendants,   not 
being  in  the  actual  occupation  of  the  land :  and  that  the  re- 
ceipts for  rent  were  evidence  that  the  bailiffs  virtute  officii  had 
the  actual  possession.     And  the  learned  Judge,  inclining  to  the 
latter  opinion,  suffered  a  verdict  to  be  taken  for  the  plaintiff, 
with  leave  to  the  defendants  to  move  to  enter  a  nonsuit.    A  rule 
nisi  was  accordingly  obtained  for  this  purpose  in  the  last  term ; 
against  which 

Park,  Wood,  and  Carr,  now  shewed  cause,  and  rested  prin- 
cipally on  the  difficulties  which  the  lessor  of  the  plaintiff  had 
to  encounter  in  this  case  ;  inasmuch  as  the  corporation,  qua 
corporation  could  not  have  an  actual  possession,  or  commit 
trespass  (a),  and  having  no  visible  being,  could  not  be  served 
with  a  notice  to  quit :  it  would  be  impossible  to  serve  every  in- 
dividual corpoiator.  Their  occupation  could  only  be  by  their 
officers  or  tenants,  and  these  only  could  be  served  with  notice 
to  quit,  as  had  been  done  in  the  present  case :  and  the  receipts 
■  '  shewed  that  the  bailiffs  pro  tempore  were  the  actual  occupiers 

in  regular  succession,  one  set  after  another.     Besides,  the  bai- 
liffs, by  coming  in  to  defend,  admit  themselves  to  be  in  posses- 
sion as  tenants. 
[  230  ]  Cockell  Serjt.  Holroyd,  and  Richardson,  contr^,  were  stopped 

by  the  Court. 

Lord  Ellenborough  C.  J.  The  bailiffs,  as  such,  not  being 
a  distinct  corporation,  cannot  have  the  possession  :  whatever 

(a)  Bro.  Corporation^  pi.  i3.  Sed  Vide  Com.  Dig.  Franchise,  F.  19. 
and  Th.  Dig.  lib.  4.  c.  13.  «.  3.  4.  7.  and  Hil.  45  Ed.  3.  2.  M.  8  H.  G. 
1.M.9  H.  6.  36.  M.  20  H.  6-  9-  M.  15  Ed.  4.  2.  T,  4.  H.  7- 13-  and 
M.  32  H.  6.  10. 

■'  '  ■ '  they 
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they  enjoy,  as  bailiffs,  must  be  in  right  of  the  corporation  at         1807. 
large.     There  is  no  evidence  at  all  to  affect  these  defendants  ;  — "— 

for  the  bailiffs  are  no  corporation  of  themselves,  and  therefore         a^^^t 
can  have  no  succession;  and  consequently  cannot,   as  bailiffs,   Woodman. 
be  affected  by  the  receipts  for  rent  given  to  their  predecessors. 
There  is  no  privity  in  law  between  them. 

Lawrence  J.  Though  trespass  cannot  be  maintained  against 
a  corporation  as  such ;  yet  the  lessor  is  not  without  remedy :  for 
at  any  rate  the  tenancy  may  be  determined  by  notice  to  the 
corporation,  served  on  its  officers.  And  if  after  such  determi- 
nation the  cattle  of  any  person  be  found  upon  the  premises,  they 
may  be  distrained  as  trespassing  upon  the  Earl  of  Carlisle's 
ground  :  or  Lord  Carlisle  might  have  turned  his  own  cattle 
in  (a) :  or  ejectment  might  be  brought  against  any  person  bding 
tenant  in  possession  under  the  corporation. 

Le  Blanc  J.  These  defendants  have  never  paid  any  rent  for 
this  ground ;  and  not  being  a  corporation  in  themselves  they 
cannot  be  affected  by  what  former  bailiffs  have  done;  though 
it  is  rather  evidence  that  they  paid  the  rent  on  behalf  of  the 
corporation.  And  when  the  tenancy  is  determined,  the  lessor 
will  have  his  remedy  against  any  person  in  possession,  or  whose 
cattle  shall  be  found  trespassing  on  his  land. 

Lord  Ellenborough  C.  J.   added,  that  there  was  no  great 
difficulty  in  the  lessor's  asserting  his  right;  but  at  any  rate  he       [  231  J 
had  mistaken  his  way  in  adopting  this  mode  of  doing  it. 

Grose  J.  absent. 

Rule  absolute. 

(o)  Vide  Taunton  v.  Foster,  7  Term  Rep.  431. 
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Sir  Roger  Kerrison  Knt.  against  Cole  and  Others, 
Executors,  &c.  of  John  Mann. 


Though  a  bill 
of  sale  for 
transferj-ing 
the  property  in 
a  ship  by  way 
of  mortgage 
may  be  void, 
as  such,  for 
waut  of  re- 
citing the 
certificate  of 
registry 
therein,  as 
required  by 
Stat.  26  G,  3. 
e.  60.  *.  17. 
yet  the  mort- 
gagor may  be 
sued  upon  his 
personal  co- 
Tenant  con- 
tained in  the 
same  instru- 
ment for  the 
repayment  of 
the  money 
lent. 
*£  232  ] 


THE  plaintiff  declared  in  covenant  upon  an  indenture,  made 
the  3 1st  of  Mat/  1793,  between  himself  and  the  testator, 
whereby  in  consideration  of  2300/.  advanced  by  the  plaintiff  to 
the  testator,  and  for  securing  the  repayment  of  it,  the  testator 
bargained  and  sold  to  the  plaintiff  the  ship  Triton,  of  Yarmouth^ 
then  trading  to  Newcastle ;  the  ship  Hope,  of  Eli/,  then  trading 
to  Dantzick ;  the  ship  Albicore  of  London,  then  trading  to  Lon- 
don ;  the  sloop  Squirell,  of  London,  then  trading  to  London  ; 
a  moiety  of  the  brig  Friends,  of  London,  (describing  all  these 
vessels  by  their  tonnage,  &c) ;  and  also  three  certain  lighters, 
(describing  them,)  with  a  proviso  for  the  indenture  to  be  void 
upon  payment  by  the  testator,  his  executors,  Sec.  of  2500/.  to 
the  plaintiff  on  the  31st  of  August  ensuing  the  date.  The  in- 
denture also  contained  an  express  covenant  by  the  testator,  for 
himself,  his  executors,  Slc.  to  pay  to  the  plaintiff  the  said  2500/. 
with  interest.  Sec.  The  declaration  concluded  with  alleging  a 
breach  by  non-payment  of  the  money.  The  plea,  after  craving 
over  of  the  indenture,  which  was  set  forth  in  substance  as  in 
the  declaration  stated ;  with  covenants  for  *  ihe  title  of  the  tes- 
tator, and  for  the  quiet  enjoyment  of  the  plaintiff,  and  for  fur- 
ther assurance;  pleaded,  4hat  the  plaintiff  and  the  testator,  at 
the  time  of  making  the  indenture,  were  subjects  of  the  king, 
and  that  the  ships  and  lighters  mentioned  had  been  registered 
pursuant  to  the  stat.  26  Geo.  3.  c.  60.,  and  that  certificates  of 
registry  of  each  of  them  had  been  granted  pursuant  to  the  act. 
That  the  property  of  the  said  ships  and  lighters  so  intended  to 
be  transferred  was  then  in  the  testator,  and  that  the  certijicates 
of  registry  of  the  same  were  not  recited  in  the  said  indenture,  as  re- 
quired by  the  statute  ;  wherefore  the  said  indenture  was  utterly 
null  and  void  to  all  intents  and  purposes.  To  this  there  was  a  ge- 
neral demurrer,  and  joinder. 

Manley,  in  support  of  the  demurrer,  contended  that  the  de- 
fendants were  liable  upon  the  covenant  of  their  testator  for  the 
repayment  of  the  money,  although  the  security  were  void,  as  to 
the  vessels  intended  to  be  mortgaged,  for  the  defect  pointed  out. 

For 
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For  the  stat.   26  G.  3.  c.  60.  s.  17.,  on  which  the  objection 
arises,  only  avoids  the  instrument,  qu^  bill  of  sale,  and  not  the 
collateral  personal  covenant  of  the  party.     The  3d  section  di- 
rects every  British  ship  to  be  registered,  and  a  certificate  there- 
of to   be  obtained.     The  l6lh  section  provides  that,  in  case  of 
any  alteration  in  the  property  of  the  ship,  the  same  shall  be  in- 
dorsed npon  the  certificate  of  registry.     And  the  17th  section 
requires  that  upon  any  transfer  of  the  property  such  certificate 
shall  be  recited  "in  the  bill  or  other  instrument  of  sale  thereof; 
"  and  that  otherwise  such  bill  of  sale  shall  be  utterly  null  and 
"  void    to   all  intents  and  purposes."     The  object  of  the  act 
being  to  confine  the  privileges  of  British  ships  to  British  sub- 
jects will  be  effectually  secured   by  avoiding  the  transfer  for 
want  of  the  proper  requisites,   witiiout  extending  the  avoidance 
to  every  collateral  contract  contained  in  the  same  instrument. 
As  in  Mouys  v.  Leake  (a),   where  a  rector,   having  granted  an 
annuity  out  of  his  benefice,  which  was  void  by  the  stat.  13  Eliz. 
c.  20.,  was  yet  holden  to  be  liaKle  upon  his  personal  covenant 
to  pay  it  contained  in  the  same  deed  :  though   the  statute  says 
that  "  all  chargings  of  benefices   with  any  pension  out  of  the 
same,  &c.  shall  be  utterli/  void."     Lord  Kenyan  said  that  a  deed 
intended  to  operate  in  one  way  may  operate  another  way,  ut  res 
magis  valeat  quam  pereat,  if  honesty  require  it :  and   that  the 
deed,  which  was  intended  to  operate  as  a  rent-charge  upon  the 
living,   might  have   effect  as   a    personal  security  against   the 
grantor,  containing,  as  it  did,  a  covenant  to  pay  the  annuity. 
And  in  Meslaer  v.  Gillispie  {b),  Lord  Chancellor  Eldon  seemed 
inclined  to  adopt  the  same  construction  upon  the  registry  act. 

Wood,  contrsl,  insisted  that  the  whole  instrument  was  void, 
both  by  the  policy  and  the  words  of  the  registry  act.  The  words 
are,  that  "  the  bill  or  other  instrument  of  sale  shall  be  utterly  null 
and  void  to  all  intents  and  purposes,"  if  the  certificate  of  re- 
gistry be  not  truly  recited  therein  :  not  merely  that  the  property 
shall  not  pass.  But  this  is  an  attempt  to  make  the  instrument 
good  to  one  intent  and  purpose,  though  void  as  to  all  others; 
which  will  counteract  the  object  and  policy  of  the  law  nearly 
as  much  as  if  it  were  valid  to  all  intents.  When  the  act  says 
that  the  instrument  of  sale  shall  be  void,  it  is  the  same  as  if  it 


1807; 
Kerrison 

aa;ai7ist 

Cole. 
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(o)  %Term  Rep.  4,11. 


N  2 


(6)  11  Ve$.  629. 


said 
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•  1807.        said  ihat  every  part  and  clause  of  it  shall  be  void.   The  omission 
„  may  be  made  with  intent  to  evade  the  law,  taking  the  chance  of 

azaimt         reverting  to  the  personal  security  ot  the  party,  if  the  objection 

Cole.  be  made.  At  any  rate  the  parties  who  oinit  to  do  that  which 
the  policy  of  the  law  requires  to  be  done  for  purposes  of  state, 
are  in  delicto,  and  ought  not  to  be  aided  in  any  respect  against 
the  letter  of  the  law.  The  stat.  34  Geo.  3.  c.  68.  s.  14-,  in  pari 
materi'^,  reciting  the  17ih  section  of  ihe  former  act,  and  that 
doubts  had  arisen  whether  contracts  for  the  transfer  of  such 
property  might  be  made  without  any  instrument  in  writing, 
provides  that  no  such  contract  shall  be  valid  to  any  purpose 
whatsoever,  either  in  law  or  iu  equity,  unless  made  by  bill  of  sale 
or  instrument  in  writing,  containing  the  recital  required  by  the 
former  act :  which  shews  that  the  Legislature  meant  to  avoid 
the  instrument  itself  in  toto  in  case  of  omitting  the  requisite 
formalities.  The  bill  of  sale  also  contains  several  other  cove- 
nants besides  that  for  repayment  of  the  money,  which  relate  to 
the  ships  ;  and  it  will  be  ditiicult  to  sever  the  one  from  the 
other.  [Lord  Ellenborough  C.  J.  All  dependant  covenants  must 
share  the  fate  of  the  principal  covenant,  on  which  they  depend.] 
They  are  all  interwoven,  and  form  one  entire  contract  in  one 
instrument.  And  no  injustice  will  be  done  in  the  particular 
case  ;  for  the  plaintifif  may  still  sue  as  a  simple  conlract  creditor 
for  the  money  lent.  He  admitted  that  the  case  of  Mouys  v. 
Leake,  which  he  was  not  before  apprised  of,  bore  strongly  on 
the  present :  but  questioned  its  consistency  with  the  policy  of 
^  the  registry  acts. 

Lord  Ellenborough  C  J.   The  case  of  Mouys  v.  Leake  is 
founded  on  admirable  good  sense  and  sound  law.     This  is  an 

r  235  1  attempt  to  put  a  harsher  construction  on  these  acts  than  has 
ever  yet  been  done,  and  cases  sufficiently  hard  have  already 
occurred  ;  though  altogether  the  acts  are  very  beneficial  to  the 
public.  This  was  an  assignment,  by  way  of  mortgage,  of  cer- 
tain ships,  which  by  the  direction  of  the  acts  must  have  certifi- 
cates of  registry  ;  and  in  order  to  make  the  assignment  eflFectual 
as  sales  of  these  ships,  it  is  necessary  that  it  should  contain  reci- 
tals of  the  certificates,  according  to  the  direction  of  the  17th 
section  of  the  lH  Geo.  3.  c.  60.,  which  says,  "  that  when  the 
property  in  any  ship  belonging  to  any  of  his  majesty's  subjects 
fthali  be  transferred  to  any  other  subject  in  whole  or  in  part, 

the 
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the  certificate,  &c.   shall  be  truly  recited,  &c.  in  the  bill  or         1807. 

other  instrument  of  sale;   and  this  must  be  done  on    pain  of         - 

•       .1  .  -r,        1    ^  •      1        •.         »    3     TL      Kerrison 

vacating  the  security.     But  what  security  does  it  vacate  r      Ihe         ao-ainji 

bill  of  sale :  the  clause  goes  on,  "  otherwise  such  bill  of  sale  shall  Cole, 
be  utterly  null  and  void  to  all  intents  and  purposes."  It  does 
not  vacate  the  whole  instrument  which  may  happen  also  to  con- 
tain any  other  independent  contract  between  the  parties  ;  but 
that  part  of  it  only  which  operates  as  a  bill  of  sale.  Nor  was 
it  necespary  to  do  more  :  and  therefore  the  words  of  the  star. 
34  Geo.  3.  c.  60.  s.  14.  are,  that  no  transfer,  contract,  or  agree- 
merit  for  transfer  of  property  in  any  ship  shall  be  valid,  unless  it 
be  in  writing,  containing  the  recital  prescribed  by  the  former 
act.  And  thus  far  it  was  necessary  to  go  to  give  effect  to  the 
acts.  But  to  go  farther,  and  vacate  the  covenant  for  payment 
of  the  money  lent,  would  be  going  beyond  the  reason  and  ob- 
ject of  the  Legislature  in  order  to  work  injustice.  If  we  wanted 
any  case  to  warrant  this  construction,  it  is  supplied  by  that 
which  has  been  cited  ;  where  the  question  arising  upon  the  stat. 
13  I!,liz.  c  20.  containing  words  of  avoidance  equally  strong 
with  the  registry  act ;  the  Court  held  that  it  did  not  affect  the  [  2S6  J 
personal  covenant  to  pay  the  rent-charge,  but  only  defeated  the 
security  of  such  rent-charge  upon  the  living. 

Lawrence  J.  (a).  The  object  of  (he  act  will  be  very  suffi- 
ciently answered  if  we  hold  it  to  make  void  so  much  only  of  the 
instrument  as  is  meant  to  convey  the  property  in  the  ships. 
The  object  of  the  Legislature  was  that  it  should  be  made  appear 
who  were  the  real  owners  of  British  ships,  in  order  to  prevent 
any  transfer  of  them  to  foreigners,  who  might  navigate  them 
under  the  privileges  of  the  British  flag.  That  will  effectually 
be  done  by  saying  that  the  transfer  shall  be  void  if  the  requisites 
be  not  complied  with  ;  without  avoiding  a  collateral  covenant 
for  the  payment  of  money  contained  in  the  same  deed  by  which 
the  ships  were  intended  to  be  mortgaged.  And  this  construc- 
tion is  according  to  the  rule  of  the  common  law,  as  laid  down 
by  Hutlon  J.  in  Leys  Rep.  79-  that  when  a  good  thing  and  a 
void  thing  are  put  together  in  the  same  grant,  the  common  law 
makes  such  a  construclion  that  the  grant  shall  be  good  for  that 
which  is  good,  and  void  for  that  which  is  void.     There  is  in- 

(«)  Grose  J.  was  absent  frou  iudispositioi^' 

N  3  deed 
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Kbrkison 

against 

Cole. 


1807.  deed  a  distiuction  taken  in  Hob.  Rep.  14.  between  an  avoidance 
of  an  instrument  by  the  common,  or  by  the  statute  law  ;  thai  if 
it  be  void  in  part  by  the  statute  law,  it  is  void  for  the  whole ; 
but  that  the  common  law  only  avoids  so  much  of  it'as  is  bad, 
leaving  the  rest  which  is  good;  which  distinction  was  alluded 
to  by  Lord  C.  J.  Wilmot  in  Collins  v.  Blautern  (a).  But  these 
cases,  M'hen  examined,  are  easily  reconcileable  ;  as  in  the  case 
of  sheriff:)'  bonds,  which  are  only  authorized  to  be  taken  with  a 
L  2^7  J  certain  condition;  and  therefore  if  they  be  taken  with  any  other 
condition,  they  are  void  in  toto,  and  cannot  stand  good  in  part 
only  :  but  that  does  not  apply  to  different  and  independent  co- 
venants  in  the  same  instrument,  which  may  be  goud  in  part,  and 
bad  in  part.  The  case  therefore  of  Mouys  v.  Leake  agrees  with 
all  the  authorities,  and  governs  the  present  case. 

Le  Blanc  J.  Our  opinion  on  the  construction  of  the  registry 
act  is  fully  supported  by  the  case  cited :  but  even  without  that 
I  should  have  had  no  doubt  upon  the  subject.  For  the  object 
of  the  act,  which  was  to  enforce  a  mere  political  regulation,  is 
effectually  attained  by  avoiding  the  transfer  of  the  ships,  for 
want  of  the  requisites  in  the  bill  of  sale:  and  there  being  nothing 
immoral  in  the  transaction  itself,  there  is  no  necessity  for  carry- 
ing the  construction  further.  When,  therefore,  the  act  says 
that  for  want  of  certain  requisites  such  "  bill  of  sale^*  shall 
be  void,  it  means  only  that  such  transfer  of  the  property  shall 
be  void. 

Judgment  for  the  Plaintiff. 

(a)  2  Wils.  351. 


Saturday, 
Feb.  7th. 


In  the  Matter  of  Samuel  Lowe. 


ROWLEY  moved  for  a  rule  upon  Mr.  Lowe,  an  attorney  of 
.!-:_    .     jQ  shew  cause  why  he  should  not  deliver  to 


The  Court 
will  not  com- 
pel an  attor- 
ney upon  a 
summary  ap- 
plication to 
deliver  up,  on 

payment  of  his  demand,  a  lease  put  into  his  hands  for  the  purpose  of  making  an 
assignment  of  it,  there  being  no  cause  in  court,  nor  any  crimiual  conduct  imputed 
to  him  in  respect  of  it. 

meut 


this  court, 

Williams  and  others,  members  of  a  building  society,  a  lease 
which  they  had  put  into  his  hands  in  order  to  prepare  an  assign- 
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ment  of  it;  having  offered  to  pay  him  what  he  claimed  for  his         1807. 
bill.     Upon  a  question  put  by  the  Court,  Whether  there  were  ■- 

any  cause  in  court,  he  admitted  that  there  was  none  ;  but  cited  *" 'he  Matter 
Hughes  V.  Mayre,  (a),  and  Strong  v.  Howe  (6),  to  shew  that  the  Sam.  Lowe. 
Court,  without  any  cause  pending,  would  compel  an  attorney, 
by  rule,    to   deliver  up  papers  entrusted  to  his  charge  by  his 
clients,  upon  paying  what  was  due  to  him  in  his  character  of 
attorney. 

The  Court,  however,  referred  to  Cocks  v.  Harman  (c),  as  hav- 
ing recently  settled  the  point,  that  they  would  not  interfere  in 
this  summary  mode  to  compel  an  attorney  to  deliver  up  papers « 
which,  if  improperly  detained,  were  the  subject  matter  of  a  bill 
in  equity,  or  of  an  action  ;  as  the  rule  was  laid  down  in  Goring 
V.  Bishop  (d).  Here  the  deed  was  not  put  into  Lowcb  hands  for 
the  purpose  of  any  cause  in  Court;  nor  was  there  any  imputation 
against  him  of  criminal  conduct  in  his  character  of  attorney. 
And  they  distinguished  this  from  the  case  of  Hughes  v.  Mayre, 
where  the  principal  object  of  the  application  was  to  compel 
the  attorney  to  deliver  up  the  court  rolls  of  a  manor,  of  which 
he  acted  as  steward,  to  the  lord. 

Rule  refused. 

(a)  3  Term  Rep.  275.  (b)  1  Slra,  621. 

(c)  6  East,  404.  (rf)  Salk.  87. 


DuNSTER  against  Day  and  Smith.  Saturday, 


Feb.  7th. 


AFTER  judgment  by  default,  and  a  writ  of  inquiry  executed,  The  London 
and  damages  assessed  at  4/.  7s.  6d.,  the  defendant  Day,  quests  act 
before  final  judgment,  obtained  a  rule  nisi  for  entering  a  sug-  39&40(r.  3. 

gestion  on  the  roll  that  the  defendants  resided,  &c.  at  the  time  *"'      ■'.  ** .,  * 
r    t  /.    .  •  •  1  •..•,•    •        provides  that 

of  the  commencement  of  this  action,   within  the  jurisdiction   if  any  action 

of  the  London  Court  of  Requests,  (under  stat.  39  &  40  Geo.  3.   ^^  *^om- 

menced  out 
of  that  court 
for  any  debt  not  exceeding  5l.  (within  the  Jurisdiction)  the  plaintiff  shall  not,  by 
reason  of  a  verdict  for  him,  or  otherwise  be  entitled  to  costs,  &c.  Held  that  after 
judgment  by  default,  and  the  damages  assessed  upon  a  writ  of  inquiry,  the  defend- 
ant might  come  into  court  and  move  to  stay  proceedings  on  payment  of  the  damages 
assessed,  without  costs. 

N  4  c,  lO'A. 
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c.  104.  (fl),  giving  jurisdiction  to  the  extent  of  5l. ;)  and  why 
upon  payment  of  41.  7s.  6d.,  the  damages  assessed  upon  the 
v\rit  of  inquiry,  8cc.  without  costs,  the  proceedings  should  not 
be  stayed. 

Wigley  objected,  on  shewing  cause,  that  the  application  was 
too  laio  after  interlocutory  judgment ;  and  cited  Brampton  v. 
Crahb  (6),  where  a  similar  motion  upon  the  slat.  3  J.  1.  c.  15., 
for  regulating  the  same  court,  was  denied  ;  because  the  defend- 
ant, having  made  default,  was  out  of  court  to  all  purposes  but 
having  judgment  against  him,  and  therefore  could  not  be  re- 
ceived to  make  the  suggestion.  And  here,  the  verdict  spoken 
of  in  the  12ih  section  of  the  late  act  means  a  verdict  obtained 
before  a  Judge,  as  appears  by  the  latter  part  of  the  clause. 

Barrow,  m  support  of  the  rule,  said  that  the  case  cited  had 
been  since  over-ruled  in  Barney  v.  Tuhb  (c). 

Lord  Ellenborough  C.  J.  The  12th  section  of  the  stat. 
39  &  40  G.  3.  says,  that  if  the  action  be  commenced  out  of 
the  Court  of  Requests  for  any  debt  not  exceeding  5/.,  the  plain- 
tiff shall  not,  by  reason  of  a  verdict  for  him,  or  otherwise,  be 
entitled  to  costs ;  which  must  include  the  present  case.  And 
there  is  nothing  to  prevent  the  defendant,  when  he  is  out  of 
court,  from  coming  here,  on  motion,  to  shew  that  he  is  within 
the  protection  of  the  act. 

The  Court  accordingly  (absente  Grose  i.)  made  the  latter  part 
of  the  rule  absolute  for  staying  the  proceedings,  on  payment  of 
the  damages  assessed,  without  costs. 


(a)  The  12tli  section  enacts,  "  that  if  any  action  shall  he  cotnmenc- 
ed  in  any  other  court  than  the  said  Court  of  Requests  for  any  debt 
not  exceeding  61.  &c.  the  plaintiff  shall  not,  by  reason  of  a  verdict 
for  him,  or  otherwise,  have  or  be  entitled  to  any  costs  whatsoever. 
And  if  the  verdict  shall  be  given  for  the  defendant,  and  the  Judge, 

'  before  whom  the  action  shall  be  tried,  shall  certify,  &c.  then  the 

■  defendant  shall  have  double  costs,"  &c. 
(i)  1  Stra.  46.  (c)  2  H.  Blac.  356. 
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1807. 

Dell  against  Wild.  rlrnl* 

THE  plaihtiff  in  the  action  having  obtained  judgment  in   A  writ  of 
debt  upon  a  recognizance  of  bail,  Scarlett  moved  for  leave   V^?'^  "pon  a 
^  .        ^         .  ,  ,.  .        -  ...  jud&meiit  m 

to  sue  out  execution,  notwithstandmg  a  writ  of  error  brought   debt  on  a  re- 

upon  the  iudgment ;    the  plaintiff  in  error  not  having  put  in    cognuaiiceof 
,    .,       rT.i«T  ^  JL  .11    bailisastdv 

bail.      Ihe  stat.  3  Jac.  1.  c.  8.  provides  that  no  execution  shall   ofexeciitiou; 

be  stayed  by  writ  of  error  for  reversing  any  judgment  upon  any   not  beinjj 

obligation  conditioned  for  the  payment  of  money  only^  or  upon   exception  of 

any  cowfracf,  &c.  unless  the  plaintiff  in  error  enter  into  a  recog-   the  stat. 

nizance  with  sureties  to  prosecute  the  writ  of  error  with  effect,     .71"  ^-  ^^  ®* 

•     •  /v        J         A    J  .       <?ither  as  a 

and  to  pay  the  debt,  &c.  if  judgment  be  affirmed.      And  he  judgment 

argued,  that  if  the  recognizance  of  bail  were  not  an  obligation   "P*^"  **"  o^'i* 

,.  -J/-.  e  1  1-  {Ration  coii- 

conditioned  for  the  payment  or  money  only,  at  least  it  was  a   ditioiied  for 

contract,  and  as  such  within  the  act.    And  in  Trinder  v.  Watson   payment  of 

(a),  upon  a  similar  motion,  founded  upon  a  judgment  in  debt   (^J^"  rJc'oeni- 

upon  a  recognizance  in  error.   Lord  Mansfield  thought  that  the   /ance  being 

statute,  being  a  remedial  law,  ought  to  be  liberally  construed ;  ''"Pay  money 

.       .  •  ,      .  J     •  .    1  '   or  do  some- 

though  ultimately  the  point  was  not  decided.  \h\i\g  else;) 

Lord  Ellenborouuh  C.  J.     The  word  contract  is  used  in  oras  a  judg- 

the  statute  in  contradistinction  to  obligation,  under  which  this  contract 

niust  be  classed,  if  at  all.     But  here  the  recognizance  is  in  the  whicliisthere 

alternative,  to  pay  the  money,  or  render  the  body ;  whereas  the  I'^^j: '.":  ^^^' 

statute  applies  to  obligations  for  the  payment  of  money  only,  tion  to  an 

And  the  practice  has  accorded  with  this  interpretation.  obhgatimi. 

Per  Curiam,  Rule  rtfused.       '-  •' 

(rt)  3  Surr.  1566. 


242 


CASES  ir*  HILARY  TERM 


1807. 


ilonday, 
FA.  m\u 


Warrington   and   Anotljer  against  Furbor  and 
Warrington. 


A  Ktiarantie 
iuuriliii^,  for 
tbe  payment 
of goods 
ibereafler  to 
be  purchased 
by  a  third 
person  to  a 
certain 
amount,  is 
within  the 
exception  of 
theslampact, 
"a  contract 


THIS  was  an  action  for  money  lent  and  advanced,  and 
nioue^  paid  to  the  use  of  the  defendants,  the  latter  of  whom 
suffered  judgment  by  default,  and  the  other  went  to  trial  before 
Lord  Ellenborough  C.  J.  in  London;  where  it  appeared  that  in 
May  1801  the  defendant  applied  to  one  Martin  to  purchase 
of  him  Manchester  goo A^  to  the  amount  of  1079A  and  proposed 
the  guarantie  of  the  plaintiffs  ;  who,  on  Martins  application, 
afterwards  gave  him  the  following  guarantie  in  writing,  un- 
stamped: "  Sonthwark,  May  Qth,  1801.  Mr.  Thomas  Martin — 
"  at  the  request  of  Messrs.  Furbor  and  Warrington,  who  inform 
for  or  relating  «  us  (hat  they  are  about  purchasing  goods  of  you  to  the  amount 
goods "  and  "  *^^  1000/.,  we  hereby  guaranty  the  payment  of  that  sum,  if 
"  purchases  are  made — say,  at  a  credit  of  six  months.  Yours, 
"  &c."  (Signed  by  the  plaintiffs.)  The  goods  were  accord- 
ingly furnished,  and  a  bill  drawn  for  the  value,  on  the  SOth  of 
May,  by  Martin  upon  the  defendants,  at  six  months'  date,  and 
accepted  by  them      This  became  due  on  the  3d  of  December; 

of  the  goods,   but  on  the  21st  of  November  preceding  the  defendants  became 

and  becom-      •      ■        ^  j  •    •        •        j         •     ..  »l 

ias  bankrupt   bankrupts,  and  a  commission  issued  against  them  :    in  conse- 

before  the        quence  of  which   the   plaintiffs  were  obliged  to  pay  Martin 

bill  became  looo/.  on  their  guarantie  after  the  bankruptcy  of  the  defend- 
due,  the  gua-  ,        ,  -  .  rr. 
rantee  who  ants,   and    brought   this  action   to  be   reimbursed.       The   de- 
paid  the  ven-  fendant  Furbor  made  two  objections  at  *  the  trial;    1st,  that 
Qor  after  the  ,                   ....             ,    •'      ,          ,                        i   i    ^        • 
bankruptcy  '"^  guarantie  m  writing  ought  to  have   been  stamped  before  it 

of  the  vendee  could  be  received  in  evidence :  2dly,  that  the  bill  was  not 
W^ The  mo-  P''°^^^  ^^  ^^^^  '^^^"  presented  for  payment  to  the  bankrupt, 
ney  from  the 

latter,  without  proving  that  any  demand  was  made  upon  himas  acceptor  of  the  bill, 
before  such  payment  by  the  guarantee;  this  not  being  an  action  upon  the  bill  itself; 
and  the  notorious  insolvency  of  the  vendee  acceptor  being  at  least  a  prima  facie 
warrant  to  tbe  guarantee  to  dispense  with  the  making  of  such  demand  by  the  vendor 
who  held  the  bill:  however,  it  might  still  be  competent  for  the  vendee  to  defend 
himself  against  this  action  by  the  guarantee,  by  shewing  that  if  a  demand  for  pay- 
ment bad  been  made  upon  him  by  the  holder,  the  bill  would  have  been  paid. 
*[  243  ] 

acceptors  > 


need  not  be 
stamped. 
The  vendee 
having  ac- 
cepted a  bill 
of exchange 
for  the  price 
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acceptors,  when  it  became  due:  without  which,  it  was  insisted, 
that  Martin  could  not  have  recovered  against  the  plaintififs  on 
their  guarantie ;  who  had  therefore  paid  him  the  money  in 
their  own  wrong.  To  the  1st,  the  case  of  Curry  v.  Edensor  (a) 
was  relied  on  as  an  answer ;  where  a  broker,  upon  the  purchase 
of  goods  for  his  principal,  having  agreed  in  writing  to  indem- 
nify him  from  loss  on  the  resale ;  it  was  holden  to  be  within 
the  exception  of  the  stamp  act  23  Geo.  3.  c.  58  (6),  s.  4.  as  being 
a  contract  relating  to  the  sale  of  goods.  But  upon  a  doubt  whether 
this  case  were  not  distinguishable  from  that,  as  being  an  agree- 
ment relaimg  to  a  future  and  not  a  present  sale  of  goods,  this 
point  was  reserved.  As  to  the  2d,  Lord  EUenhorough  was  of 
opinion  that  this,  not  being  an  action  upon  the  bill,  but  for  re- 
imbursement of  the  money  paid  upon  a  collateral  guarantie  of 
the  solvency  of  the  acceptors,  to  whom  the  goods  were  fur- 
nished, strict  proof  of  the  presentation  of  the  bill  was  not  ne- 
cessary, where  it  was  obvious  that  it  could  have  been  of  no 
avail,  the  acceptors  having  been  then  recently  stripped  of  all 
their  property.  A  verdict  was  therefore  taken  for  the  plain- 
tififs; which  was  moved  on  a  former  day  to  be  set  aside,  and  a 
verdict  to  be  entered  for  the  defendant,  on  the  first  ground  of 
objection,  or  a  new  trial  granted  on  the  second. 

Garroa  and  Espinasse  now  shewed  cause  against  the  rule  for 
this  purpose ;  and  relied  in  answer  to  the  first  objection,  upon 
the  case  of  Curry  v.  Edensor ;  and  upon  the  particular  wording 
of  the  stamp  acts,  which  did  not  merely  exempt  "  contracts /or 
the  sale  of  goods,"  but  "  for  or  relating  to  the  sale  of  any  goods ;" 
and  the  Court,  in  (hat  case,  considered  the  exemption  as  ex- 
tending to  contracts  of  indemnity.  As  to  the  second  objection, 
they  relied  upon  the  answer  given  to  it  at  the  trial. 

Sir  y.  Gibbsy  in  support  of  the  rule,  endeavoured  to  distin 
guish  this  from  Curry  v.  Edensor,  which  turned  on  an  agreement 
for  the  present  sale  of  certain  goods-;  and  therefore  properly  a 
contract  relating  to  the  sale  of  such  goods  ;  which  was  relied 
on  by  Lord  Kenyan  and  Buller  J.  in  giving  their  opinions,  fiut 
this  was  no  present  tale  of  goods ;  for  none  were  specified ; 
but  a  guarantie  to  take  effect  upon  any  future  sale^  of  any 

(o)  3  Term  Rep.  52i. 

{b)  The  duty  is  enlarged  by  the  subsequent  acts  35  Geo.  3.  c.  30. 
and  37  Geo,  3.  c.  90,  but  the  exceptions  are  the  same. 

goods 


1807. 
Wakrino- 

TON 

agairut 

FURBOK. 
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"""*  point  he   urged  that  it  was  material  to  the  defendants  to  stand 

TON  88  debtors  to  JSJartin  on  the  bill,  whose  debt  must  be  proved 

agauist  under  the  commission,  rather  than  to  the  plaintiffs,  to  v^hom 
they  were  personally  liable  if  at  all.  And  as  there  was  a  possi- 
bility that  they  might  have  been  able,  by  the  assistance  of 
friends,  to  have  paid  the  bill,  if  presented  to  them  for  payment 
Kvhen  due,  and  proof  of  such  presentation  must  have  been  made 
by  an  indorsee  before  he  could  recover  against  a  drawer ;  so 
the  plaintiffs,  who,  as  guarantees,  stand  in  the  same  situation 
as  an  indorsee,  ought  to  be  held  to  the  same  proof.  And  they 
cannot  voluntarily  take  upon  themselves  to  pay  the  debt  of  the 
defendants  to  Martin,  without  ikTaWm  having  used  due  diligence 
to  get  payment  from  the  defendants  ;  because  it  alters  the  situa- 
tion of  the  latter. 
[  245  ]  Lord  Ellenborough  C.  J.     Two  points  have  been  made; 

I  si,  whether  this  be  "  a  contract  for  or  relating  to  the  sale  of 
any  goods,"  within  the  exception  of  the  stamp  acts  ?  And  I 
think  that  where  the  subject  is  to  be  charged  with  a  duty,  the 
cases  in  which  it  is  to  attach  ought  to  be  fairly  marked  out; 
and  we  should  give  a  liberal  construction  to  words  of  excep- 
tion, confining  the  operation  of  the  duty.  The  only  doubt  I 
had  at  the  trial  arose  upon  reading  the  words  of  Lord  Kenyan 
in  the  report  of  Curry  v.  Edensor,  where  he  seems  to  lay  stress 
on  the  agreement  having  been  made  at  the  time  of  the  original 
contract  of  sale,  and  relating  to  the  sale  of  the  particular  goods; 
which  does  not  apply  to  the  agreement  in  question  :  but  giving 
9  fair  and  liberal  sense  to  the  words  of  the  exception,  this  agree- . 
ment  did  relate  to  the  sale  of  goods,  though  not  of  any  particular 
goods  in  contemplation  at  the  time,  and  therefore  did  not  re- 
quire to  be  stamped.  This  seems  to  be  the  safer  construction 
of  the  acts.  As  to  the  second  point,  the  same  strictness  of 
proof  is  not  necessary  to  charge  the  guarantees  as  would  have 
been  necessary  to  support  an  action  upon  the  bill  itself,  where 
by  the  law-merchant  a  demand  upon  and  refusal  by  the  ac- 
ceptors must  have  been  proved  in  order  to  charge  any  other 
party  upon  the  bill;  and  this  notwithstanding  the  bankruptcy 
of  the  acceptors,  as  was  recognized  in  the  argument  of  Russelv. 
hangstajfe  (a).     But  this  is  not  necessary  to  charge  guarantees, 

(a)  Dotigl.  515. 

who 
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who  insure  as   it  were  the  solvency  of  their  principals;  and         1807. 

therefore  if  the  latter  become  bankrupt  and  notoriously  insol- 

vent,  it  is  the  same  as  if  they  were  dead  ;  and  it  is  nugatory  to    ^Variung- 

o  .  TON 

go  through  the  ceremony*  of  making  a  demand  upon  them.  The        affninst 
plaintiffs  might  fairly  have  said  to  Martin,  that  the  acceptois      Furbor. 
being  insolvent,  and  their  effects  being  assigned  for  the  benefit      *[  243  j 
of  their  creditors,  they  (the  plaintiffs)  would  not  put  him  to  the 
proof  of  a  demand  upon  the  acceptors,  which  must  have  been 
fruitless,  but  would  pay  the  money  at  once,  and  look  to  their  * 

remedy  over. 

Grose  J.  declared  himself  of  the  same  opinion;  and  said 
that  the  necessity  of  a  demand,  notwithstanding  the  bankruptcy 
of  the  acceptor  in  order  to  charge  the  drawer  or  indorser  of  a 
bill,  was  founded  solely  upon  the  custom  of  merchants. 

Lawrence  J.  upon  the  first  point,  said,  that  the  words  of 
the  stamp  act  were  general,  and  there  was  nothing  to  limit 
them  t6  an  immediate  sale  of  goods  as  between  vendor  and 
vendee  :  on  the  contrary,  the  observation  made  at  the  bar  was 
material,   that  the  exception  extended  not  only  to  contracts  for  , 

the  sale  of  goods,  but  also  to  such  as  related  to  the  sale  of  goods : 
and  this  construction  seemed  best  calculated  to  give  effect  to 
the  words  of  the  legislature.  Ou  the  other  point,  he  added 
afterwards,  that  though  proof  of  a  demand  on  the  acceptors, 
who  had  become  bankrupts,  were  not  necessary  to  charge  tlie 
guarantees,  yet  that  the  latter  were  not  prevented  from  shewing 
that  they  ought  not  to  have  been  called  upon  at  all ;  for  that 
the  principal  debtors  could  have  paid  the  bill  if  demanded  of 
them. 

Le  Blanc  J.  In  construing  this  revenue  law  we  cannot 
give  effect  to  the  objection  as  to  the  want  of  a  stamp,  without  [  247  ] 
saying  that  the  words  for  the  sale  or  relating  to  the  sale  of  goods 
must  necessarily  mean  the  same  thing ;  but  parties  might  make 
a  contract  for  the  sale  and  relating  to  the  sale  of  the  same  goods 
by  different  instruments,  with  different  objects.  As  to  the 
other  point,  there  is  no  need  of  the  same  proof  to  charge  a 
guarantee  as  to  charge  a  party  whose  name  is  upon  a  bill  of 
exchange ;  for  it  is  sufficient  as  against  the  former  to  shew  that 
the  holder  of  the  bill  could  not  have  obtained  the  money  by 
making  a  demand  upon  the  bill. 

Rule  discharged. 
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Saturday,       Keene,  oq  the  sevcfal  Demise  of  George  Lord  By- 
ron and  Others,  against  Deardon  and  Others. 

life,  mnain-**'^   ^EORGE  Lord  Byron  brought  this  ejectment,  claiming  as 

der  to  Ills  son  lieir  at  law  of  JVm.  John  Bj/ron,  the  grandson,  and  of 

£.111  tail,  re-  ^r      jiyfQ„    the  eldest  son  of  William  the  first  Lord  Buron. 
rternon  to  mm-  j        r  y        t 

,  aelfin  fee,  a- 
greed  with  B.^  in  order  to  relieve  themselves  from  their  dehts,  to  bar  the  entail; 
and  in  1773  they  convej'ed  estates  in  N.  and  L.  to  the  use  of  trustees  and  their 
heirs,  in  trust  to  sell  the  N.  estates  and  pay  the  debts,  &c. ;  and  as  to  the  L.  estate 
(the  only  one  in  question,)  in  trust  that  the  trustees  should,  with  the  coment  of  A. 
and  his  wife,  and  B.,  or  the  survivor,  sell  the  inheritanee  in  fee,  and  apply  the  pur- 
chase-money on  the  trusts  after  mentioned  :  with  a  proviso,  that  the  rents,  issues^  and 
profits,  should,  until  sale  of  the  inheritance,  be  received  by  such  person  and  for  such 
uses  as  they  would  have  been  if  the  deed  had  not  been  made  and  no  fines  levied. 
And  as  to  the  money  arising  from  the  sale  of  L.  estate,  in  trust  to  invest  the  same, 
with  the  like  consent,  in  the  purchase  of  other  lands  in  fee  to  be  settled,  subject  to 
certain  charges,  on  A.  for  life,  remainder  to  B.  in  fee.     Held, 

1.  That  the  use  of  the  L.  estate  was  immediately  executed  in  the  trustees,  even 
before  any  consent  given  to  the  sale  of  it  by  A.  &c. ;  and  that,  notwithstanding  the 
proviso,  which  stipulated  only  for  the  receipt,  by  the  party  before  entitled,  of  the 
rents,  &c.,  as  contradistinguished  from  the  legal  estate  of  the  inheritance,  which  was 
left  in  the  trustees.  And  that  this  was  not  a  mere  power  of  sale  in  the  trustees  tacked 
to  the  legal  estate  of  the  owner. 

2.  That  though  A.,  who  survived  his  wife  and  B.  continued  in  possession  of  the 
jL.  estate  down  to  1795,  when  he  sold  it,  and  died  some  time  after;  and  though, 
after  sale  of  the  N.  estate  in  1774,  for  the  payment  of  the  debts,  the  trustees  of  the 
JL  estate  never  interfered  in  further  execution  of  the  trust  during  ^.'s  lifetime,  but 
brought  ejectment  after  his  death  ;  yet  that  no  presumption  could  be  made  at  the 
trial  in  favour  of  the  defendants,  who  purchased  from  A.  in  1795,  for  a  valuable 
consideration,  without  notice,  either  that  the  trustees  had  re-conveyed  the  legal 

•  estate  to  A.  in  his  lifetime,  as  upon  a  satisfied  trust,  according  to  the  old  uses  ;  or 
bad  conveyed  a  new  estate  to  him  as  a  purchaser  under  a  sale  by  them  in  execution 
of  their  trust.  For  a  court  of  law  will  never  presume  a  reconveyance  by  trustees 
where  such  reconveyance  would  be  a  breach  of  their  trust;  which  would  be  the  case 
here  upon  a  supposition  that  B.,  the  son.  was  a  purchaser  for  a  valuable  considera- 
tion of  the  remainder  in  fee,  which  was  to  be  limited  to  him  upon  the  settlement  of 
the  new  estate  to  be  acquired  with  the  purchase  money  of  the  L.  estate.  Nor  is  such 
a  presumption  to  be  made  in  the  first  instance,  even  in  the  case  of  a  doubtful  equity, 
before  a  court  of  equity  has  declared  in  favour  of  the  equitable  title  of  the  party  for 
whom  such  presumption  is  required.  Nor  was  there  any  evidence  to  support  a 
presumption  that  A.  had  purchased  a  new  estate  of  the  trustees. 

3.  That  ^.'s  possession  and  receipt  of  the  rents,  issues,  and  profits  of  the  L.  es- 
tate, though  for  above  20  years  after  the  creation  of  the  trust  without  any  interfe- 
rence of  the  trustees,  did  not  shew  his  possession  to  be  adverse  to  their  title,  so  as 
to  bar  their  ejectment  against  his  grantees ;  such  possession  and  receipt  being  con- 
sistent with  and  secured  to  him  by  the  deed  of  trust. 

to 
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to  recover  possession  of  certain  premises  and  coal-mines 
in  the  manor  of  Rochdak,  in  the  county  of  Lancaster,  which  the 
defendants  had  purchased  of  the  *said  fifth  Lord  Byron  under  a 
conveyance  in  1795.  John  Heaton,  another  of  the  lessors  of  the 
plaintiff,  is  the  surviving  trustee  under  the  deed  of  the  13th  of 
November  1773,  after-mentioned,  of  the  estates  in  question. 
Lady  Wodehome,  another  of  the  lessors,  is  the  representative  of 
Wm.  Lord  Berkley,  the  surviving  trustee  in  the  act  of  parlia- 
ment of  1747,  settling  these  estates.  And  the  other  lessor  is 
the  surviving  representative  of  Cha.  Montague,  the  surviving 
trustee  of  a  term  of  500  years  under  the  same  act.  At  the 
trial  before  Sutton  B.  at  Lancaster,  a  copy  of  the  act,  together 
with  the  deeds  of  the  12th  of  July  and  of  the  13th  of  November 
1773  were  proved;  under  which  it  was  insisted  on  behalf  of 
the  present  Lord  Bj/run,  that  his  great  uncle,  Wm.  the  fifth 
lord,  under  whom  the  defendants  claimed  by  purchase,  was 
only  tenant  for  life  of  the  Rochdale  estate  with  remainder  to 
his  son  Wm.  Byron  in  fee :  and  that  the  same  descended  to  the 
present  lord  as  heir  at  law  of  Wm.  Byron  the  son,  who  died  in 
the  lifetime  of  his  father ;  and  that  he  became  entitled  to  the 
possession  thereof  on  the  death  of  the  late  TVm.  Lord  Byron  the 
fifth,  in  1798;  and  that  the  legal  estate  was  either  in  him,  or 
in  some  one  or  other  of  the  trustees,  lessors  of  the  plaintiff. 
The  defendants,  on  the  other  hand,  who  claimed  under  the 
conveyance  of  Wm.  Lord  Byron  the  fifth,  in  1795,  contended  that 
the  deeds  of  1773  were  made  only  for  a  special  purpose,  which 
bad  been  answered ;  and  subject  thereto  that  the  Rochdale 
estate  was,  at  the  time  of  the  conveyance  to  them,  still  under 
the  limitations  of  the  act  of  parliament,  by  virtue  of  which 
Wm.  Lord  Byron  the  fifth  (the  settlor  in  the  deeds  of  1773) 
was  seised  of  the  reversion  in  fee,  and  in  the  events  that  had 
happened,  by  which  the  purposes  of  those  deeds  were  satisfied, 
could  make  a  good  title  to  a  purchaser :  and  that  with  respect 
to  the  legal  estate  in  the  reversion,  either  that  the  use  was  exe- 
cuted in  the  late  Lord  Byron  the  vendor,  or  that  the  judge 
would  direct  the  jury  to  presume  a  conveyance  to  him  from 
the  trustees.  They  also  insisted  upon  an  adverse  possession 
against  the  trustees  for  above  £0  years  iu  bar  of  the  ejectment. 
The  learned  judge,  however,  over-ruled  the  objection  of  an  ad- 
verse possession,  and  did  not  instruct  the  jury  to  presume  a  con- 
veyance from  the  trustees  of  the  legal  estate  to  Lord  Byron  the 

settlor  j 
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against 

Deardon, 
*[  249  ] 
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1807.         settlor;  but  directed  them  to  find  a  verdict  for  the  plaintiff, 

with  liberty  for  the  defendants  to  move  to  enter  a  nonsuit,  or  a 

against         Verdict  for  themselves,  in  case  this  Court  should  be  of  opinion 
Deardon.     that  the  lessors  of  the  plaintiff  were  not  entitled  to  recover:  on 
which  a  rule  to  shevr  cause  was  afterwards  obtaintd. 

The  title  appeared  to  stand  thus  :  By  a  private  act  of  par- 
liament, passed  in  1747,  for  settling  the  estates  of  fVm.  Lord 
Byron  and  Eliz,  Shaw,  on  their  intermarriage,  reciting  a  prior 
indenture,  made  on  the  marriage  of  the  preceding  Lord  Byron 
with  Frances  Berkley,  whereby  the  Nottinghamshire  and  Roch- 
dale estates  were  limited  to  the  use  of  the  last-mentioned  Lord 
Byron  for  life ;  remainder  to  the  use  of  trustees  for  a  term  of 
700  years,  to  raise  portions  for  younger  children  ;  remainder 
to  the  use  of  the  first  and  other  sons  of  the  marriage  in  tail 
male  ;  with  divers  remainders  over :  and  reciting  that  the  last 
mentioned  Lord  Byron  died  in  17S6,  and  by  his  will  directed 
the  portions  of  his  younger  children  to  be  paid  out  of  his  per- 
sonal estate  ;  and  that  he  left  issue  the  said  Wm.  Lord  Byron 
his  eldest  son,  and  three  younger  sons  and  a  daughter :  that 
Wm.  Lord  Byron  had  then  lately  suffered  recoveries  of  the  set- 
tled estates,  and  that  the  inheritance  of  the  premises,  subject  to 
[  251  ]  the  term  of  700  years,  was  vested  in  him  in  fee;  and  reciting 
an  agreement  to  re-settle  the  estates  upon  bis  then  intended 
marriage;  it  was  thereby  enacted  that  certain  estates  of  his  in 
Nottinghamshii  e  ^nd  the  Rochdale  estate  in  Lancashire  should  be 
vested  in  Lord  Berkley  and  the  Earl  of  Carlisle  and  their  heirs, 
subject  to  the  term  of  700  years,  to  the  use  of  ffm.  Lord  Byron 
for  life;  remainder  to  the  trustees  to  preserve  contingent  re- 
mainders during  his  life ;  and  after  his  decease  to  secure  a 
jointure  of  500/.  a  year  to  Lady  Byron  for  her  life ;  and  sub- 
ject thereto,  remainder  to  Cha.  Montague  and  others  for  a  term 
of  500  years,  upon  trust  to  secure  Lady  Byron^s  jointure,  and 
to  raise  portions  for  younger  children  ;  remainder  to  the  use  of 
the  first  and  other  sons  of  the  marriage  in  tail  male  ;  and  in  de- 
fault of  such  issue,  to  such  uses  as  Wm.  Lord  Byron  by  deed  or 
will  should  appoint ;  and  in  default  of  such  appointment  to  the 
use  of  Wm.  Lord  Byron  in  fee.  With  a  power  to  him  in  the 
mean  time  to  lease  for  21  years  under  the  usual  restrictions. 

.  By  indenture  of  bargain  and  sale  of  the  12th  of  July  1773, 
between  the  said  Wm.  Lord  Byron,  Wm.  Byron  his  only  son, 

and 
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and  certain  trustees,  for  making  a  tenant  to  the  praecipe,  and         1807. 
suffering    a    recovery   to    bar  the  entail,   and  for  limiting  the 
Rochdale  estate  to  new  uses  ;  the  intended  recovery  (which  was        against 
afterwards  suffered  at  Lancaster  assizes  in  August  1773)  was    Deardon.' 
declared  to  enure  to  the  use  of  such  person  or  persons,  and  for 
such  estate  or  estates,  and  subject  to  such  powers,    provisoes, 
and  conditions,  &c.  as  Wm.  Lord  Byron  and  Wm.  Byron  (his 
son)  should  by  any  deed  appoint ;  and  in  default  of  such  joint 
appointment,  then  as  the  said  Wm.  Byron,   in   case  he   should 
survive  the  said  Wm.  Lord  Byron,  should  by  any  deed  appoint ; 
and  in  default  of  and  until  such  appointment,  to  the  same  uses       [  252  ] 
as  were  directed  by  the  act  of  parliament. 

By  deed  of  settlement  of  the  LSth  of  NbrewSer  1773,  between 
Wm.  Lord  Byron,  Lady  B.  and  Wm.  B.  their  only  son,  of  the 
first  part,  and  certain  trustees  and  creditors  of  the  four  other 
parts,  reciting  (infer  alia)  certain  mortgages  on  the  Nottingham- 
shire estates  in  1745,  and  the  act  of  1747,  and  several  annuities 
granted  in  1756  by  Lord  B.  for  his  own  life,  and  other  an- 
nuities and  charges  on  the  same  estates,  and  a  conveyance  in 
1772  by  Lord  B.,  his  lady,  and  son,  of  certain  estates  in  Not 
tinghamshire  to  secure  some  of  the  said  annuities  ;  remainder  to  • 
such  uses  as  they  should  jointly  appoint ;  and  in  the  mean  time 
to  the  same  uses  as  were  settled  by  the  act  of  parliament ;  and 
after  securing  an  additional  500/.  per  annum  to  Lady  B.  di- 
rected the  residue  of  the  rents  and  profits  to  be  received  by  the 
person  or  persons  for  the  time  being  entitled  to  the  reversion  ; 
with  a  power  to  the  trustee,  &.c.,  to  sell  the  premises,  and  apply 
the  purchase  money  as  Lord  and  Lady  B.  and  their  son,  with 
the  consent  of  Gould,  the  prior  incumbrancer,  by  deed  should 
direct :  and  a  power  by  the  same  three  persons,  with  the  same 
consent,  during  their  joint  lives,  by  deed  to  revoke  the  old  and 
limit  new  uses.  And  reciting  other  charges  by  the  same  per- 
sons on  the  Nottinghamshire  estates ;  and  subject  thereto,  to  the 
like  uses  as  before  mentioned.  And  reciting  the  indenture  of 
the  12th  of  July  1773  for  suffering  a  recovery  of  the  Rochdale 
estate  to  the  uses  before  mentioned  ;  which  recovery  was  ac- 
cordingly suffered  in  August  following.  And  reciting  further, 
that  Wm.  Lord  B.  alone,  and  that  he  and  his  son  jointly,  were 
indebted  to  divers  persons,  in  large  sums  of  money,  in  part  se- 
cured by  judgments,  and  that  the  interest  of  their  debts  and  an-      r  053  j 

Vol.  yin.  O  I  nuities 
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1807»  nuities  greatly  exceeded  the  annual  income  of  the  whole  estateSf 
and  that  their  creditors  were  very  pressing,  and  that  they  could 
only  redeem  themselves  by  sale  of  part  of  the  estates;  and  that 
Dbardon.  they  had  agreed  with  the  trustees  and  incumbrancers  that  all 
the  prior  uses  should  be  revoked,  and  a  prior  annuity  of  700/. 
to  Wm.  Byron  the  son  be  extinguished;  and  in  lieu  of  it  that 
certain  estates  in  the  county  of  Nottingham  should  be  settled 
for  securing  to  Wm.  B.  an  annuity  of  3 10/. ;  and  subject  there- 
to to  the  use  of  Lord  B.  for  life,  &c. ;  remainder  to  Wm.  B.  in 
fee:  and  that  a  terra  should  be  created  of  all  the  other  estates 
in  Nottinghamshire  for  raising  1 1,000/.  portions  for  younger 
children  in  discharge  of  the  other  settled  estates ;  and  that  the 
reversion  of  the  Nottinghamshire  and  all  the  Lancashire  estate 
should  be  vested  in  trustees  to  sell  the  same ;  and  out  of  the  pur- 
chase-money of  the  Nottinghamshire  estates  lo  pay  all  the  spe- 
cialty debts  of  Lord  B.  and  Wm.  his  son,  and  also  to  pay  Wm.  B. 
£00/.  and  the  residue  to  Lord  Byron.  And  that  the  money  aris- 
ing by  sale  of  certain  premises  in  Nottinghamshire  and  of  iheLan- 
cashire  estate  should  be  laid  out  in  the  purchase  of  other  estates, 
to  be  settled  to  trustees  conditionally  to  raise  o85/.  per  annum 
•  for  Wm.  B.  during  the  joint  lives  of  himself  and  Lord  B.  and 
subject  thereto  to  Lord  B.  for  life,  remainder  to  secure  500/.  to 
Lady  B.  for  life,  with  remainder  to  Wm.  B.  in  fee — the  deed 
proceeded  to  revoke  the  prior  uses,  and  to  appoint  the  Rochdale 
estate  inLawcas^t.e,  and  other  estates  iuNo/f/wgAayrtsAoe,  to  new 
uses;  with  a  covenant  to  levy  fines,  &c. :  and  the  estates  were 
thereby  conveyed  to  the  trustees  Heaton  and  Kennett,  and  their 
heirs,  to  the  following  uses;  as  to  part  of  the  Nottinghamshire 
estate,  to  secure  115/.  per  annum  to  Wm.  B.  during  the  joint 
r  254  1  ^'^®*  °^  himself  and  Lord  B. :  and  subject  thereto,  to  the  use 
of  Lord  B.  for  life,  remainder  for  a  term  of  80  years  to  secure 
500/.  per  annum  to  Lady  J3.;  remainder  to  Wm.  B.  in  fee.  In 
trust,  however,  to  sufifer  the  person  entitled  to  the  reversion  to 
take  the  surplus  of  the  rents  of  the  premises  which  should  not  be 
mortgaged  or  sold  for  the  purposes  aforesaid.  And  as  to  other 
estates  in  Nottinghamshire  to  the  use  of  other  trustees  for  a  term 
of  1200  years,  upon  trust  by  sale  or  mortgage,  to  raise  (he 
11,000/.  for  portions,  &c.  and  to  pay  the  surplus  to  Heaton 
and  Kennett.  And  as  to  the  last-mentioned  premises,  subject 
to  the  said  term,  and  also  as  to  the  estate  of  Rochdale  in  Lan-- 
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cashire,  to  the  use  of  Heaton  and  Kennett,  and  tbeir  heirs,  upon  1807. 
trust,  that  they  or  the  survivor  should,  with  the  consent  as  well  of  ' 
the  said  Lord  Byron,  Lady  B.,  and  Wm.  B.,  or  the  survivor  of  ^^JjJ^f 
them,  as  of  Gould,  {the  prior  incumbrancer)  in  writing,  sell  the  Deardon. 
inheritance  iji  fee,  subject  as  to  certain  parts  to  the  terra  of  1200 
years ;  and  on  further  (rust  that  Heaton  and  Kennett,  and  the 
survivor,  &c.  should  apply  the  money  arising  by  sale  of  theNioN 
tinghamshire  estates,  first  in  discharging  the  specialty  debts, 
joint  or  several,  of  Lord  Byron  and  Wm.  Byron,  and  redeeming 
their  annuities  charged  on  these  estates;  next  to  pay  fVm.  Byron 
QOOOL,  and  the  residue  to  Lord  Byron,  to  enable  ihem  to  dis- 
charge their  other  debts ;  and  should  stand  possessed  of  the  money 
arising  by  sale  of  the  Lancashire  estate,  Scc.  on  the  trusts  after- 
mentioned:  with  a  proviso,  that  the  rents,  issues,  and  profits,  as 
well  of  the  premiiies  comprised  in  the  term  of  1200  years  as  of  the 
Lancashire  estate,  &c,,  should,  until  sale  of  the  inheritance,  be 
received  by  such  person  and  for  such  uses  as  the  same  rents,  Sjc. 
would  have  been  if  these  presents  had  not  been  made  and  no  fines  le- 
vied. And  as  to  the  money  arising  from  the  sale  of  the  Lancashire  f  254  ] 
estates,  &c.  in  trust  to  invest  the  same,  with  the  approbation  of 
Lord  and  Lady  Byron  and  Wm.  B.^c.  in  the  purchase  of  other 
lands  in  fee,  to  be  settled  to  the  use  of  ihe  trustees  of  the  term 
of  1200  years,  or  some  other  person  to  be  appointed  by  Wm. 
Byron,  for  the  term  of  60  years,  if  Lord  B,  and  Wm,  B.  should 
so  long  live,  to  secure  his  annuity  of  385/.;  remainder  to  Lord 
B.  for  life,  remainder  to  Lady  B.  to  secure  her  annuity,  &c. 
remainder  to  Wm.  B.  in  fee.  With  other  provisions  not  ma- 
terial. By  deed-poll  of  the  1 4th  February  1774,  executed  by 
Gould,  Lord  B.  and  Wm,  B.,  it  appeared  that  50,5001.  was 
raised  by  sale  of  estates  in  Nottinghamshire,  to  facilitate  which, 
Gould,  by  direction  of  the  other  two,  granted  and  released  those 
estates  to  the  trustees. 

Sir  V.  Gibbs,  Park,  and  Heywood  Serjt.  shewed  cause,  and 
contended,  first,  that  under  the  deeds  of  1 77  3  the  fee  was  not 
executed  in  the  late  Lord  Byron.  Under  the  act  of  parliament 
be  took  an  estate  for  life,  remainder  to  his  son  William  in  tail 
male,  with  a  reversion  in  fee  to  himself.  But  by  the  deed  of 
November  1773,  after  the  recovery  suffered,  which  barred  the 
entail,  iheNottinghamshireand  Lancashire  estates  were  conveyed 
to  trustees,  iu  trust  to  aell  the  whole,  and  out  of  the  purchase- 
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1807.  money  of  the  N.  estate  to  pay  the  joint  and  several  specialty 
debts,  and  redeem  the  annuities,  of  Lord  B.  and  his  son,  and 
to  apply  the  surplus  in  the  manner  therein  directed  :  and  to  lay 
Deardon.  out  the  purcl)ase-money  of  tlie  L.  estate,  with  the  approbation 
of  Lord  and  Lady  B.  and  their  son,  or  the  survivor  of  them, 
and  the  consent  of  Gould,  the  incumbrancer,  in  the  purchase  of 
other  lands  to  be  settled  to  the  use  of  trustees  for  securing  certain 
[  256  ]  payments ;  remainder  to  Lord  B.  for  life,  &c. ;  remainder  to 
Wm.  Byron  in  fee :  w  ith  a  proviso  that  until  the  sale  of  the  inhe- 
ritance, the  rentSy  issues,  and  promts  should  be  received  by  such 
person  and  for  such  uses  as  were  before  settled.  Under  the 
new  settlement,  therefore  as  Lord  B.  took  only  a  life  estate, 
with  remainder  to  his  son  Wm.  in  fee,  the  use  could  not  be 
executed  in  the  late  lord,  so  as  to  enable  him  to  pass  the  legal 
estate  in  the  reversion  to  the  defendants  claiming  from  him  by 
purchase ;  but  it  must  be  executed  iu  the  trustees  and  their 
heirs,  to  enable  them  to  sell  and  execute  their  trust.  Secondly, 
supposing  the  legal  title  in  the  trustees,  there  could  be  no  pre- 
sumption of  a  reconveyance  by  them  to  Lord  B.  to  the  old 
uses  ;  because  tliat  would  have  been  a  breach  of  trust,  which 
cannot  be  presumed.  Wm.  Byron,  for  whom  as  well  as  for 
liis  father,  they  were  trustees,  was  a  purchaser  for  a  valuable 
consideration  of  the  remainder  in  fee,  which  was  to  be  limited 
to  him  in  the  newly  purchased  lands,  by  having  joined  in  barring 
his  former  estate  tail,  and  charging  the  Nottinghamshire  properly 
with  the  payment  of  his  father's  debts  and  annuities.  The 
trustees  could  not  have  conveyed  in  fee  to  Lord  J3.,  without  the 
consent  of  his  son,  which  cannot  be  presumed  in  disherison  of 
himself.  Then  the  proviso,  that  till  the  sale,  ihe  rents,  issues  and 
profits  should  go  to  and  be  enjoyed  by  such  person,  Scc.  as  be- 
fore the  fines  levied,  could  not  alter  the  disposition  of  the  legal 
estate  :  the  surviving  trustee  would  still  be  entitled  to  the  pos- 
session, in  order  to  enable  him  to  sell  in  pursuance  of  the  trust, 
though  the  rents  in  the  mean  time  were  payable  to  Lord  B. 
during  his  life.  At  any  rate,  if  there  were  any  equity  arising 
on  the  face  of  the  deeds  in  favour  of  Lord  B.,  cognizance  could 
r  £57  1  ®"''  ^^  taken  of  it  by  a  court  of  equity.  It  having  been  sug- 
gested by  one  of  the  defendant's  counsel  that  he  meant  to  con- 
tend that  it  ought  also  to  have  been  left  to  the  jury  to  presume 
that  the  trustees  had  in  execution  of  their  trust  sold  the  Laicr 
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■cashire  estate,  and  that  Lord  B.  had  been  the  purchaser.]    They         1807. 

answered    that  the  presumption  had  not  been  put  upon  that         

ground  at  the  trial  :  but  even  that  could  not  be  sustained  with-  ao-^mt 
out  imputing  a  breach  of  tru^t  to  the  trustees,  in  liaving  applied  Deardon. 
Ihe  purchase-money  to  their  own  use,  instead  of  laying  it  out 
in  the  purchase  of  other  lands;  which,  if  it  had  been  so  applied, 
was  capable  of  direct  proof.  And  no  such  presumption  arose 
of  necessity  from  Lord  jB.'s  possession  for  so  many  years,  as  that 
was  consistent  with  the  deed  of  November  177^,  and  must  be 
referred  to  that,  unless  a  subsequent  conveyance  to  him  as  a 
purchaser  from  the  trustees  were  proved.  The  third  objection, 
upon  the  point  of  adverse  possession  by  Lord  B,,  and  ihe  defend- 
ants who  claimed  from  him  for  20  years  before  this  ejectment 
was  brought,  was  abandoned  :  fo^,  as  was  observed,  the  posses- 
sion of  cestuy  que  tryst  can  never  be  said  to  be  adverse  to  his 
trustees  ;  and  the  conveyance  to  the  defendants,  whose  possession 
alone  could  be  said  to  be  adverse  to  the  trustees,  was  only  ia 
1795. 

Cockell  Serjt.,  Toppiiig,  Wood,  and  Yates,  in  support  of  the 
rule,  contended,  first,  that  the  use  was  not  executed  in  the  trus- 
tees under  the  deed  of  November  177.'3,  nor  was  it  necessary  that 
they  should  have  the  legal  estate  for  ihe  purposes  of  that  deed. 
By  the  deed  of  July  1773,  to  lead  the  uses  of  the  recovery,  the 
estate  was  to  be  limited  to  such  uses  as  Lord  B.  and  his  son 
jointly,  or  as  the  son,  if  he  survived  his  father,  should  appoint; 
and  in  default  of  and  until  such  appointment  the  recovery  was  [  258  ] 
to  enure  to  the  same  uses  as  were  directed  by  the  act  of  parlia- 
ment ;  under  which  Lord  B.  had  an  estate  for  life,  with  the  re- 
version in  fee,  after  an  estate  tail  in  liis  son.  The  express  ob- 
ject of  the  deed  of  November  1113  was  to  relieve  Lord  B.  and 
Wm.  his  son  from  the  pressure  of  their  debts;  both  of  \\hom, 
it  appears  from  the  recital,  were  much  involved.  For  this  pur- 
pose the  Nottinghamshire  estates  were  at  all  events  to  be  sold, 
and  the  purchase-money  applied  in  discharge  of  the  debts,  and 
after  payment  of  a  certain  sum  to  Wm.  Byron,  the  overplus,  if 
any,  to  go  to  Lord  B.  But  the  Lancashire  estate,  which  it  was 
considered  might  not  be  required  for  the  payment  of  the  debts 
was  not  to  be  sold  at  all  zaithout  the  joint  consent  of  Lord  and 
Lady  B.  and  their  son  (with  the  approbation  of  Gould  the  in- 
cumbrancer), or  the  survivor  of  them  ;  and  until  the  sale  it  was 
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1807.        provided  that  the  rents,  issues,  atid  profits,  which  ard  in  effect  all 
I  the  interest  in  the  laud,  was  to  be  received  by  such  persons  and 

aeainst  ^°'"  ^"^^  "^es  as  they  would  have  been  if  that  deed  had  not  been 
Deardon.  n  ade  and  no  fines  levied.  In  substance,  therefore,  the  estate 
stood  limited  to  the  old  uses  till  the  sale;  and  only  a  power  of 
selling  was  reserved  to  the  trustees  upon  the  contingency  of 
Lord  and  Lady  B.  and  their  son,  or  the  survivor  of  them,  con- 
senting to  it.  All  these  persons  are  now  dead  :  Wm.  Byron  died 
about  30  years  ago  leaving  a  son  who  is  also  dead :  Lady  B.  died 
about  1 1  years  ago :  Wm.  Lord  B.  survived  the  others,  and  is  now 
dead  :  so  that  this  part  of  the  trust  is  now  incapable  of  being  exe- 
cuted for  want  of  the  consent  of  competent  parties.  The  contin- 
gency, therefore,  never  happened  which  was  to  supersede  the  old 
uses,  which  old  uses  were  to  remain  until  those  three  persons  or 
•  [  259]  the  survivor  consented  to  the  sale.  In /?Ojperv.Uadc/i^(a)Ld.C.J. 
Parker  says  that  a  trust  to  sell  is  but  ^ power  till  executed :  and  that 
if  one  seised  in  fee  give  power  to  his  executors  to  sell  his  lands, 
and  to  pay  the  money  or  surplus  to  his  heirs ;  till  that  power 
be  executed,  the  old  fee  descends  to  the  heir.  Here  the  case 
is  stronger  against  the  execution  of  the  use  in  the  trustees  be- 
fore the  sale;  because  they  had  no  discretion  in  making  the 
sale;  but  it  depended  upon  the  contingency  of  the  owners  con- 
sent. There  is  no  direction  in  this  case  for  the  trustees  to  re- 
ceive and  pay  over  the  rents,  &c.  till  sale ;  which  would  have 
executed  the  use  in  them.  Here  then  was  no  trust  to  be  exe- 
cuted by  the  trustees  before  sale.  2dly,  Lord  Byron  having 
been  in  possession  of  the  premises  in  question  since  1747,  treat- 
ing them  as  his  own,  without  any  interference^of  the  trustees, 
and  no  other  title  appearing  (o  the  world  except  under  the  act 
of  parliament,  the  defendants,  who  were  purchasers  for  a  valu- 
able consideration,  without  notice,  after  the  death  of  Wm.  B. 
and  his  son,  and  the  extinction  of  the  estate  tail,  which  let  in 
the  old  reversion,  are  entitled  to  have  every  presumption  made 
in  their  favour  which  the  law  will  allow  of.  Admitting, 
therefore,  that  the  legal  estate  was  in  the  trustees  by  the  deed 
of  November  1773;  yet  as  it  appears  that  50,000Z.  was  raised 
by  the  sale  of  the  Nottinghamshire  e&i?A.Q8  in  1774,  the  first  pre- 
sumptiou  to  be  made  is  that  that  was  sufficient  to  liquidate  the 

(a)  9  Mod,  190. 
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debts  and  to  answer  all  the  purposes  of  trust,  since  no  other  act 
has  been  done  from  that  time  by  the  trustees;  and  therefore 
they  must  be  presumed  to  have  reconveyed  the  Rochdale  estate 
to  the  old  uses.     At  no  time  could  *  that  estate  have  been  sold 
without  the  consent  of  Lord  Byron,  and  as  he  survived  hzdyB, 
and  his  son,  he  may  well   be  presumed  to  have  notified  to  the 
trustees   that   he  would   not  consent   lo  the  execution    of  the 
power  of  sale  by  them  under  the  deed  of  November  1773,  and 
to  have  called   upon  them  for  a  reconveyance  of  a  legal  title. 
This,  if  it  had  been  done  in  the  lifetime  of  the  son,  and  with  his 
consent,  would  in  no  event  have  been  a  breach  of  trust.     Nor 
if  done  after  his   death ;    for  the   remainder  in    fee  was  only 
limited  to  him  in  the  event  of  a  sale  of  the  Rochdale  estate  and 
the  purchase  of  another  estate;  but  Lord  B.  never  consented  to 
such  a  sale,  and  without  his   consent,  who  was  the  survivor  of 
his  wife  and  son,  it  could  never  take  place.    And,  independent, 
of  this   contingent  remainder  in  fee  to  the  son,  there  was  an 
ample  consideration  moving  to  him  to  join  as  tenant  in  tail  in 
charging  the  Nottinghamshire  estate  with  his  father's  debts,  as 
provision  was  also  made  for  the  liquidation  of  his  own  debts  out 
of  the  same  fund  during  the  life  estate  of  his  father.     It  ought 
therefore,  to  have  been  left  to  the  jury  to  say,  whether,  under 
all  the  circumstances,  such  a  reconveyance  had  not  been  made 
to  the  old  uses,  which  might  consistently  have  been  madaxi'ith- 
out  any  breach  of  trust  ?     [Per  Curiam.     The  defendants  were 
not  prevented  from   going   to   the  jury  upon  this  presumption, 
if  they  had  insisted  upon  it ;  but  instead  of  that  they  preferred 
taking  the  opinion   of  the  judge,    whether   the    presumption, 
ought  not  to  be  made:  and  he  thinking  that  the  jury  ought  not 
to  make  it,  they   acquiesced.     The  question,  therefore,  must 
now   be  argued  as  if  it  had  been  left   to   the  jury  with    the 
Judge's  opinion   against  the   presumption;  and  it  is  only  com- 
petent to  the  defendants'  counsel   to  contend  that,  under   these 
circumstances,  the  Judge  ought  to  have  directed  the  jury  dif- 
ferently.] It  was  said  by  Lord  Kent/on,  in  Doe  v.  Sy bourne  (a), 
and  in  Roe  v.  Reade  (6),  that  in  all  cases  where  trustees  ought 
to  convey  to  the  beneficial  owner,  he  would  leave  it  to  the  jury 
to  presume  such  a  conveyance,  where  such  a  presumption  rnigh^ 
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1807.         reasonably  be  made  :  and  that  cannot  apply  more  strongly  than 
-,  to  a  case  where  the  trust  could  not  be  further  executed  for 

Jv  R  H 1^  R  ^ 

o«oiW  ^'8"^  of  Lord  Bj/roit's  consent.  [Le  B/a/ic  J.  We  must  con- 
Deardon.  sider  how  the  interest  of  IVm.  Byron  would  stand  upon  this  con- 
struction. He  who  was  tenant  in  tail  of  both  estates  had  con- 
sented 10  ihe  sale  of  the  NottingJunnshire  estate  for  the  purpose 
of  paying  his  father's  debts,  upon  condition  that  both  the  estates 
should  be  sold,  and  new  estates  purchased,  which  were  to  be 
settled  upon  his  father  for  life,  remainder  to  himself  in  fee.  He 
and  his  heirs  would  therefore  be  deprived  of  his  consideration, 
if,  in  consequence  of  his  father  having  survived  him,  the  old 
use  were  to  be  executed  in  his  father ;  or  if  the  trustees  had  re- 
conveyed  to  the  old  uses.  How  then  can  we  say  that  they  must 
be  presumed  to  have  made  such  a  reconveyance  ?j  The  pay- 
ment of  the  son's  debts  in  the  lifetime  of  the  father  was  a  fair 
consideration  for  the  son's  consent,  and  any  further  considera- 
tion was  made  optional  in  the  father  during  his  life,  who  might 
conscientiously  refuse  it,  especially  after  the  son's  death.  But, 
Sdly,  if  the  other  presumption  be  not  made,  it  may  be  presumed 
at  this  distance  of  time  in  favour  of  purchasers  for  a  valuable 
consideration,  without  notice,  that  the  Rochdale  estate  was  sold 
by  the  trustees  in  execution  of  their  trust,  with  the  consent  of 
the  necessary  parties,  together  with  the  rest  of  the  property; 
and  that  Lord  Bijron  himself  was  the  purchaser ;  and  his  un- 
[  262  ]  disturbed  possession  for  so  many  years,  treating  the  estate  as  his 
own,  without  any  intervention  of  the  trustees,  would  be  evi- 
dence of  such  a  purchase. 

Lord  Ellen  BO  ROUGH  C.  J.  Three  points  were  made  on 
moving  for  the  rule  in  this  case  ;  one  of  which,  namely,  an 
adverse  possession  for  above  20  years  against  the  trustees,  has 
been  since  abandoned.  The  remaining  points  now  insisted  upon 
are,  1st,  that  the  use  was  executed  in  Lord  Byron  under  the 
deeds  of  1773:  or,  if  not,  2dly,  that  the  trustees  must  be  pre- 
sumed to  have  conveyed  to  him,  either  because  the  trusts  were 
all  satisfied  ;  or,  has  it  has  also  been  argued,  as  to  a  new  pur- 
chaser under  a  sale  by  the  trustees.  First,  the  conveyance  of 
Noxemher  1773  is  to  trustees  and  their  heirs  for  certain  uses ; 
amongst  others,  in  trust,  to  sell  the  estates  in  NottiTighamshire, 
and  thereout  to  pay  the  debts  of  Lord  Bj/ron  and  his  son,  and 
for  other  purposes  mentioned  :  and  as  to  the  Rochdale  estate,  to 

the 
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the  use  of  the  trustees,  Heaton  and  Kennett  and  their  heirs,  upon         1807. 

trust,  that  they  or  the  survivor  should,  with  the  consent  of  Lord         i 

and  Lady  Byron  and  their  son,  or  the  survivor  of  them,  &c.        *^eenE 
sell  the  inheritance  in  fee,  subject  to  a  certain  term,  and  invest    Deardon, 
the  purchase  money,  with  the  like  consent,  in  the  purchase  of 
other  lands  in  fee,  to  be  settled  to  the  use  of  the  trustees  of  the 
term  ;  remainder  to  Lord  Byron  for  life,  &c. :    remainder  to  • 

TVm,  Byron  in  fee.     It  cannot  be  doubted,  upon  these  words, 
but  that   the  use  would  be  executed  in  the  trustees  under  that 
deed.     But   it   is  argued  that  the  effect  of  those  words  is  con- 
trolled by  the  proviso,  stating  that  the  rents,  issues,  and  profits 
should,  until  sale  of  the  inheritance,  be  received  by  such  person 
and  for  such  uses  as  the  same  rents,  &c.   would  have    been   if       L     "     J 
that  deed  had  not  been  made  and  no  fines  levied.     That,  how- 
ever, is  nothing  more  than  the  common  provision  in  such  cases 
for  the  perception  of  the  rents  and  profits  by  the  persons  bene- 
ficially entitled  at  the  time  until  the  sale,   and  by  no  means  car- 
ries the  legal  estate  to  such  persons.     And  in  order  to  found  the 
argument  that  it  did,  the  defendants'  counsel  were  driven  to 
contend,  that  the  words  rents,  &jC.   were  of  equal  import  in  the 
place  where  they  occur  with   the  word  inheritance ;  and  this, 
notwithstanding  it  is  evident  that  the  former  words  are  used  in 
the   proviso   in  contradistinction  to  the  latter.     Instead,  there- 
fore, of  shewing  that  nothing  more  than  a  mere  power  of  sale 
was  intended  to  be  given  to  the  trustees,   the  wording   of  the 
proviso  confirms  the  construction  which  would  naturally  arise 
from  the  other  parts  of  the  deed,  and  shews  that  the  meaning  of 
it  was  to  leave  the  legal  estate  in  the  trustees,  to  whom  it  was 
before  limited  for  the  general  purposes  of  the  deed ;  stipulating 
only  that  there«^s,  issues,  andprojits,  as  contradistinguished  from 
the  inheritance,  should,  until  a  sale  took  place,  be  received  by 
those  who  are  beneficially  entitled  to  them.     Then,   as   to  the 
presumption    of    a    reconveyance    from    the   trustees    to    Lord 
Byron ;  presumptions  of  this  sort,  when  fit  to  be  made,  are  al- 
ways made  in  favour  of  the  possession  of  those  who  are  right* 
fully  entitled  to  it.     The  rule  of  presumption  is,  ut  res  rite  acta 
est;    and  is  applied,  wherever  the  possession  of  the  party  is 
rightful  to  invest  that  possession  with  a  legal  title.     But  there 
is  nothing  to  warrant  such  a  presumption  in  this  case  :  the  pos- 
session of  Lord  Byron  was  all  along  consistent  with  the  deed 

and 
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1807*  •       and  with  ihe  lille  of  the  trustees;  for  until  a  sale  by  the  trustees 

*         *  Lord  Byron  was  entitled  to  the  possession  by  the  trusts  of  th« 

atrninst        <^eed.     The  trustees  could  not  control  his  right  to  the  receipt 

Dkardon.  of  the  rents,  issues  and  profits  during  his  life.  There  was  not, 
[  2o4  J  therefore,  one  moment  of  adverse  possession  to  the  trustees 
during  the  whole  time  down  to  a  recent  period ;  nor  any  such 
possession  by  Lord  Bi/ron,  nor  any  other  claiming  from  him,  ia 
favour  of  which  there  should  be  a  presumption  of  any  convey- 
ance to  him;  a  presumption  which  could  only  be  made  on  the 
supposition  of  a  direct  breach  of  trust  by  the  trustees,  whose 
duty  it  was,  in  case  of  a  sale,  "to  have  purchased  new  estates  to 
be  settled  on  Lord  B^ron  for  life  only,  with  remainder  to  Wm, 
Byron  in  fee.  And  the  law  wilt  not  raise  a  presumption  upon 
a  supposed  breach  of  trust. 

Grose  J.  not  having  been  in  court  when  the  case  was  argued 
by  some  of  the  counsel  on  a  former  day,  declined  giving  any  opi- 
nion upon  it. 

Lawrence  J.  The  third  ground  of  objection  originally 
taken  to  the  verdict  having  been  abandoned,  it  is  not  necessary 
to  advert  to  it.  Tlien  as  to  the  first  objection,  that  the  use 
was  executed  in  Lord  Byron;  in  order  to  found  the  argument, 
the  clause  which  follows  last  in  the  deed  by  way  of  proviso  is 
put  forward  as  the  first  and  substantive  limitation  :  whereas  the 
use  is  clearly  executed  in  the  trustees  by  tiie  first  part  of  the 
deed,  unless  the  effect  of  the  proviso  is  to  over-ride  the  whole 
and  to  precede  the  other  limitations.  As  it  stands,  the  Rochdale 
estate  is  limited  to  the  use  of  the  trustees,  in  trust  to  sell  it, 
with  the  consent  of  the  parties  interested,  and  to  re-invest  the 
purchase-money  in   other  lands  to  be  settled   to   different  uses. 

[  265  3  This  would  execute  the  use  in  the  trustees;  but  as  before  sale 
the  rents,  issues,  and  profits  of  the  estate  were  to  be  received 
by  somebody,  it  is  provided  in  the  subsequent  clause  that,  till 
sale  of  the  inheritance,  they  should  be  received  by  such  persons 
as  would  have  been  entitled  to  them  under  the  former  settle- 
nient,  if  the  deeds  of  1773  had  not  been  made.  In  the  first 
place,  therefore,  there  is  an  absolute  conveyance  to  the  trustees, 

•  to  give  them  the  legal  estate,  and  enable  them  to  sell  &c.,  and 

apply  the  purchase-money ;  and  then  a  proviso  declaring  how 
the  rents,  &c.  should  go  in  the  meantime.  The  second  point 
made,  is,  whether,  under  the  circumstances,  a  re-conveyance  to 

Lord 
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LiOrd  Byron  is  to  be  presumed.  Tbis  is  pressed  on  the  authority 
of  cases  where  Lord  Kenyan  said  that  he  would  direct  the  jury 
to  make  such  a  presumption  where  the  trustees  ought  to  convey. 
And  in  order  to  shew  that  they  ought  to  have  conveyed  in  this 
case^  it  is  insisted  that  after  the  death  of  Li^dy  Byron  and  her  son 
William  the  trust  was  for  the  sole  benefit  of  Lord  Byron:  but 
Jiow  can  we  say  that,  when  it  appears  that  fVm.  Byron  had 
joined  in  barring  his  estate-tail  in  all  the  e^itates,  and  enabling 
the  trustees  to  raise  money  by  sale  of  the  N.  estates  for  the 
payment  of  his  father's  debts,  reserving  to  himself  the  remain- 
der in  fee  of  the  property  which  was  to  be  newly  purchased  out 
df  the  proceeds  of  the  Rochdale  estate  when  that  should  be  sold? 
How  can  we  say  the  trustees  ought  to  be  presumed  to  have 
conveyed  that  title  to  Lord  Byron,  which  be  had  no  right  to 
ask  them  to  convey,  iu  prejudice  to  those  claiming  from  his 
spn  ?  But  if  Lord  Byron  had  an  equitable  estate  in  the  premises, 
and  Heaton  and  Kennett  were  trustees  for  him  alotie  after  the 
death  of  his  wife  and  son ;  let  that  first  be  decided  by  a  Court 
of  equity,  and  then  that  court  may,  if  it  think  proper  send  the 
case  to  a  jury  to  say  whether  they  will  not  presume  a  re-convey- 
ance. As  to  Lord  Byron's  being  a  purchaser,  under  a  sale  by 
the  trustees,  of  this  estate,  there  is  nothing  in  fact  to  raise  the 
presumption. 

Le  Blanc  J.  The  point  of  adverse  possession  to  the  trustees 
for  20  years  was  properly  given  up  :  for  when  it  is  considered 
that  Lord  Byron  till  a  sale  was  entitled  to  the  possession  and  to 
the  receipt  of  the  rents  and  profits  consistently  with  the  deed, 
and  did  not  convey  to  the  defendants  till  1795,  it  is  impossible 
to  say  that  there  was  any  adverse  possession  to  bar  the  trustees 
from  recovering  in  this  ejectment.  Then  as  to  the  use  being 
executed  in  Lord  Byron ;  the  argument  can  only  arise  by 
coupling  the  proviso  with  the  previous  limitation  of  the  use  to 
the  trustees,  and  making  it  take  place  of  the  use  before  exe- 
cuted in  them.  But  that  would  be  contrary  to  the  form  and 
effect  of  the  deed,  by  ^\i\ch  the  use  is  executed  in  the  first  in- 
stance in  the  trustees,  subject  to  the  trusts  afterwards  declared, 
and  subject  to  the  proviso  that  until  sale  the  persons  before  en« 
titled  should  receive  the  rents,  issues,  and  profits.  It  is  said, 
however,  that  giving  the  rents,  issues,  and  profits  to  those  per- 
sons is  the  same  as  giving  them  the  estate:  and  it  may  be  so 

where 
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1807.        where  there  is  no  conveyance  of  the  land  itself  to  others,  and 

where  the  instrument  does  not  in  the  terms  of  it  point  to  a  dis- 

o-ainst  tinction  between  them,  but  here  the  legal  estate  is  distinctly 
Deardon.  separated  by  the  terms  of  the  deed  from  the  rents,  issues,  and 
profits ;  and  these  latter  are  given  to  one  person,  and  the  legal 
estate  to  others.  Then  it  is  contended  that  the  jury  should 
have  been  directed  to  presume  a  re-conveyance  of  the  legal 
estate  from  the  trustees  to  Lord  Byron,  Such  a  presumption 
r  2(57  j  may  be  made  where  it  is  necessary  to  clothe  a  rightful  possession 
with  a  legal  title:  but  the  Court  must  first  see  that  there  is  no- 
thing but  the  form  of  a  conveyance  wanting.  And  in  no  case 
can  such  a  presumption  be  made  where  it  would  have  been 
contrary  to  the  duty  of  the  trustees  to  have  reconveyed  to  the 
party.  And  though  if  there  had  been  shewn  to  be  a  clear 
equitable  title  in  Lord  Byron  to  the  remainder  in  fee,  the  Court 
might  have  directed  such  a  presumption  to  be  made  in  this 
-case  ;  yet,  if  a  doubtful  equity  only  appeared,  a  court  of  law 
would  not  give  such  a  direction  before  a  court  of  equity  had 
declared  in  favour  of  the  party's  equitable  title.  Now  here 
Lord  Byron  having  originally  an  estate  for  life,  with  remainder 
to  his  son  in  tail,  remainder  in  fee  to  himself;  and  it  being 
considered  that  in  the  course  of  nature  the  son  would  survive 
the  father;  they  came  to  an  agreement  that  the  Nottinghamshire 
estates  should  be  sold,  to  pay  their  debts ;  and  that  the  Roch- 
dale estate  should,  with  the  joint  consent  of  the  father,  mother, 
and  son,  and  of  the  survivor  of  them,  be  sold,  and  the  purchase- 
money  applied  to  ihe  purchase  of  a  new  estate,  which  was  to  be 
limited  to  Lord  B.  for  life,  remainder  to  his  son  in  fee :  pro- 
viding that  in  the  mean  time,  and  until  the  sale  of  the  estate,  the 
rents,  issues,  and  profits  should  be  received  by  the  person  who 
was  before  entitled  to  them.  Therefore,  till  Lord  Byron  con- 
sented to  the  sale,  his  possession  and  receipt  of  the  rents,  issues, 
and  profits  were  consistent  with  the  very  terms  of  the  deed,  and 
with  the  object  of  the  trust ;  and  consequently  there  is  no 
ground  for  presuming  a  conveyance  of  any  description. 


Rule  discharged. 
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HoDiNOTT  against  Cox.  r^esday, 

O  ,  Pth.  10th. 

"DURROUGH had  moved  to  change  the  venue  from  London  In  covenant 

to  Somersetshire,  in  an  action  of  covenant  on  a  lease  of  cer-  "P*^."  ^  'ease, 

•11        11  1  r  1  .    ,        ••      ^  ^'^^'''  heiiig 

tarn  silk  miils,   and  a  stream  of  water  thereunto  belonging;   in   proper  to  be 

which  breaches  were  assigned  for  diverting  the  water  from  the   had,  the  ve- 

mill,  and  for  not  keeping  up  the  water  to  its  former  level  :  the   cJian<'ed  to 

grounds  of  the  motion  being,   that  the  greater  part  of  the  de-  the  county 

fendant's  witnesses  lived  in  Somersetshire,  and  that  a  view  would  premises  fav 

be  necessary.  i hough  most 

Marryat  now  opposed  the  rule,  on  affidavits,  stating  that  ^-J,      P'a»n- 
more  of  the  plaintiff's  witnesses  lived  in  London  than  in  the  nesses  resid-' 
country,  and  that  it  would  be  more  expensive  to  him  to  try  it  at  ed  in  the 
the  assizes  than  at  the  sittings :  and  urged  that  it  was  not  usual  j|jg  ^Inxx^ 
to  change  the  venue  in  actions  on  specialties,  except,  as  in  Foster  was  laid. 
V.  Taylor  (a),   where  all  the  witnesses  resided  in  the  county  to 
which   the  trial  was  removed.     And  he  attempted  to  shew  by 
the  pleadings  that  the  cause  might  as  well  be  tried  with  the  aid 
of  a  map  as  by  a  view.     But 

The  Courty  considering  that  a  view  would  be  desirable  in 
this  case  for  the  furtherance  of  justice,  made  the  rnle  absolute, 
on  the  defendant's  undertaking  to  have  a  view,  and  to  admit  the 
lease. 

(a)   I  Term  Rep.  781. 


C   269  ] 

Tuesday, 

The  King  against  Bartrum.  Feb.  lotb. 

THIS  was  an  indictment  for  perjury,   found  at  the  Sessions,  y£J,yg"t^"Jr 
and  removed  into  this  court  by  certiorari.     Notice  of  trial  perjury  re- 
was  given  to  the  defendant  by  the  prosecutor  for  the  sittings  at   ^**\^^, '"*^ 
Westminster,  and  the  indictment  entered  for  trial :  but  when  it   tiorari,  if  the 
was  called  on  in  turn,   the  prosecutor  was  not  ready  ;  on  which   prosecutor 
the  defendant  desired  it  might  not  be  struck  out  of  the  paper,  Jf^frj"?tdthe 

defendant, 
and  withdraw  his  record  without  countermanding  his  notice  in  time,  he  shall  pay 
costs  to  the  defendant. 

but 
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1807.        but  stand  as  the  last  cause.     And  when  it  was  again  called  on, 
_,  the  prosecutor  withdrew  the  record, 

agmiut  Garrow  thereupon  moved,  on  the  first  day  of  the    term,  for 

Bartrum.  a  rule  upon  the  prosecutor  to  shew  cause  why  he  should  not  pav 
,  to  the  defendant  his  costs  for  not  proceeding  to  tiial  pursuant 
to  notices  grounding  his  appiicatiun  upon  the  general  jurisdic- 
tion of  the  Court  to  prevent  its  process  from  being  used  to  the 
oppression  of  the  subject ;  and  referring  to  Rex  v.  Ileydon  and 
Others  (a)  where  the  same  thing  was  done  in  the  case  of  infor- 
mations for  bribery.  And  he  also  produced  an  affidavit  that  the 
prosecutor  had  since  declared  that  he  did  not  mind  ruining  him- 
self  if  he  could  ruin  the  defendant. 

Lawes,  contr^,  endeavoured  to  throw  some  doubt  upon  the 
legality  of  the  practice,  as  applied  to  indictments  for  public  mis- 
demeanors in  general,  especially  one  of  so  serious  a  complexion 
as  the  present :  and  said  that  the  practice  was  calculated  to  dis- 
courage prosecutions.  But, 
[  270  ]  Lord  Ellenborough  C.  J.  said,  that  upon   enquiry  it  ap- 

peared to  have  been  the  established  practice  of  the  Court,  that 
if  the  prosecutor  give  notice  of  trial  to  the  defendant,  and  do 
not  try  his  indictment,  nor  countermand  the  notice  in  time,  he 
must  pay  the  costs  of  the  trial  as  in  other  cases  :  for  otherwise 
defendants  might  be  harrassed  and  oppressed  with  unnecessary 
expence.  That  Lord  Mansfield,  in  the  case  referred  to,  laid 
down  the  rule  generally,  saying  that  such  was  the  constant 
course  of  the  Court :  and  that  the  precedents  referred  to  in  the 
margin  (6)  of  the  report  bear  out  the  proposition. 

Per  Curiam,  Rule  absolute. 

(o)  3  Burr.  1304, 

(6)  Rex  v.  AUev  and  Hazard,  Comb.  225.  Rex.  v.  Edwards,  lb.  410. 
and  Salk.  I93.  Rex  v.  Powel,  1  Stra.  33.  and  Rex.  v.  Earl,  2  Stra.  874. 
and  vide  Rex  v.  LowJUld,  2  Stra.  937.  and  Rex  v.  Moore,  lb.  946. 
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The  King  against  The  Mayor  and  Burgesses  of  WetimsiUy, 
Thetford.  Feb.im, 


"TW^ILS ON  on  a  former  day  applied  on  the  stat.  11  G.  1. 
c.  4.  s.  2.  for  a  rule  calling  on  the  defendants  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue  commanding 
them  upon  the  day  and  at  the  time  to  be  prefixed  in  such  writ 
to  assemble  themselves  in  the  Guildhall  of  the  borough,  &c.  and 
then  and  there  proceed  to  the  election  and  swearing  in  of  two 
principal  buro^esses  of  the  borough  in  the  room  of  IV.  R.  M'mgay 
£sq.  and  J,  Rolfe  Esq.  deceased.  He  stated  the  constitution 
of  the  borough,  under  a  charter  of  Elizabeth,  to  consist  of  a 
mayor,  10  principal  burgesses,  and  20  of  the  commonalty,  in- 
corporated by  the  name  of  the  mayor,  *  burgesses,  and  common- 
alty of  the  borough  of  Tlietford,  in  the  counties  of  Norfolk  and 
Suffolk,  That  the  10  principal  burgesses  were,  together  with 
the  majfor,  constituted  the  common  council  of  the  borough 
for  acts  ond  ordinances  concerning  the  public  interests  of  the 
inhabitants  of  the  borough.  And  that  when  any  burgess  should 
die  or  remove  out  of  the  borough,  or  be  removed  from  his 
office  for  any  reasonable  cause,  it  should  be  lawful  for  the 
mayor  and  burgesses  from  time  to  time,  as  they  should  think 
fit  and  expedient,  within  eight  days  next  following  the  death  or 
removal  of  the  said  burgess,  in  the  Guildhall  or  other  conve- 
nient place  within  the  borough,  to  meet  at  their  will,  and  there 
to  nominate  one  or  more  inhabitants  of  the  borough  to  be  a 
burgess  or  burgesses  of  the  said  borough  fiwrnig  life,  if  it  should 
seem  good  and  expedient  to  the  mayor  and  the  other  burgesses ; 
and  that  every  person  so  named  and  chosen  should  take  an  oath 
before  the  mayor  to  execute  his  office  faithfully.  The  affidavit 
then  stated  the  death  of  Mr.  Mingay,  one  of  the  principal  bur- 
gesses, in  November  last,  and  the  death  Mr,  Rolfe,  another  of 
them,  in  December  last,  and  that  the  vacancies  had  not  been 
filled  up. 

When  the  motion  was  made,  Lawrence  J.  asked  v»helher 
there  were  any  ii*stauce  of  a  mandamus  granted  upon  the  stat. 
11  G.  1.  c.  4.  5.  2.  except  in  the  case  of  annual  officers  :  and 

there 


A  charier 
having  grant- 
ed that  upon 
the  death  or 
amotion  of  a 
priucipal 
burgess  {wIm 
is  appointed  t« 
hold  for  life) 
it  sliould  be 
lawful  for  the 
mayor  and 
the  redvain- 
ing  principal 
burgesses 
withiu  eight 
days  nextful- 
/oiciHn-to  elect 
another:  the 
eight  days 
after  a  va- 
cancy having 
slipped  with- 
out au  elect- 
tion,  a  man- 
damus was 
grunted  upon 
the  stat. 
11  G.  I.  c.  4. 
s.  2.  to  make 
an  election. 
*[  271  J 
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1807.         ihere  being  no  precedent  of  any  such  referred  to,  or  within  the 

recollection  of  the  officers  cf  the  Crown  office,  it  was  intimated 

The  Kino     ^^^^  ^^^  inquiry  should   be  made  into  the  matter,   and  that  the 
The  Mayor    rule  should  not  be  made  absolute,  without  directing  the  atten- 
and  Bur^  •   t,(j„  of  the   Court  to  the  question.     This  was  now  done ;  and 
Thktford.   ^^^  Court,  after  being  apprised   that   the  principal  burgesses 
[  272  ]       were   appoint'  d   for  life,    and    that    the    charter   required    the 
vacancies  to  be  filled  up  within   eight  days;  which  had  been 
slipped;  and  being  referred   to  the  case  of  the  corporation  of 
Scarborough,  (a),  which  was  the  case  of  a  mandamus  upon  the 
statute  to  elect  annual  officers,  and  to  the  case  of  Rex  v.  Wood- 
row  (b),  referring  to  the  former  ;  upon  due  consideration  of  the 
words  of  the  statute;  which  are  not  confined  to  annual  officers, 
but  directs  the  mandamus  to  issue  if  no  election  be  made  of  the 
mayor,  bailiffs,   or  other  chief  officer  or  officers  of  the  borough, 
upon  the  day,  ur  within  the  time  appointed  by  charter  or  usage 
for  that  purpose  ;  made  the 

Rule  absolute  (c.) 

(a)  2  Slra.  1180.  Mr.  Ford's  note  of  this  case  has  not  the  word 
annual,  which  is  introduced  in  Sir  John  Sttaiige's  Report :  but  it  runs 
thus:  "  It  was  likewise  moved  for  a  mandamus  to  be  directed  to  such 
of  the  capital  burgesses  as  were  capital  burgesses  in  the  year  1736  to 
proceed  to  the  election  of  coroners  and  ot/ier  officers,  according  to  the 
statute.  &c.  So  that  no  stress  seems  to  have  been  laid  upon  the  cir- 
cumstances of  such  other  officers  being  annual  officers."  The  proper 
title  of  that  case  is  "  The  King  against  Vicherman  and  Others." 

(b)  2  Term  Rep.  732. 

(c)  Vide  the  case  of  Hichs  against  The  Town  of  Lannceston  in  Cornnall, 
1  Rol.  Ahr.  513,  614-  where  it  was  ruled  by  two  Judges  in  court,  that 
if  the  king  create  a  corporation  consisting  of  a  mayor  and  eigiit  alder- 
men, with  a  clause,  that  upon  the  death  or  amotion  of  any  alderman 
it  shall  be  lawful  for  the  mayor  and  the  other  aldermen,  within  eight 
days  after  such  death  or  amotion  to  elect  another  akleniian  in  the 
place  of  the  other,  &c. ;  although  there  be  no  election  within  the  eight 
days  after  the  death,  &c.  yet  they  may  elect  an  alderman  at  any  time 
afterwards  by  the  power  incident  to  them  as  a  corporation :  and  this 
affirmative  power  to  elect  within  eight  days  does  not  toll  their  inci- 
dental power.  E.  8.  Car.  1  B.R,  and  a  writ  was  granted  accordingly 
to  elect  another  alderman. 
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Kensington  against  Inglis  and  Another,  in  Error.  Srit'ii*, 


Feb,  12lh. 


THE  plaintiffs  below  brought  their  action  in  C.  B.  against  i.  Where  a 

the  defendant,  an  underwriter  on  a   policy  of  insurance  "cepce  to 

II         1     f  Ti  »  r.^r^  1  1  . /•        ^1  trade  with  an 

made  the  5th  or  February  1800,  lost  or  not  lost,  at  and  from  the  enemy.grant- 

Havannah  and  Matanzas,  or  any  other  port  or  ports  in  Cuba,  «d  abroad, 

to  Nassau,  New  Providence,  upon  goods,  and  also  upon  ship  or  tm-ned^aftcr 

ships  sailing  between  the  ]st  of  October  1799>  (^nd  \st  of  June  being  used, 

1800  iiklusive ;  beginning  the  adventure  on  the  goods  from  the  J**  thesecre- 

loading  thereof  on  board  the  said  ship  or  ships  in  the  island  of  governor  by 

Cuba;  and  upon  the  said  ship  or  ships,  Scc:  with  liberty  to  whom  it  was 

proceed  to  and   touch  and  stay  at  any  ports  or  places  whatso-  {m^i  ^^  i^^ 

ever :  valued  at on  goods  and  specie,  covering  commission  believed, 

and  all  charges  incident  to  loss :  at  six  guineas  per  cent,  pre-  gide^moncst 
mium ;    warranted  free  from  captures'^  and  seizures  and  the 


consequences  of  any  attempt  thereof.     The  declaration  averred 


the  waste 
papers  of  his 
omce,  and 
did  not  know 
what  was  become  of  it,  having  afterwards  searched  for,  but  not  recollecting  the 
finding  it,  and  thinking  that  he  had  not  found  it;  this  is  reasonable  and  probable 
evidence  of  the  loss  of  such  licence,  so  as  to  let  in  parol  evidence  of  its  contents; 
the  paper  not  being  considered  as  of  any  further  use  at  the  time;  and  the  witness's 
attention  not  having  been  then  called  particularly  to  the  circumstances.  And  the 
witness  may  speak  to  the  contents  of  the  licence  from  memory,  though  he  had  made 
an  entry  of  it  in  his  memorandum  book  for  the  private  information  of  himself  and 
the  governor;  which  book  was  not  produced,  he  having  given  it  to  the  governor, 
who  was  gone  abroad  without  returning  it  to  him  ;  for  such  book,  if  in  court,  woutd 
not  have  been  evidence  per  se;  but  could  only  have  been  used  by  the  witness  to  re- 
fresh his  memory. 

2.  Goods  and  specie  to  a  certain  amount  having  been  insured  by  a  policy  on  ship 
or  ships  which  should  sail  on  the  voyage  insured  between  the  1st  of  October  1790and 
the  istof  J»mc  1800  :  a  memorandum  written  on  the  policy  on  the  llth  of  June,  ex- 
tending the  time  of  sailing  to  the  1st  of  August  1800,  does  not  require  a  new  stamp ; 
being  within  the  13th  section  of  the  stat*  35  Geo.  3.  c.  63.  which  provides  that  the 
act  imposing  the  stamp  shall  not  extend  to  prohibit  the  making  any  lawful  alteration 
in  the  terms  or  conditiont  of  any  policy,  &c. 

3.  Where  a  certain  trading  with  an  alien  enemy  for  specie  and  goods  to  he  brought 
from  the  enemy's  country,  in  his  ships,  into  our  colonial  ports,  was  licenced  by  the 
king's  authority  i  held  that  an  insurance  on  the  etiemy's  ship,  as  well  as  on  the  goods 
and  specie  put  on  board  for  the  benefit  of  the  Btitish  subjects,  was  incidentally  le- 
galized; and  that  it  was  competent  for  the  British  agent  of  both  parties,  in  whose 
name  the  insurance  was  effected,  to  sue  upon  the  policy  in  time  of  war;  the  trust 
not  contravening  any  rule  of  law  or  of  public  policjit,  and  there  being  no  personal 
disability  in  the  plaintiff  on  the  record  to  sue.  *  [  274  ] 


Vol..  Vllf. 
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I807«         that  the  defendant  subscribed  the  policy  for  500l.  on  goods  and 
,  specie  on  board  of  ship  or  ships  sailing  between  the  1st  of  Oc- 

^Qff  '  tober  1799  and  the  1st  of  June  1800  inclusive,  for  jlie  voyage: 
against  and  that  afterwards,  on  the  6th  of  Ma]/  1800,  by  a  certain  me- 
ancl  VWiollier  "^o^andum  written  upon  the  policy,  it  was  agreed  that  the  value 
iu  Error.  of  any  vessel  or  vessels  that  should  cany  the  goods  thereby  insured 
should  be  included  in  that  insurance;  and  that  the  property 
which  should Jirst  sail  to  the  extent  of  45,0001.  insured  should  be 
considered  the  interest  in  titat  insurance :  and  that  by  another 
memorandum  written  on  the  policy  on  the  11th  of  June  1800  it 
was  agreed  to  extend  the  time  of  sailing  to  the  }st  of  August  1800. 
That  on  the  14lh  oi  July  1800,  a  large  quantity  of  goods  and 
specie  were  loaded  on  board  a  certain  ship  called  the  Hector,  at 
the  llavannah  in  Cuba,  upon  the  said  voyage  ;  that  from  thence, 
until  and  at  the  time  of  the  loss  after  mentioned,  one  Robert 
Read,  for  whose  use  and  benefit  the  insurance  on  the  goods  and 
specie  was  made,  was  interested  in  such  goods  and  specie  ;  and 
one  Juan  Villas,  for  whose  use  and  benefit  the  insurance  on  the 
ship  was  made,  was  interested  therein.  That  the  said  ship, 
with  the  said  goods  and  specie  on  board,  afterwards,  between  the 
1st  of  October  1799  and  the  1st  of  October  1800,  to  wit,  on  the 
I8lh  of  July  1800,  sailed  upon  the  voyage  insured  from  the 
Havannah,  and  before  her  arrival  at  Nassau  was  lost,  with  the 
said  goods  and  specie  on  board,  by  the  perils  of  the  sea.  And 
then  followed  an  averment  that  the  ship,  goods,  and  specie 
were  free  from  captures  and  seizures,  and  the  consequences  of 
any  attempt  thereof.  In  the  second  count  it  was  alleged  that 
the  Hector,  on  board  w^hich  the  goods  and  specie  were  loaded 
*•  ■'       at  the  Havannah,  was  not  a  ship  belonging  to  his  majesty  or 

any  of  his  subjects.  There  were  also  counts  for  money  paid  and 
money  had  and  received.  Plea,  Non  assumpsit.  A  verdict 
was  found  for  the  plaintiffs  by  the  direction  of  the  Lord  Chief 
Justice,  to  whom  a  bill  of  exemptions  was  tendered  at  the  (rial ; 
which  being  sealed  by  him,  was,  together  with  a  transcript  of 
the  record,  handed  over  to  this  Court. 

The  bill  of  exceptions  stated,  that  the  cause  was  tried  before 
the  Lord  Chief  Justice  of  C.  JB.  at  the  sittings  of  nisi  prius  at 
Guildhall,  when  the  counsel  for  the  plaintiffs  below,  in  order  to 
maintain  the  issue  on  their  part,  gave  in  evidence  the  policy  of 
insurance  as  set  forth  iu  the  declaration,  stamped  with  such 

stamp 
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stamp  duty  as,  at  the  time  of  making  the  policy,  was  by  law 
required  for  the  same  ;  together  with  the  memorandum  thereon 
mentioned  to  have  been  made  on  the  6th  of  A] ay  1800.  That 
the  policy  was  effected  by  the  plaintiffs  below,  and  that  the  de- 
fendant Kemington,  being  a  natural  born  subject,  subscribed 
the  same  as  an  assurer  for  600/.  on  the  5th  of  February  1800; 
and  that  on  the  6th  of  May  1800  he  subscribed  the  memoran- 
dum of  that  date.  It  was  also  proved  that  the  memorandum, 
dated  the  1 1th  of  June  1800,  and  written  before  the  loss  hap- 
pened, importing  to  be  an  agreement  for  extending  the  time  of 
sailing,  was  subscribed  by  the  defendant;  but  that  it  had  no 
stamp  upon  it ;  and  was  proved  to  have  been  signed  subsequent 
to  the  1st  of  June,  but  before  any  notice  of  the  determination 
of  the  risk  bad  been  received.  The  plaintiff's  counsel  further 
proved,  that  between  the  1st  of  October  1799  and  the  1st  of  Au- 
gust 1800,  viz.  in  December  1799,  a  certain  cargo  of  goods  and 
specie  belonging  to  Robert  Reid  had  been  shipped  at  the  Ha- 
vannah  in  the  island  of  Cuba  on  his  account,  being  part  of  the 
property  insured,  and  had  been  safely  landed  at  Nassau,  in  the 
island  of  New  Providence^  on  the  4th  of  January  1800;  and 
that  certain  other  cargoes  of  goods  and  specie  belonging  to  R. 
Head  had  been  shipped  at  the  Ilavannah  on  his  account,  and 
had  sailed  on  the  voyage  insured  ;  one  of  such  cargoes  on  the 
20th  of  June  1800,  which  was  shortly  after  captured;  and 
another  on  the  13th  July  1800,  which  arrived  safely  at  Nassau 
on  the  28th  of  the  same  month  :  for  which  cargoes,  as  well  as 
for  the  ships  which  carried  the  same,  the  defendant  has  received 
his  proportion  of  credit,  and  thereby  the  loss  has  been  reduced 
to  63/.  105.  6d.  per  cent,  on  liie  policy.  Whereupon  the  coun- 
sel for  the  defendant  below  objected  to  the  last-mentioned  me- 
morandum being  admitted  in  evidence,  ou  account  of  its  not 
being  stamped  :  but  the  Chief  Justice  admitted  it  in  evidence, 
and  it  was  read  as  follows ;  "  agreed  to  extend  the  time  of  sail- 
ing to  the  1st  o(  August  1800.  London^  11th  June  1800."  The 
plaintiff 's  counsel  further  proved,  tlint  after  the  1st  of  June  and 
before  the  1st  of  August  1800,  viz.  on  the  14th  of  Juli/,  cer- 
tain goods  and  specie  belonging  to  R.  Read  were  shipped  at 
the  Havannah  in  Cuba,  on  his  account,  on  board  the  Hector ; 
and  that  the  policy  was  made  in  respect  of  the  said  goods  and 
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specie  for  his  benefit ;  and  in  respect  of  the  said  ship,  for  ihc 
benefit  of  the  said  Juan  Villas  ;  and  that  Juan  Villas  was  a  Spa- 
niard bif  birth,  then  and  still  residing  in  the  dominions  of,  and  ad- 
heiing  to  the  king  of  Spain,  between  whom  and  our  sovereign 
there  existed  an  open  tear,  as  well  at  the  time  of  effecting  the  po- 
licy, and  from  the  ]st  of  October  1799  until  the  1st  o/ August 
1800,  as  also  at  the  time  of  the  trial  of  the  issue ;  but  that  the  ac- 
tion zvas  commenced  in  time  of  peace  between  the  king  and  his 
Catholic  majesty.  And  the  plaintiff's  counsel  further  gave  io 
evidence,  that  the  Hector,  with  the  goods  and  specie  on  board 
her,  on  the  18th  of  June  1800  sailed  from  the  Havannah,  which 
was  under  the  dominion  of  the  king  of  Spain,  upon  a  voyage 
for  Nassau  in  New  Providence,  one  of  the  Bahama  islands,  and 
a  colony  then  under  the  dominion  of  the  king ;  but  was  in  the 
course  of  such  voyage  wrecked  on  the  21st  of  July  1800  by  the 
perils  of  the  seas  ;  in  consequence  whereof  an  average  loss  oc- 
curred upon  the  matters  insured  by  the  policy  to  the  amount 
of  361.  lOs.  6d.  per  cent.  &c.  The  plaintiff's  counsel  further 
proved  that  by  virtue  of  certain  instructions  from  the  king, 
dated  the  28lh  of  March  and  the  27th  oi  August  1798,  General 
Dowdeswell,  then  Governor  of  the  Bahama  islands,  was  autho- 
rised to  grant  licences  for  the  importation  into  those  islands  of 
specie  and  such  goods  and  merchandizes  as  were  loaded  on 
board  the  ship  Hector  in  any  JBnVisA  or  Spanish  vesselof  the  same 
built  as  that  ship,yrom  any  Spanish  colony  in  America,  notwith- 
stamlin"  the  then  existing  hostilities  :  and  the  commanders  of  his 
majesty's  ships  of  war  and  privateers  were  enjoined  not  to  detain 
or  molest  any  vessel  trading  between  the  ports  thereifi  specified^ 
conformably  to  the  said  regulations,  and  having  a  licence  for  that 
purpose.  And  in  order  to  shew  that  the  ship  Hector  was  so  li- 
cenced, the  said  counsel  examined  a  witness,  one  Dawson  Kelly 
Esq.  who  had  been  the  secretary  to  the  said  governor,  and  who 
proved  that  he  had  been  secretary  to  the  governor  of  the  Ba- 
hama Islands  for  near  four  years,  until  ^/riV  1801,  when  he 
left  New  Providence.  That  he  was  well  acquainted  with  the 
nature  of  the  trade  from  the  Havannah  to  New  Providence, 
•which  in  time  of  war  is  carried  on  by  means  of  licences  from 
the  governor.  That  he  knew  the  ship  Hector,  and  Robert  Read, 
who  was  a  merchant  at  New  Providence,  where  he  publicly  car- 
ried 
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tied  on  trade  with  ihe  Spa7iish  settlements  during  the  whole 
time  the  witness  resided  at  New  Providence.  That  he  recollected 
that  a  licence  was  granted  by  the  said  governor  to  Robert  Read, 
for  the  Hector,  for  the  voyage  insured;  and  that  Robert  Read, 
after  the  loss  of  the  Hector,  brought  back  the  licence  to  New  Pro- 
vidence, and  returned  it  to  him  ihe  witness.  That  it  was  his,  the 
witness's,  custom  to  destroy  or  put  aside  such  licences  among  the 
waste  papers  of  his  office,  as  not  being  of  any  farther  use,  and  that 
he  supposes  he  disposed  of  the  licence  in  question  in  the  same  manner 
as  other  licences  for  ships,  whose  voyages  had  been  performed  ; 
but  is  not  sure  it  was  destroyed.    That  the  witness  was  afterwards 
applied  to  for  this  licence  by  R.  Read,  and  searched/or  it ;  but 
does  not  recollect  whether  he  found  it  or  not :  though  ^e  does  not  think 
that  he  didjind  it.     That  the  licence  was  for  the  voyage  out  and 
home,  according  to  the  form  then  used  in  the  Bahama  Islands, 
and  was  not  limited  in  point  of  time :  and  it  was   to  enable  the 
Hector  to  come  from  the  Spanish  settlement  to  New  Providence. 
That  he  asked  R.  Read  for  the  licence,  as  was  customary,  and 
is  certain  that  R.  Read  returned  it  him  after  the  loss.     That 
the  licences  granted  were  in  a  printed  form,  containing  all  the 
several  goods  allowed  to  be   imported,    and  were  afterwards 
filled  up  with  the  names   of   the  captain,  and  the  ship,  and  the 
voyage.     That  the  witness  knew  the  Hector  to  be  a  Spanish  ves- 
sel the  property  of  a  Spaniard  ;  and  that  she  was  so  described  in 
the  licence ;  and  a  certain  Spaniard,  whose  name  the  witness 
does  not  remember,  was  therein  slated  to  be  the  master.     That 
formerly  licences   were  granted  in  blank;  but  that  was  prohi- 
bited before  the  time  when  the  said  licence  was  granted  to  the 
Hector.  That  by  the  laws  of  Spain  vessels  coming  from  a  Spa- 
nish settlement  in  time  of  war  cannot  clear  for  a  British  port ; 
but  that  it  is  the  practice  for  them  to  clear  for  some  other  Spa- 
nish or  a  neutral  settlement.     That  the  witness  kept  a  memo- 
randum book,  in  which  he  made  entries  of  the  licences  for  hisown 
and  the  governor's  information  :  that  they  might  know  what  li- 
cences had  been  granted.     That  he  does  not  know  where  the  said 
hook  is  now ;  that  he  gave  it  to  the  governor  when  he  come  to  Eng- 
land in  1801 ;  and  that  the  governor  is  now  in  the  East  Indies; 
and  the  witness  does  not  know  what  the  governor  did  with  the 
book.     That  the  licence  was  granted  before  there  was  any  re- 
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gulation  at  Nerv  Providence  respecting  a  limited  time  for  the 
duration  of  the  voyage.  That  he  does  not  recollect  how  many 
licences  were  granted  to  jR.  Read  between  October  1799  and 
October  ISOO;  but  thinks  there  might  be  ten  or  twelve.  That 
Governor  Dowdeszcell  was  at  New  Providence  between  three 
and  four  years  up  to  j^pril  \  SOI  ;  and  that  during  the  whole 
of  this  time  R.  Read  publicly  carried  on  trade  with  the  Ha- 
vannnh.  Whereupon  the  defendant's  counsel,  having  before 
long  resisted  any  parol  evidence  ^H  to  the  contents  of  the  supposed 
licence  for  the  ship  Hector,  objected  that  the  voyage  and  trade 
insured,  and  on  which  the  Hector  was  lost,  being  altogether  ille- 
gal unless  authorized  by  a  regular  licence ;  and  no  licence  for  the 
ship,  nor  the  before-mentioned  book,  being  produced,  no  action 
could  be  sustained  for  the  aforesaid  loss.  And  they  further  ob- 
jected, that  notwithstanding  the  voyage  and  trade  should  have 
been  licenced,  and  the  licence  satisfactorily  proved,  the  plaintiffs 
could  not  in  a  court  of  law  enforce  a  policy  for  the  benefit  of 
Juan  Villas,  so  being  such  alien  as  aforesaid.  But  the  Chief 
Justice  delivered  his  opinion,  that  it  was  sufficiently  established 
in  proof  by  competent  evidence,  that  the  Hector  had  been  duly 
licenced  for  the  voyage  upon  which'  she  was  lost ;  and  his  opinion 
also,  that  a  ship  belonging  to  an  alien  might,  when  so  licensed, 
be  lawfulli/  insured  by  a  British  subject ;  and  that  the  policy  ef- 
fected therein  might  be  enforced  in  a  court  of  law  for  the  benefit 
of  such  alien  owner  thereof.  And  with  that  direction  he  left  the 
issue  to  the  jury,  who  thereupon  gave  a  verdict  for  the  plaintiff, 
"with  300/.  damages.  Whereupon  the  counsel  for  the  defend- 
ant excepted  to  the  aforesaid  opinion  and  direction  of  ti)e  Chief 
Justice,  as  well  in  respect  to  the  establishment  in  evidence  of 
such  supposed  licence,  as  in  respect  to  the  plaintiff's  right  to 
maintain  an  action  for  the  interest  of  Juan  Villas:  and  also  in 
respect  of  the  admissibility  of  the  unstamped  memorandum  of 
the  11th  of  June  1800. 

In  the  coflrse  of  the  argument  it  was  attempted  to  be  con- 
tended, on  the  part  of  the  plaintiff  in  error,  that  the  licence  it- 
self was  void,  either  as  an  infringement  of  the  colonial  naviga- 
tion laws,  which  confined  the  trading  of  our  colonies  to  this 
country,  and  could  not  be  dispensed  with  by  the  licence  of  the 
kind  alone  ;  or  supposing  such  a  dispensing  power  in  the  king 

jure 
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jure  coronae  in  inatiers  of  trade,  yet  ihat  he  could  not  delegate         1807. 
such  discretionary  power  to  any  other  person,  and  consequently      ^  — 
could  not  enable  the  governor  of  the  Bahama  Islands  to  grant       ^xoN^^' 
the  licence  in  question.     But  all  the  Court  agreed  that   the        nsiainst 
plaintiflF's  counsel  was  precluded  from  insisting  upon  this  objec-       i  a*^*"!? 
tion,  inasmuch  as  it  arose,  it  at  all,  out  ot  tlie  evidence  stated      ]„  Error, 
in  the  bill  of  exceptions;  in  arguing  which  the  plaintiff  in  error 
was  oonfined  to  the  objections  taken  at  the  trial,  and  stated  on      L  ~°     J 
the  face  of  the  bill   of  exceptions :  as  had  been  lately  decided 
in  the  House  of  Lords,  in  a  case  of  Rowe  v.  Power  (a),  on  a 
bill  of  exceptions  from  Ireland.     Whereas  the  present  bill  of 
exceptions  rather  proceeded  upon  the  admission  that  such  a  li- 
cence, if  it  existed  in  fact  would  be  good:  for  it  insisted  that 
the  voyage  and  trade  insured  were  illegal,  unless  authorized  hy  a 
regular  licence,  and  that  there  was  no  competent  evidence  of  such 
a  licence.     On  the  other  parts  of  the  case, 

Marryattj  for  the  plaintiff  in  error,  objected,  1st,  that  there 
was  not  sufficient  evidence  of  the  licence.  2dly,  That  the  me- 
morandum of  the  11th  o(  June,  inasmuch  as  it  varied  the  ori- 
ginal contract  in  the  policy,  could  not  be  given  in  evidence 
without  a  new  stamp.  3dly,  Supposing  the  licence  and  memo- 
randum to  have  been  properly  authenticated;  yet  that  the  po- 
licy being  upon  the  ship  as  well  as  upon  ihe  goods,  the  former  of 
which  was  the  property  of  an  alien  enemy,  the  action  was  not 
maintainable  in  lime  of  war  for  his  benefit.  First,  he  argued 
that  there  was  no  sufficient  proof  of  tlie  loss  of  the  licence  it- 
self to  let  in  the  secondary  evidence  of  its  contents  :  and  at  any 
rate  that  the  secondary  evidence  given  was  not  the  best  which 
the  nature  of  the  case  afforded,  for  want  of  producing  the  secre- 
tary's memorandum-book,  in  which  the  entries  of  the  licences 
granted  had  been  made.  The  full  substance  of  this  objection, 
and  the  arguments  urged  in  support  of  it,  being  staled  in  the 
judgment  afterwards  delivered,  need  not  to  be  here  repeated. 
2dly,  He  contended  that  the  memorandum  of  the  1  Ith  of  June 
so  far  varied  the  contract  stated  in  the  policy  as  to  require  a  new 
stamp,  and  did  not  come  within  the  exception  of  the  l^th  sec- 

(rt)  2  New  Rep.  30, 
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1807.  tion  of  the  slat.  36  Geo.  3.  c.  63.  (a).  It  was  not  merely  an  al- 
teration of  ilie  terms  or  conditions  of  the  same  voyage  before 
insured,  but  introduced  altogether  a  new  subject  of  insurance. 

as^nst        The  precise  subject  of  insurance  was  marked  only  by  the  time 

j^l^'Wi         mentioned  in  the  original  policy:  for  neither  the  ships  nor  the 
id  Another,  .     ,  ,         *  •        .      •     •         j    ,        i  , 

in  Error.      particular   goods  were  mentioned :    it  mtended    only  to  such 

specie  and  goods  to  a  certain  amount  as  should  fail  in  any  ship 
or  ships  within  a  given  time :  the  original  time  therefore  made 
an  essential  part  of  the  description  of  the  thing  insured  :  that 
expired  on  the  1st  oiJune\  audit  was  not  till  the  lllh  that 
the  extension  of  time  was  agreed  upon;  within  which  extended 
time  the  loss  happened.  The  risk,  therefore,  had  attached 
upon  the  first  class  of  ships  which  sailed  within  the  period  men- 
tioned in  the  policy,  and  was  at  an  end  before  the  risk  on  the 
second  class  described  in  the  memorandum  commenced,  which 
was  to  sail  within  a  different  period.  The  insurance  on  the 
second  class  could  never  have  attached  on  the  first.  Even  an 
insurance  on  the  same  ship  for  five  months,  to  commence  after 
the  expiration  of  an  antecedent  insurance  on  it  for  six  months^ 
■would  be  a  distinct  contract;  a  fortiori,  therefore,  if  the  two 
insurances  were  made  on  goods  on  board  different  ships.  3dly, 
At  any  rate  all  insurance  of  an  enemy's  property  is  illegal  {b) ; 
and  no  action  can  be  maintained,  flagrante  bello,  for  the  bene* 
fit  of  an  alien  enemy  residing  in  the  hostile  country ;  though 
the  action  were  commenced  and  plea  pleaded  during  an  in- 
terval of  peace;     Lit.  &.  198«     Nor  does  it  vary  the  case  that 

(«)  The  Stat.  35.  G.  3.  c.  63.  s.  13,  provides  that  the  act  shall  not 
extend  "  to  prohibit  the  making  of  any  alteration  which  may  law- 
*'  fully  be  made  in  the  terms  or  conditions  of  any  policy  of  insurance, 
"  duly  stamped  as  aforesaid,  after  the  same  shall  have  been  under- 
*'  written,  or  to  require  any  additional  stamp  duty  by  reason  of  such 
*'  alteration ;  so  that  such  alteration  be  made  before  notice  of  the 
"  determination  of  the  risk  originally  insured,  &c.  ;  and  so  that  the 
"  thing  insured  shall  remain  the  property  of  the  same  person  or  per- 
"  SODS }  and  so  that  such  alteration  shall  not  prolong  the  terra  insured 
"  beyond  the  period  allowed  by  this  act ;  and  so  that  no  additional 
"  or  further  sum  shall  be  insured  by  reason  or  means  of  such  altera^ 
<*  tion." 

{b)  Potts  V,  Betty  8  Term  Rep.  548. 

the 
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the  action  is  prosecuted  in  the  name  of  an  agent  who  is  a  British  J807. 

subject ;  as  in  Brandon  v.  Nesbitt  {a),  and  Bristow  v.  Towers  (b) :  — — 

and  the  objection  may  be  taken  at  any  time  before  judgment  (c),  ^^qJ^^*^' 

if  it  in  any  manner  appear  upon  the  record,  though  not  regu-  agmtut 

larly  pleaded :  in  which  case  the  iudgment  is  that  the  plaintiff      Inglis 
,     i        ,  r         r     t       ,      •  •  I  •  ,     and  Another, 

Debarred  from  further  having  or  mamtammg  his  action.     In      in  Error. 

Ricord  v.  Bettenham  {d),  indeed,  an  action  upon  a  ransom  bill 

given  in  war  to  an  alien  enemy  was    maintained    in    time  of 

peace ;  but  no  such  action  is  maintainable  in  time  of  war  (e). 

It  is  no  answer  to  say,  that  the  trade  itself  having  been  licensed, 

every  thing  necessary  for  the  carrying  it  on  must  be  licenced. 

For  the  licence,  which  is  the  sole  act   of  the  king,  cannot  do 

more  than  dispense  with  the  peculiar  rights  and  prerogatives  of 

(he  crown.     It  protects  the  trader  from  the  capture  of   British 

ships  at  sea :  it  allows  him  to  import  the  goods,  and  exempts 

them  from  seizure  when  landed  ;  it  dispenses  with  the  forfeiture 

to  the  crown,  either  as  a  droit  of  admiralty  or  otherwise:  but  it 

cannot  remove  his  personal  disability,  as  an  alien  enemy,  to  sue 

either  in  his  own  name  or  in  tiie  name  of  his   trustee;  a  disabi- 

lily  founded  in  the  common  law,  for  the  benefit  of  the  king's 

subjects  :  it  cannot  place  him  in  the  condition  or  give  him  the 

privilege  of  a  natural  born  subject  in  this  respect. 

The  Court  told  Carr,  for  the  defendants  in  error,  that  he  need     [  284  J 
not  argue  the  first  point,  as  to  the  admissibility  of  the  evidence 
of  the  licence :  for  the  facts  stated  shewed   either  that  the  ori- 
ginal was  actually  lost  or  destroyed,  or  at  least  that  it  was  put 
iu  a  necessary  course  of  destruction;  and  could  not  now  be  • 

expected  to  be  produced.  That  the  same  sort  of  evidence  of 
the  probable  destruction  of  an  original  paper  was  admitted 
upon  the  trial  of  Mr.  Justice  Johnson  if), 

Carr  then  argued  upon  the  second  point,  as  to  the  necessity 
of  a  new  stamp  on  the  memorandum,  that  the  property  insured, 
which  was  goods  and  specie  to  a  certain  amount,  remained  the 
same,  as  did  the  voyage  and  the  risks :  the  only  difference  be- 
tween the  memorandum  and  the  policy  was  au  extension  of  the 

(a)  6  Term  Rep.  23.  (b)  lb.  35. 

(c)  Le  Bret  v.  Papillon,  4  East,  502.  (d)  3  Burr.  1734. 

(c)  ArUhon  v.  Fisher,  Don^l,  048.  n.  (/)  J  East,  66. 

time 
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1807.        time  of  sailing  from  the  1st  of  June  to  the  1st  oi  August;  which 

was  no  more  in   effect  than  an  alteration  in  a  warranty  or  con- 

TOif^'  ^'^'O"  o^  ^''^  former  policy,  that  the  ship  or  ships  should  sail 
mgaiHst  within  a  given  time,  which  the  memorandum  dispenses  with 
n^^^^\^  ^°^  ^^°  months  longer.  The  statute  only  requires  that  the  al- 
io Error.  '  teration  shall  be  made  before  notice  of  the  determination  of  the 
risk;  and  though  the  memorandum  were  not  made  till  after  the 
"ist  oi  June,  yet  the  risA"  might  well  continue  long  after  that 
time,  \%hich  was  the  original  limit  of  the  ship's  sai/u^g:  and 
certainly  no  notice  was  received  of  its  determination  when  the 
memorandum  was  made.  Sdly,  As  to  the  objection  that  this 
is  an  action  brought  for  the  benefit  of  an  alien  enemy  ;  if  the 
contract  of  insurance  were  lawful  at  the  time  of  making  it,  and 
there  be  no  personal  disability  in  the  plaintiff  to  sue  upon  it, 
this  case  does  not  fall  within  any  of  the  cases  cited.  The  ob- 
ject of  the  licence  was  the  importation  of  specie  from  the  Spanish 
[  285  3  colonies  into  our  own,  which  is  of  great  importance  \o  the 
prosperity  of  the  latter,  and  has  always  been  favoured  by  the 
legislature.  The  statutes  27  Geo.  3.  c.  27.,  30  Geo.  3.  c.  29-, 
31  Geo.  3.  c.  28.  s.  7.,  32  Geo.  3.  c.  37.,  and  37  Geo.  3.  c.  77- 
have  all  relaxed  the  system  of  the  colonial  navigation  laws  in 
this  and  similar  respects.  In  like  manner  the  king  has  relaxed 
in  favour  of  this  trade  his  belligerent  rights,  by  granting  licences 
of  this  description  from  time  to  lime.  And  by  his  general  in- 
structions of  the  28th  of  March  1798  to  the  governors  of  co- 
lonies, commanders  and  others,  he  authorizes  the  carrying  on 
of  this  trade  in  Spanish  ships,  and  orders  them  to  be  received  as 
friends  in  our  colonial  ports.  The  trade  is  illegal  in  the  subjects 
of  Spain,  and  highly  penal  in  its  consequences,  and  every  en- 
couragement and  protection  on  our  part  is  necessary  to  induce 
them  to  engage  in  it.  The  king's  licence,  therefore,  is  for  the 
benefit  of  the  kingdom.  And  that  he  has  power  to  licence  the 
trading  with  an  enemy  is  recognized  in  many  of  the  books,  and 
lately  by  Lord  Kenyon  in  Fandyck  v.  Whitmore  (a).  Then 
if  the  trading  be  legal,  it  follows  that  all  other  contracts  incident 
to  such  trading,  usual  and  proper  for  carrying  the  licence  into 
effect,  must  be   legalized  also.     The  trade  is  expressly  autho-* 

(a)  1  East,  475. 
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rized  to  be  carried  on  in  Spanish  ships ;  and  the  English  owner  1807- 
must  therefore  contract  with  the  Spanish  captain  for  freight. 
Tlie  amount  of  freight  must  depend  on  the  expences  and  risks 
of  the  voyage :  by  so  much,  therefore,  as  they  may  be  dimi-  against 
nished  by  insurance,  the  freight  will  be  so  much  less.  It  was  i^^^If 
lawful  for  Read  to  have  agreed  with  Villas,  in  consideration  of  in  Error, 
the  latter  risking  his  ship  in  the  voyage  for  Read's  benefit,  to 
pay  him  for  it  in  case  of  a  loss.  This  would  be  the  same  m 
effect  as  an  insurance  of  it.  And  unless  Villas  could  have  in-  [  286  J 
sured  bis  ship,  engaged  in  such  a  mercantile  adventure  for  the 
benefit  of  an  English  subject,  and  licenced  by  the  king,  he  would 
have  demanded  so  much  more  freight.  So  it  would  have  been 
lawful  for  Read  to  have  bought  the  goods  for  so  much  less  at 
the  mouth  of  the  port  of  the  Havannah,  in  consequence  of 
taking  upon  himself  the  risk  of  the  voyage  to  Nassau.  That  in 
substance  would  be  a  contract  of  insurance  ;  and  the  difference 
of  the  price  at  the  Ilavannah  and  at  Nassau  is  the  amount  of 
the  premium  of  insurance.  The  Spaniard  cannot  insure  in  his 
own  country,  because  there  the  trade  is  illegal :  unless,  there- 
fore, he  can  insure  here,  the  English  subject  must  pay  so  much 
more  for  the  goods  as  the  risk  would  be  valued  at,  or  else  the 
Spaniard  wi\l  not  engage  in  the  trade  at  all.  If  then  the  trade 
must  be  carried  on,  if  at  all,  in  Spanish  vessels  ;  for  no  others 
can  clear  out  of  their  harbours ;  and  it  cannot  be  carried  on  at 
all  without  paying  the  Spaniard  for  the  risk  of  the  voyage  in 
some  shape  or  other;  the  licence  to  insure  the  Spanish  ship  is 
consequential  upon  the  licence  to  trade,  and  is  in  truth  most 
beneficial  for  the  British  subject.  But  it  would  be  nugatory  to 
permit  the  Spaniard  to  insure  his  ship,  if,  in  case  of  a  loss,  the 
contract  of  insurance  could  not  be  inforced  against  the  under- 
writer. The  cases  referred  to  against  the  right  of  action  by  or 
in  behalf  of  an  alien  enemy  do  not  apply;  because  there  the 
trading  was  without  licence,  and  therefore  illegal  in  the  sub- 
ject. But  here  (he  sovereign,  to  whom  is  confided  the  power 
of  peace  and  war,  has  remitted  the  rights  of  war  in  respect  of 
the  trading  in  question,  and  extended  his  protection  to  it.  [  287  ] 
Public  writers  {a)  on  the  law  of  nations  say,  that  the  party  li- 

(a)  Bynck,  Quest,  Jvr.  Pub.  b.  1,  c  3. 
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1807.  ceused  is  to  be  considered  as  if  in  amity  with  the  sovereign  who 
grants  the  licence.  The  plaintiff  on  the  record  is  a  British  suh' 
ject,  in  whom  there  is  no  personal  disability ;  and  the  Court 

•gtamt        will  not  take  notice  of  any  trust  for  the  purpose  of  working  in- 

Inglis       iustice.     If  the  ship  had  been  taken  as  prize  and  libelled  in  the 
jd  Another,  *".,.,  ,     i       i  •  i     .  .    .         ,  .   • 

in  £rror.       Admiralty,    no  doubt  the  party    might  have  sued  there  (a)  in 

consequence  of  the  licence.  [Lord  Elletiborough  C.  J.  observed 
that  there  were  common  law  authorities  to  shew  that  an 
enemy  coming  here  under  a  safe  conduct  might  sue  in  our 
court  (6).] 

Marryat  in  reply  said,  that  in  Wells  v.  Williams  the  distinc- 
tion was  taken  between  an  alien  enemy  residing  in  his  own 
country  and  one  residing  here  under  a  safe  conduct ;  the  latter 
of  whom  only  could  sue  in  the  courts  here.  That  this  was  an 
attempt  to  extend  the  priivleges  of  the  licence  beyond  what  it 
vras  meant  to  convey.  It  was  special  in  the  terms  of  it,  not 
even  to  trade  generally,  but  in  a  particular  instance;  and  still 
less  to  sue.  That  the  legality  of  the  contract  would  not  give 
authority  to  sue  upon  it ;  for  however  legal  and  moral  it  might 
be  at  the  time  it  was  entered  into,  yet  if  the  contracting  party 
were  of  another  nation,  with  which  we  were  afterwards  engaged 
in  hostilities,  he  could  not  sue  here  during  the  war.  Indeed 
every  plea  of  alien  enemy  was  founded  upon  an  admission  of 
the  legality  of  the  contract  when  made,  and  objected  only  to 
the  personal  disability  of  the  party  to  sue. 

Cur.  adv.  vult. 
[  288  ]  Lord  Ellenborough  C.  J.  now  delivered  the  judgment  of 

the  Court.  After  stating  the  record,  upon  which  the  writ  of 
error  was  brought,  and  also  the  bill  of  exceptions  tendered  to 
the  opinion  and  direction  of  the  Chief  Justice  delivered  upon 
the  triahat  nisi  prius — 

The  counsel  for  the  defendant  below,  the  now  plaintiff  in 
error,  relied  upon  three  exceptions  to  the  opinion  of  the  Chief 
Justice,  as  delivered  at  nisi  prius :  1st,  that  the  existence  of  any 
regular  licence  authorizing  the  voyage  and  trade  in  question, 
which  were  illegal  unless  so  authorized,  was  not  proved  by  any 

(o)  The  case  of  the  Hoop,  was  referred  to,  1  Rob.  210,  &c. 
(4)  Vide  WelU  y.  Williams,  1  Salk.  46\ 

compe- 
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competent  evidence.     That  the  voyage  and  trade  in  question 
might  be  so  authorized  was   not   disputed.      2dly,   That   the 
plaintiffs  upon  this  record  could  not  in  a  court  of  law  enforce 
by  suit  a  policy  for  the  benefit  of  a  person,  who,  at  the  time  of 
effecting  the  policy,  and  when  the  risk  attached,  and  also  at  the 
time  of  the  trial,   was  an  alien  enemy.      Sdly,   That  the  un- 
stamped memorandum  of  the  11th  of  June  1800  was  not  ad- 
missible in  evidence,  as  competent  to  extend  the  original  time 
of  sailing  described  in  the  policy,  from  the  1st  of  Jttne  to  the 
1st  of  August  1800  (a).     As  to  the  first  of  these  exceptions ; 
there  is  no  doubt  that  the  original  existence  of  the  licence  in 
question  was  competent  to  be  proved  in  the  manner  it  was,  by 
parol ;  provided  its  loss,  after  due  search  made  for  the  purpose 
of  finding  it,  was  sufficiently  established.     The  habit  of  the  go- 
vernor's secretary  to  destroy  or  put  aside  such  licences  amongst 
the  waste  papers  of  his  office,  as  not  being  of  any  further  use, 
was  proved  ;  and  that  he  supposed  he  had  dealt  with  the  licence 
in  question  in  the  same  manner,  though  he  were  not  sure  be 
had  destroyed  it.     He  recollected  an  application  being  made  to 
him  for  the  licence  by  Read,  to  whom  it  had  been  granted,  and 
the  fact  of  his  searching  for  it ;  but  he  did  not  recollect  whe- 
ther upon  such  search  he  found  it;  though  he  did  not  think 
tliat  he  found  it.     We  are  of  opinion  that  this  evidence  satisfies 
what  the  law  requires  in  respect  of  search  ;  and  establishes  with 
reasonable  certainty  the  fact  of  the  licence  being  lost.     It  was 
not  to  be  expected  that  the  witness  should  be  able  to  speak  with 
more  confident  certainty  to  a  fact  to  which  his  attention  would 
not  be  particularly  drawn  at  the  time,  on  account  of  any  im- 
portance being  supposed  to  belong  to  it.     As  to  the  non-pro- 
duction of  the  secretaries  memorandum-book,  in  which  he  had 
made  entries  of  licences  for  his  own  and  the  governor's  infor- 
mation ;  that  book,  if  it  had  existed,  and  been  in  the  secretary's 
hands  ready  to  be  produced,  could  not  have  been  produced  at 
the  trial  in  proof  of  the  fact  of  granting  any  particular  licence : 
(he  only  use  which  it  could  have  been  allowed  to  answer  being 
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(a)  This  was  the  order  in  which  the  questions  were  argued ;  but  in 
reporting  the  arguments  I  have  reversed  the  two  last  for  the  benefit  of 
the  arrangement. 

by 
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byway  of  meraorandnm,  to  refresh  the  memory  of  the  secretary 
who  made  the  entries,  when  he  should  be  called  as  a  witness. 
The  fact  of  its  loss  being  proved,  so  as  to  let  in  the  secondary 
evidence  of  its  contents  ;  that  matter  was  sufficiently  established 
by  parol.  And  there  is  no  question  made  as  to  the  legal  com- 
petence of  such  a  licence  to  authorize  the  voyage  and  trade  in 
question. 

As  to  the  second  question,  .Whether  the  plaintiffs,  upon  this 
record,  who  are  British  subjects  duly  competent  to  sue  in  their 
own  persons,  can  in  a  court  of  law  enforce  by  suit  a  policy  for 
the  benefit  of  another  person  who  was  an  alien  enemy  when 
the  policy  was  effected,  &c.  was  so  at  the  trial,  and  still  is  so: 
the  negative  of  his  proposition  is  strongly  contended  on  behalf 
of  the  plaintiff  in  error,  on  the  authority  of  the  cases  of  Bristow 
and  Towers,  6  Term  Rep.  35  and  Brandon  v.  Nesbitt,  ibid.  23. 
But  it  will  be  recollected  that  in  those  cases  the  party  interested, 
and  on  whose  behalf  the  suit  was  maintained,  was  an  alien  ene- 
my, against  whose  recovery,  through  the  medium  of  his  Bri' 
tish  trustee,  there  existed  this  objection,  that  the  property  to 
be  covered  by  the  policy  belonged  to  an  alien  enem}',  and  that 
any  protection  afforded  to  such  property,  by  means  of  a  contract 
of  indemnity,  directly  and  materially  contravened  the  public  in- 
terest, which  was  concerned  in  the  precariousness  or  destruction 
of  such  property.  In  the  present  instance  no  such  public  policy 
of  the  country  is  contravened  by  sustaining  and  giving  effect  to 
such  a  trust;  but,  on  the  contrary,  this  country,  in  further- 
ance of  the  same  policy  which  allows  the  granting  of  licences 
to  authorize  the  trade,  ought  to  give  effect  to  the  ordinary 
means  of  indemnity,  by  which  that  trade  (from  the  continu- 
ance of  which  the  public  must  be  supposed  to  derive  a  benefit) 
might  be  best  promoted  and  secured.  And  although  the  king's 
licence  cannot,  in  point  of  law,  have  the  effect  of  removing  the 
personal  disability  of  the  trader,  in  respect  of  suit,  so  as  to 
enable  him  to  sue  in  his  own  name;  it  purges  the  trust,  in  re- 
spect to  him,  of  all  those  injurious  qualities  in  regard  to  the 
public  interest,  which  constituted  the  particular  ground  of  ob- 
jection to  the  trust  in  the  two  cases  in  6  Term  Rep.  which 
have  been  so  much  relied  upon  in  argument  on  the  part  of  the 
defendant  in  error.  As,  therefore,  there  is  in  this  case  no  le- 
gal 
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gal  incompetence  to  sue  in  the  parties  suing,  and  no  public  in- 
terest which  stands  in  the  way  of  the  maintaining  this  suit,  for 
the  *  benefit  of  those  who  were  the  objects  of  the  licence  autho- 
rizing the  trade  in  question,  it  does  not  appear  to  us  that  the 
right  of  the  plaintiffs  to  recover  can  be  well  resisted  on  this 
ground. 

The  third  objection  arose  on  the  unstamped  memorandum 
of  the  1 1th  of  June  1800,  which  was  said  not  to  fall  within  the 
proviso  contained  in  the  J  3th  section  of  the  stat.  35  G.  3.  c.  63, 
And  this  objection  was  shaped  two  ways;  1st,  that  the  memo- 
randum was  in  reality  made  after  notice  of  the  determination  of 
the  risk  originally  insured ;  and,  f2dly,  that  it  introduces  a  new 
subject  of  insurance,  or  thing  not  before  insured.  It  was  ar- 
gued that  it  was  after  notice  of  (he  determination  of  the  risk 
originally  insured,  because  by  the  terms  of  the  policy  the  risk  in- 
sured was  goods  shippetl  on  board  ships  which  should  sail  before 
thejirst  o/ June ;  and  this  memorandum  was  not  added  till  the 
nth  of  June;  at  which  time  it  was  notorious  that  the  1st  of 
June  was  past;  and  that,  therefore,  the  risk  had  determined. 
But  this  part  of  the  objection  is  founded  on  a  misapplication 
of  the  term  "  determination  of  the  risk  insured;"  which  means 
that  determination  of  it  which  is  occasioned  by  the  loss  or  safe 
arrival  of  the  thing  insured,  or  by  the  final  end  and  conclusion 
of  the  voyage  :  and  this  memorandum  is  stated  by  the  bill  of 
exceptions  to  have  been  written  on  the  policy,  (as  in  fact  it  must 
have  been,)  before  the  loss  happened.  The  second  way  of 
shaping  this  objection  to  the  memorandum  was,  that,  it  intro- 
duces a  new  subject  of  insurance,  or  thing  not  before  insured  ; 
viz.  goods  on  board  ships  Sviiling  after  the  1st  of  June;  ihe  ob- 
ject of  insurance  being  pointed  out  or  marked  only  by  the  time 
of  the  sailing  of  the  ships  on  board  which  the  goods  should  be. 
To  dispose  of  this  part  of  the  objection,  it  is  not  necessary  to 
determine,  whether  the  introduction  of  a  new  subject  of  in- 
surance will,  under  all  circumstances,  make  a  new  stamp  ne- 
cessary :  inasmuch  as  we  are  of  opinion  that  in  this  case  no  new 
subject  of  insurance  is  introduced  by  it.  The  insurance,  as  it 
originally  stood  upon  the  policy  and  the  memorandum  of  the 
6ih  of  May,  was  on  goods  and  specie  on  board  of  ship  or  ships, 
sailing  between  (he  1st  of  October  1799  and  the  1st  of  June 
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1800,  Iteing  the  property  which  should  first  sail  to  the 
amount  o/ 45,000/.,  and  upon  the  vessels  which  should  carry  the 
goods :   which  in  effect  is  an  insurace  on  property  to  a  certain 
extent,  ascertained  by  its  priority  of  sailing,  with  a  limitation  as 
to  the  time  of  sailing,  and  also  an  insurance  upon  the  vessels  car-^ 
Tying  it.     The  essential  part  of  the  description  is  the  priority  of 
the  sailing,  and  the  amount  of  the  property  :  for  after  property 
to  that  extent  had  once  sailed,  the  policy  could  not  attach  upon 
any  further  property  exceeding  tiiat  sum  :  and  if  property  to   a 
less  extent  had  sailed,  a  return  of  premium  in  proportion  to  the 
property  sailing  short  of  the  sum  insured  would  of  course  have 
been  demandable  by  the  assured.     The  property,  which  it  was 
the  object  of  the  policy  to  cover,  was  as  much  ascertained  by 
its  voyage^  and  by  its  being  that  which  should  first  sail,  as  if 
it  had    been   described  by   any  other  circumstance  or  mark, 
by  which    it    might    have   been  distinguished  from  any  other 
thing :  and  it  was  as  much  the  same  thing  as  if  it  had  been  a 
specific  chattel,  capable  of  appropriate  description  by  its  weight, 
measure,  quality  or  kind  of  package:  and  it  would  be  difficult  to 
shew  that  an  insurance  on  a  thing,  the  identity  of  which  could  be 
so  ascertained,  on  ship  or  ships,  sailing  between  the  1st  of  October 
and  the  1st  of  June,  was  not  an  insurance  on  the  same  thing,  if 
the  underwriters  should  agree  by  a  memorandum  to  continue 
insurers  on  it,  if  it  should  sail  in  any  vessel  or  vessels  between 
the  1st  of  October  and  the  1st  of  August.     The  time  of  sailing 
would  indeed  be  extended  by  such  agreement,  but  the  object 
of  the  insurance  would  continue  the  same.     So  in  this  case, 
unless  the  quantity  of  property,  which  to  the  amount  of  45,000/. 
would  first  sail  from  the  Havannah  to  Bahama,  and  the  vessels 
carrying  the  same  between  the  Ist  of  October  and  the  Ist  of  June 
could  be  different  from  that,  which  might  first  sail  on  the  same 
voyage  between  the  1st  of  October  and  the  \sioi  August,  no  new 
subject  of  insurance  is  introduced.    If  the  enlarged  time  of  sail- 
ing could  make  property,   which   might  sail,  after  property  to 
the  amount  of  43,000/.  had  sailed,  the  object  of  the  insurance ; 
that  is,  if  it  could  make  the  first  last,  and  the  last  first,  a  new 
subject  of  insurance  would  be  introduced ;  but  if  it  cannot,  an 
extension  of  the  time  will  not  operate  to  make  the  policy  cover 
a  different  thing  from  that  which  it  originally  embraced.     For 
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if  before  the  1st  of  June  property  to  the  specified  amount  had 
sailed,  the  extension  of  the  time  could  have  added  nothing  to 
that  which  the  policy  would  have  covered  as  it  originally  stood. 
And  if  property  to  that  amount  had  not  sailed  before  the  1st  of 
June,  the  extension  of  time  could  only  cover  with  the  protection 
of  the  policy  so  much  of  the  original  subject  of  insurance  which 
had  not  sailed  before  the  1st  of  June ;  viz.  so  much  of  the 
45,000/.  which  should  first  sail,  but  had  not  sailed  before  that 
day.  And  as  the  priority  of  sailing  will  ascertain  the  identity 
of  the  property,  it  will  equally  ascertain  the  identity  of  the  ves- 
sels. For  these  reasons  we  think  there  is  no  weight  in  the  third 
objection ;  and  that  therefore  there  must  be  judgment  for  the 
defendants  in  error,  the  plaintiff:^  below. 

The  like  judgment  was  given  in  other  cases  on  similar  poli- 
cies, some  on  ships  alone,  others  on  goods  alone. 
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Edmonson  against  Edmonson. 


Thurulay, 
Feb.  12th, 


UPON  a  question  of  costs,  in  this  case,  which  was  argued  if  jn  an  ac- 

in  last  Trinity  term  by  Littledale  against  the  rule  for  tax-  *'<*"  9."  *he 

ing  the  plaintiffhis  full  costs ;  and  by  Yates  in  support  of  it.  injurv  doue 

Lord  EllenbOROUGH  C.J.  now  delivered  the  judgment  of  to  'lie  plain 

the  Court.  tifl^s  right 

rr.1  •  r  •     •  1  OI  COmUlOn 

This  was  an  action  upon  the  case  for  an  mjury  done  to  the 
plaintiff's  right  of  common,  by  digging  turves  on  the  ground 
where  he  was  entitled  to  common.  At  the  trial  at  Carlisle  be- 
fore Mr.  Baron  Sutton,  there  was  no  question  respecting  the 
right  of  common  ;  and  the  jury  found  a  verdict  for  the  plain- 
tiff with  a  penny  damages  :  and  the  judge  has  certified  under 
the  Stat.  43  Eliz.  c.  6.  s.  2.  that  the  damages  to  be  recovered  in 
such  action  did  not  amount  to  405.  A  motion  has  been  made 
to  this  Court,  that  the  Master  may  be  directed  to  tax  costs  for 


by  digging 
turves  there, 
the  Judge 
certify  under 
the  sfat. 
43  Eliz.  c.  6. 
*.2,  that  the 
damages  did 
not  amount 
to  40;.,  the 
plaintitf  shall 
have  no  more 
costs;  for  the 


interest  or  title 
of  the  land  does  not  necetsarihj  come  in  question  in  such  action,  and  did  not  in  fact 
in  this  case,  where  the  action  was  brought  against  another  commoner  for  a  mere 
wrongful  act.  •• 


voL.vin. 


the 
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1807.         the  plaintiff,  notwithstanding  the  Judge's  certificate  ;    on   the 

'  ground  ihut  the  case  was  not  within  the  statute  ;  the  action  being 

^^^s^iltt^^    (as  was  <i9K\)  for  a  title  and  interest  in  lands;  the  plaintiff's  action 
Edmonson,  resting;  on  his  right  of  common  in  the  land  where  the   injury  is 
complained  of,  which  is  a  charge  on  the  land.     The  words  of 
t  295  J     ijjg  gtgt  43  Eliz.  c.  6.  s.  2.  are  these  :  "  If  upon  any  action  per- 
"  sonal  to  be  brought  in   any  of  her  majesty's  courts  at  West- 
minster, not  being  for  any  title  or  interest  of  lands,  nor  concern- 
,  "  ing  the   freehold  or  inheritance  of  any  lands,  nor  for  any  bat- 

"  tery,  it  shall  appear  to  the  judges  of  the  same  court,  and  be  so 
"  signified  or  set  down  by  the  justices  before  whom  the  same  shall 
"  be  tried,  that  the  debt  or  damages  to  be  recovered  therein  in 
''  the  same  court  shall  not  amount  to  40^.  or  above  ;  that  in 
"  every  such  case  the  Court  shall  not  award  to  the  plaintiff*  any 
"  more  costs  than  the  debt  so  recovered  shall  amount  unto,  but 
*'  less  at  their  discretion."  The  single  question  is,  Whether 
this  action  be  for  any  title  or  interest  of  lands?  And  we  think 
it  is  not.  An  action  on  the  case  for  a  disturbance  of  or  injury 
to  the  plaintiff's  right  of  common  is  not  necessarily  an  action  for 
any  title  or  interest  of  lands  :  it  may  be  brought  in  order  to 
assert  such  title,  or  a  right  to  such  interest ;  or  it  may  be  brought 
against  a  mere  wrong  doer,  where  the  plaintiff's  title  to  common 
is  not  disputed ;  or  against  another  commoner,  where  there 
is  no  question  on  the  right  of  either  party ;  and  such  was  the 
present  case,  as  reported  to  us  by  the  Judge  who  tried  the  cause. 
The  words  of  this  statute  differ  from  the  stat.  22  and  23  Car.  2., 
which  requires  a  Judge's  certificate  to  entitle  the  plaintiff  to 
costs,  where  the  dan)ages  are  under  405.,  that  the  freehold  or 
title  of  the  land  was  chiefly  in  question,  or  that  an  assault  and 
batlery  were  proved,  in  all  actions  of  assault,  trespass,  and  other 
personal  actions ;  which  act  has  been  construed  to  extend  only 
to  actions  of  trespass  quare  clausum  fregit,  where  the  freehold 
or  title  of  land  may  come  in  question,  and  to  assault  and  battery, 
leaving  all  other  personal  actions  to  the  stat.  43  Eliz.  And  in 
[  296  ]  the  case  of  Styleman  v.  Patrick,  2  Mod.  14 1 .  (o)  as  far  as  it  is 
an  authority  to  be  relied  on,  the  Court  appears  to  have  held  an 
actiou  of  this  description  to  have  been  one  in  which   a  Judge 

(a)  Freem.  214-  S.  C. 

might 
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might  have  certified  under  the  43  Eliz.,  and  thereby  deprived         1807. 

the  plaintiff  of  his  costs,  where  the  damages  recovered  were         

under  40s.,  and  the  action  appeared  frivolous  to   the  Judge.         a^atW^^ 
We  therefore  think  that  in   the  present  case  the  rule  obtained  Edmonson, 
for  directing  the  Master  to  tax  the  plaintiff  his   costs  must  be 
discharged. 

Rule  discharged. 

IN  this  term  Charles  Thompson,  Anthony  Hart, 
Henry  Martin,  and  John  Leach,  Esquires,  were 
appointed  His  Majest/s  Couusel  learned  in  the  Law. 


END    OF    HILARY    TERM. 


CASES 

ARGUED  AND  DETERMINED 

IN  THB  ' 

Court   of  KING'S   BENCH, 

Easter  Term, 

In  the  Forty-seventh  Year  of  the  Reign  of  George  III. 


1807. 


IN  and  about  this  Term  several  alterations  took  place  on  the 
Bench  and  at  the  Bar. 

Lord  Erskine  resigned  the  Great  Seal,  which  was  delivered 
for  the  second  time  to  Lord  Eldon. 

Sir  VicARY  GiBBS  succeeded  Sir  ARTHUR  PiGGOTT  as  Attor- 
ney-General; and  Tho.  Plomer  Esq.  was  appointed  Soli- 
citor-General in  the  place  of  Sir  Samuel  Romilly,  and  was 
knighted. 

Edward  Morris  Esq.  was  made  a  Master  in  Chancery,  in  the 
room  of  Sir  W.  W.  Pepys,  Bart,  who  resigned. 

The  HonourableSPENCER  Perceval,  who  had  filled  the  office 
of  his  Majesty's  Attorney-General,  was  appointed  Chancel- 
lor of  the  Exchequer,  and  Chancellor  of  the  Duchy  of 
Lancaster. 

Mr.  Baron  SUTTON  was  appointed  Lord  High  Chancellor  of 
Ireland,  and  was  created  a  Peer  of  the  United  Kingdom,  by 
the  stile  and  title  of  Lord  Manners  of  FostoUy  in  the 
county  of  Lincoln. 

And  George  Wood  Esq.  succeeded  Lord  Banners  as  a 
Baron  of  the  Exchequer,  and  was  thereupon  called  Serjeant, 
and  gave  rings  with  this  motto :  "  Moribus  ornes,  legi- 
"  bus  emendes  ;"  and  in  Triniti/  Term  following  he  was 
knighted. 

Vol.  VIIL  R 
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We*inesf{fiy,      KjiENE,   Oil  tlie  Dcmise  of  Lord  ByroNj  against 
^P>^^^^^^'  Deardon  and  Others. 

The  Same  against  Stott  and  Others. 

The  Same  against  Lomax  and  Others. 

TIiourIj  the     ''  I  ^IIE  lessor  of  the  plaintiff  having  obtained  verdicts  and  en- 

I7r  .  9  tered  up  judgments  iu  these  ejectments,    the  defendants 

provides  that    brought  writs  of  error ;  and  upon  the  rules  for  the  allowance, 

no  execution    ]\]arrmit  adverted  to  the  words  of  the  stat.    l6  &  17  Car.  2. 

in  eject inent  '  •         ,,    y       •  ■         o  •  i 

shall  l)e  stay-   c.  8.  5.  3.  enacting,  "  tiiat  m  writs  or  error  brought  upon  any 

ed  unless  the  "judgment  after  verdict  in- any  action  of  ejeclione  firnize,   no 

writ* ©terror^  "  execution  shall  be  stayed  unless  the  plaintiff  or  plaintiffs  in 

shall  be  "  such  writ  of  error  shall  be  bound  unto  the  plainliflf  in  such  ac- 

boundforthe  «  ^j^^^  ^f  eiectione  firmae  in  such  reasonable  sum  as  the  Court 
cosis  m  case  •'  .  i    n    .  •   i    /?   „ 

jud«jnient  be  "  to  which  such  writ  of  error  shall  be  directed  shall  think  fit, 

attirmed,  etc.  g^^.  conditioned,  if  the  judgment  be  affirmed,  &c.  to  pay  costs, 

fionable  con-  ^^-  •  ^"'^  dien  objected  that  Deardonaind  Stott:  who  were  plain- 

struction  it  tiffs  in  error  respectively  in  two  of  the  cases,  had  not  joined,  nor 

if  he  orocure  ^^'^'^  present  in  court  and  prepared  to  join,  iu  the  recognizances, 

proper  sure-  but  only  two  sureties  in  each  ;*  which  did  not  satisfy  the  statute, 

ties  to  enter  y:\\\cU  requites  the  plaintiffs  themselves  to  enter  into  the  obli- 

into  the  ^^  .           I, 

cognizance  gallon,     liut 

of  bail ;  but  'J'/ig  Court,  after  some  consideration,  agreed,  that,  though  the 

examined  as  ^^ords  of  the  act  seemed  to  require  in  ejeclnient  a  recognizance 

to  their  sufb-  by  the  plaintiff  in  error  himself;  yet  they  must  put  a  reasonable 

1^he"Dlaintiff'  construction  upon  them;  and  as  an  infant  plaintiff  could  not 

in  error  him-  enter  into  such  recognizance,  nor  a  plaintiff  who  had  become 

self  cannot  ^  feme  covert  after  the  action  brought  ;   and  as  the  legislature 

practice  is  to  could  not  have  meant  to  exclude  infants  and  feme  coverts  from 

take  the  re-  the  benefit  of  the  act ;  they  must  put  such  a  construction  upon 

in  double  the  '*•  ^^  would  apply  to  all  plaintiffs  in  error ;   and  therefore  they 

improved  thought  that  in  reason  and  substance  the  act  would  be  satisfied 

sfnsie^cost  ^^  plaintiffs  in  error  procuring  responsible  persons  to  enter  into 

of  the  eject-  the  obligation  required.     Wood,  for  the  plaintiffs  in  error,  on 

™^"*'  this  point  referred  to  Tmpey's  Practice,  706. 

It  next  became   a   question  in  what  sum  the  recognizance 

*L  299  ]  should  be  taken ;  and  upon  Wood  referring  to  Thomas  v.  Good' 

title 


IN  THE  Forty-seventh  Year  of  GEORGE  III.  299 


Keene 

agaiiist 


title  (a)  it  was  agreed  that  the  sureties  in  Deardoii's  case  should  en-  1 807. 
ter  into  recognizance  for  double  the  improved  rent  and  the  single 
amount  of  the  costs  of  the  ejectment,  as  they  were  then  calcu- 
lated at;  (for  they  had  not  yet  been  taxed;)  and  accordingly  Deardon 
Deardon's  sureties  and  Stott's  sureties  justified  now  in  court.  ^""  Others. 
But  the  Court  would  not  permit  Lomax,  the  plaintiff  in  error  in 
one  of  the  ejectments,  who  was  himself  prepared  in  court  to 
enter  into  the  recognizance,  to  be  examined  as  to  his  suf- 
ficiency ;  though  the  sureties  in  the  other  cases  were  so  exa- 
mined. 


(a)  4Bu7-r.  2501. 


[  soo  1 
Appleby  against  Dods.  Saturdai/, 

April  18tb. 

TN  assumpsit  for  a  seaman's  wages,   it  appeared  at  the  trial  at  Seamen  enter 

the  last  sittings  at  Guildhall,  that  the  plaintiff  served  as  a  into  arlicles 

mariner  on  board  a  fVest  India  ship  belonging  to  the  defendant,  l^^^I\]L  °^ 

under  the  usual  articles,   which  stated  the  ship  to  be  ''  bound  wages  on 

for  the  ports  of  Madeira,  any  of  the  West  India  islands,  and  Ja-   ]]'\'^^^  ''','l'"P 
1  T       7       »         1  •  ^^        ■         r  „  „  bound  for 

maica,  and  to  return  to  London:     and  in  consideration  ot  "the    j[,e  ports  of 

monthly  or  other  wages  there  mentioned,"  the  seamen  severally   Madeira,  any 

undertook    to   "  perform   the   above-mentioned   voyage :"   and    j^^^^  islands 

the  master  agreed  with  and  hired  them  "  for  the  said  voyage   and  Jamaica, 

at  such  monthly  wages,  to  be  paid  pursuant  to  the  laws  of  Great   f  "''*<*  return 
Ti    •      •     ..         1     1  11  •  '**  London ; 

Jirilam:     and  the  seamen  bound  themselves  to  do  their  duty,   and  it  is 

&c.  as  seamen  "  at  all  places  where  ihe  ship  should  put  in  or   'i/>'''^^''  tj'at 

1        t     •        1         •  J    1  •   >  1  r     ,       <'i^y  sliallnot 

anchor  during  the  said  ship  s  voyage;   and  not  to  go  out  of  the   demand  or  be 

same  on  board  any  other  vessel,  or  be  on  shore  on  any  pretence   entitled  to 

whatsoever,  till  the  voyage  was  en(ied,  and  the  ship  discharged    fl^anv^mrt' 

of  her  cargo,  without  leave,  &".  and  in  default  thereof  to  be    <Acrc^' until 

liable  to  the   penalties  ment'oned  iu  the  statutes  2  G.  2.  c.  36   the  arrival 

1        /^  *     1  •  r  of  the  sliip  at 

and  37  G.  3.  c.  73.     "  And  it  was  further  agreed  that  no  sea-    the  port  of 

man,  &c.  shall  demand  or  be  entitled  to  his  wa^es,  or  any  part   discliargp, 

°  ^^         &c.  meaning: 

London:  held 
that  though  the  ship  earned  freight  upon  the  delivery  of  an  oulwartl-hoiiiid  cargo 
at  Madeira,  and  of  another  cargo  taken  in  at  Madeira  and  delivered  in  the  West  Indies ; 
yet  that  being  lost  in  her  passage  lionie  by  a  storm  the  seamen  could  not  rorover  wa- 
ges pro  rata  upon  the  outward  voyage,  by  reason  of  the  express  terms  of  the  stipu- 
lation respecting  wages. 

R  2  thereof 
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1807-        thereof^  until  the  arrival  of  the  said  ship  at  the  above-mentioned 

port  of  discharge,  and  her  cargo  delivered,"  &c.     It  was  proved 

tf^ninft  *^^^  ^''^  ^'"P  sailed  from  Gravesend  on  the  11th  of  February 
DODS.  1806,  with  a  full  cargo  of  goods  for  Madeira,  which  she  deli- 
vered there  in  j4pril,  and  there  took  in  a  full  cargo  of  wine,  part 
of  which  she  afterwards  delivered  at  Dominica;  and  from  thence 
proceeded  to  Kingston  in  Jamaica,  where  she  delivered  other 
r  301  ]  part  of  the  wine,  and  took  in  government  stores  for  Port  An-- 
tonio,  another  part  of  Jamaica,  which  were  there  delivered ; 
and  then  proceeded  to  Martha  Brajt/,  in  the  same  island,  where 
she  arrived  on  the  28th  of  June,  and  delivered  the  remainder 
y  of  the  wine  shipped  at  Madeira  :  and  then  loaded  with  sugars, 
'^'  ^' ,  &c.  for  London,  and  sailed  on  the  27th  of  July,  and  was  after- 
wards Tost  at  sea  on  the  28(h  of  August,  in  the  course  of  her 
passage  home.  And  thereupon  it  was  contended  on  the  part 
of  the  plaintiff,  that  the  voyage  being  by  the  terms  of  it  divided 
into  three  parts,  first  to  Madeira,  next  to  the  West  Indies,  and 
then  home  ;  and  freight,  which  is  called  the  Mother  of  Wages, 
having  been  earned  in  the  two  first  stages  of  the  voyage;  he 
was  entitled  to  recover  his  wages  pro  rata  for  so  many  entire 
months  (the  reservation  being  monthly)  as  had  elapsed  between 
the  original  inception  of  the  contract  and  the  27th  of  July 
■when  the  ship  saMed  from  Martha  Braxj,  her  last  port  of  deli- 
very in  Jamaica.  And  in  aid  of  this  construction  it  was  re- 
marked, that  though  in  the  clause  restricting  the  demand  for 
wages  "  until  the  arrival  of  the  ship  at  the  above  mentioned 
port  of  discharge,  the  word  Port  is  there  used  in  the  singular 
number;  yet  that  considering  the  whole  (enor  of  the  agreement, 
and  that  in  the  previous  part  of  it  the  ship  is  described  to  be 
"  bound  for  the  por^s  of  Madeira,*'  8cc.  (in  the  plural,)  and 
that  the  voyage  was  divisible  into  three  distinct  parts,  so  as  for 
the  ship  to  have  earned  freight  on  the  two  first  parts,  though 
she  were  lost  on  her  return  home ;  the  word  por^,  in  the  latter 
part,  must  be  construed  reddendo  singula  singulis,  as  applica- 
ble to  each  port  of  discharge  in  the  course  of  the  voyage.  Lord 
Ellenborough,  however,  was  of  opinion  that  the  true  construc- 
tion of  the  articles  founded  on  the  policy  of  the  act  of  the 
f  S02  ]  ^7  Geo.  3.  c.  73.  excluded  the  plaintiff  from  recovering  wages 
pro  rat^,  inasmuch  as  the  ship  never  arrived  at  her  por^  of  dis- 
cbarge, which  he  considered  to  be  London ;  and  thereupon  non- 
suited the  plaintiff. 

Wigle^ 


IN  THE  Forty-seventh  Year  of  GEORGE  III. 

Wigley  now  moved  to  set  aside  the  nonsuit,  upon  the  grounds 
before-mentioned  ;  distinguishing  this  case,  where  the  ship  was 
lost  in  the  last  division  of  the  voyage  by  ihe  perils  of  the  sea, 
without  any  default  of  the  mariners,  from  cases  where  a  mari- 
ner wilfully  deserts  his  ship  in  any  stage  of  the  voyage  ;  which 
it  was  the  peculiar  object  of  the  statute  37  Geo.  3.  c.  13.  to 
prevent  in  this  trade.  And  he  referred  to  an  anonymous  case 
in  1  Ld.  Ray.  G39-;  where,  in  an  action  for  a  seaman's  wages, 
Lord  Holt  said  that  if  the  ship  be  lost  before  ihe  Jirst  port  of  £?e- 
livery,  then  the  seamen  lose  all  their  wages ;  but  if  afterwards, 
then  they  lose  only  those  from  the  last  port  of  delivery.  But  if 
they  run  away,  although  they  have  been  at  a  port  of  delivery, 
they  lose  all  their  wages.  This  probably  refers  to  the  >8^me 
case  reported  afterwards  (a)  as  having  been  ruled  by  hini  at  the 
trial  at  Guildhall :  which  was  the  case  of  a  ship  bound  to  tiie 
East  Indies^  and  from  thence  to  return  to  England;  which  was 
unladen  at  a  port  in  the  East  Indies,  and  took  freight  to  return 
home,  and  was  captured  in  the  course  of  the  voyage  :  where 
he  held  that  the  mariners  should  have  their  wages  for  the  voyage 
to  the  East  Indies  and  half  the  time  they  staid  there  to  unload. 
But  he  relied  principally  on  Edwards  v.  Child  and  Others,  and 
the  East  India  Company  {b),  where  the  captain  of  a  ship  in  the 
Company's  service  took  bonds  from  the  seamen  not  to  demand 
any  wages  till  the  return  of  the  ship  to  the  port  of  London,  nor 
to  demand  any  if  she  were  lost  before  her  return.  The  ship, 
after  delivering  her  outward-bound  cargo  in  Bengal,  was  cap- 
tured on  her  voyage  home.  And  in  action  brought  by  the 
mariners  against  the  captain,  tried  before  Lord  Holt,  they  re- 
covered four  n)onlhs  wages  which  became  due  at  Bengal,  the 
first  delivering  port,  notwithstanding  the  bonds  were  given  in 
evidence.  And  the  same  point  was  ruled  in  Buck  v.  Rawlinson, 
in  the  House  of  Lords  (r). 

(a)  1  Ld.  Ray.  739-  et  vide  S.  C.  12  Mod.  409.  et  vide  ib.  442-; 
and  Hernaman  v.  Bawden,  3  Burr,  \ii\^,  in  which  latter  ease  no  freight 
was  earned  in  the  first  part  of  the  voyage;  and  Abemethy  v.  Landale. 
Dougl.  539i  where  the  ship  was  captured  before  her  first  port  of  de- 
livery. And  vide  many  other  cases  on  this  subject  collected  in  Cutler 
\.  Powell,  6  Term  Rep,  320.  and  Chandler  v.  Grieves,  cited  in  2  H, 
Jilac.  606. 

{b)  2  Vern.  727.  (c)  1  Bro,  P.  C.  102. 

R  3  Lord 
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1807.  Lord  Ellen  bo  rough  C.  J.     The  terms  of  the  contract  in 

"~~~  question  are  quite  clear  and  reasonable  :  they  relate  to  a  voyage 
0^ainH^  out  to  Madeira  and  any  of  the  West  India  islands,  and  to  return 
Doos.  to  London :  and  there  is  an  express  stipulation  "  that  no  seaman 
shall  demand  or  be  entitled  to  his  wages,  or  any  part  thereof, 
until  the  arrival  of  the  ship  at  the  above-mentioned  port  of  dis- 
charge," &c.  which  must  refer  to  London.  And  though  the 
reason  of  this  stipulation  was,  no  doubt,  to  oblige  the  mariners 
to  return  home  with  the  ship,  and  not  to  desert  her  in  the  West 
Indies;  yet  the  terms  of  it  are  general,  and  include  the  present 
case ;  and  we  cannot  say,  against  the  express  contract  of  the 
parties ;  that  the  seamen  shall  recover  pro  ralS,,  although  the 
[  304  ]  ship  never  did  reach  her  port  of  discharge  named.  The  anxious 
policy  of  the  legislature  to  enforce  the  return  home  of  seamen 
in  their  ships  from  the  West  Indies,  in  addition  to  the  forfeiture 
of  wages,  has  also  given  penalties  in  case  of  disobedience  to 
their  personal  obligations. 

Lawrence  J.  The  case  before  Lord  Holt  was  rightly  de- 
cided upon  the  general  principles  of  law,  arising  on  the  con- 
tract, whatever  counter  remedy  there  might  have  been  upon 
the  bonds.  And  the  Court  of  Chancery  afterwards,  in  giving 
relief  to  the  representatives  of  the  captain,  against  whom  the 
recovery  was  had  at  law,  upon  a  bill  filed  against  the  ship 
owners  and  the  Company,  might  have  considered  that  there  was 
something  unreasonable  in  the  bargain. 

Per  Curiamf  Rule  refused. 
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Maddock  against  Rumball  and  Another. 

THE  plaintiff  declared  upon  a  bond  dated  the  19th  of  No- 
vember 1803,  for  972/.  9s.  conditioned  to  be  void  if  the 
defendants  or  either  of  them,  their  heirs,  &c.  should  on  or  be- 
fore the  J  9th  of  November  1804,  purchase  and  make  good 
908/.  \Qs.  7d.  3  per  cent,  consolidated . Bank  Annuities,  and 
transfer  or  cause  the  same  to  be  transferred  into  the  name  of 
the  plaintiff,  his  executors,  &c.  for  his  and  their  benefit ;  and 
also  if  the  defendants,  &c.  should  in  the  mean  time,  and  until 
such  purchase  and*  transfer  of  the  said  908/.  ids.  id.  3  per  cents, 
&c.  should  be  made  as  aforesaid,  pay,  or  cause  to  be  paid  to 
the  plaintiff,  his  executors,  etc.  all  such  sums  of  money  as 
would  have  become  due  and  payable  to  the  plaintiff,  &c.  in 
respect  of  the  dividends,  interest,  and  produce  of  the  said 
908/.  16s.  Id.  3  per  cents,  &c.  in  case  the  said  908/.  l6s.  7c?. 
3  per  cents  had  been  on  the  day  of  the  date  of  the  said  writing 
obligatory  standing  in  the  name  of  the  said  plaintiff,  and  had 
continued  to  stand  in  his  name  until  the  said  19lh  of  November 
1804,  at  such  times  as  such  interest  and  dividends  would  in  that 
case  have  become  due  and  payable  at  the  Bank  of  England 
without  any  deduction  or  abatement  thereout :  and  tiien  assigned 
for  breach  that  the  defendants  did  not,  on  or  before  tlie  IQth  of 
November  1804,  purchase  or  make  good  the  sum  of  908/.  l6s.  7d. 
S  per  cents,  &c.  or  transfer  the  same  into  the  plaintiff's  name, 
&c.:  and  so  negatived  the  performance  of  the  terms  of  the  con- 
dition. 

The  plea  craved  oyer  of  the  bond  and  of  the  condition  ; 
which  latter  stated  in  substance,  that  whereas  the  defendant 
Rnmball  had  given  his  bond,  dated  10th  Jpril  1797,  to  the 
plaintiff,  in  the  penal  sum  of  942/.  Qs.  Bd.  conditioned  to  pay 
471/.  3s.  Ad.  within  five  years  from  the  2.3th  of  March  1797, 
with  interest  at  5  per  cent,  payable  quarterly,  the  first  payment 
to  be  made  on  the  24th  of  Jnnc  ensuing  ;  and  that  the  princi- 
pal money  was  still  owing,  together  with  15/.  Is.  2r/.  for  inte- 
rest, making  together  480/.  4s.  Qd.     And  whereas  the  plaintiff, 

11  4      '  having 


Saturday, 
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The  defend- 
ant being  in- 
debted to  the 
plaintitf  in 
486/.  4s.  6d., 
for  which  l»e 
was  sued; 
and  tlie  plain- 
tiff wishing  to 
invest  the 
amount  of 
the  debt  in 
stock  on  the 
19  th  of  No- 
vemler  1803, 
when  the 
same  would 
liavepurchased 
flOSi.  i6s.7d. 
stock  -,  in  con- 
sideration of 
forbearing  his 
action  and 
demand  till 
the  19th  No- 
vemher  1804, 
takes  bond 
from  the  de- 
fendant, con- 
ditioned for 
the  transfer 
by  him  to  the 
plaintiti'  on 
that  dav  of 
908/.  16*.  7d. 
stock,  with 
such  interest 
as  the  same 
voiild  liave 
produced,  as 
such  stock,  ID 
thu  mean 
time:  held  that 
this  wasneither 
usurious,  nor 
witliin  tlie  pro- 
hibition of  Die 
stock-jobbing 
act,  7  (Jeo,  8. 
c.  8. 
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having  brought  his  action  for  the  debt  against  Rumhall,  wished  to 
invest  the  same  in  tlie  purchase  of  3  per  cent,  stock;  and  Rum- 
ball,  being  then  unable  to  pay  the  same,  had,  in  order  to  induce 
the  plaintiff  to  forbear  in  his  demand  and  action,  agreed  *  at  the 
end  of  12  months  to  discharge  the  same  by  transferring  so  much 
stock  in  the  3  per  cent,  consols,  in  the  name  of  the  plaintiff, 
his  executors,  &c.  as  486/.  4s.  6d.  'would  at  the  then  present 
day's  price  of  stock  purchase ;  and  in  the  mean  time  pay  the 
plaintiff.  Sic.  the  interest  and  dividends  which  would  have  be- 
come due  and  payable  at  the  Bank  of  England,  upon  such 
stock,  in  case  the  same  had  been  at  that  time  standing  in  the 
plaintiff's  name,  and  had  continued  to  b*tand  in  his  name  until 
the  expiration  of  the  said  1^  months ;  and  for  further  security 
for  transferring  such  stock,  and  paying  such  interest  and  divi- 
dends in  the  mean  time,  had  prevailed  on  the  defendant  An- 
drews to  join  him  in  the  bond  :  and  in  consequence  of  such 
joint  security  the  plaintiff  had  consented  to  stay  proceedings  in 
the  action,  and  to  forbear  to  recover  payment  of  his  principal 
and  interest  against  Rumhall,  and  to  accept  such  stock,  and 
such  interest  and  dividends  in  the  mean  time,  in  fieu  of  and  in 
satisfaction  for  his  said  principal  money,  and  interest  due  and 
to  grow  thereon.  And  whereas  the  average  price  of  stock  in 
the  3  per  cent,  consols,  at  the  then  present  day,  was  53/.  10s. 
for  100/.  stock,  therefore  the  said  sum  of  486/.  4s.  Gd.  would 
according  to  that  rate  purchase  908/.  l6s.  Id,  3  per  cent,  consols. 
The  condition  was,  &c.  (as  before  set  forth  in  the  declaration.) 
And  then  the  defendants  pleaded,  1st,  non  est  factum.  2dly, 
that  the  writing  obligatory  was  so  made,  with  such  condition, 
upon  a  corrupt  contract  for  securing  the  payment,  by  the  means 
and  in  the  manner  in  the  said  condition  mentioned,  of  the  said 
486/.  4s,  Qd.  then  due  and  owing  from  the  defendant  Rumhall 
to  the  plaintiff,  as  in  the  condition  mentioned  ;  whereby  there 
was  corruptly  reserved  above  the  rate  of  5  per  cent,  interest, 
&c.  contrary  to  the  statute,  &c.  There  were  other  like  pleas 
assigning  the  usury  in  a  different  form,  but  with  reference  to  the 
same  facts.  The  replication  denied  the  usury  as  alleged  in  the 
several  special  pleas. 

At  the  trial  before  Lord  Ellenborough  C.J.  at  the  last  sittings 
at  Guildhall,  the  facts  were  proved  as  stated  in  the  condition ; 
9ud  his  lordship  having  left  it  to  the  jury  to  say  whether  this 

were 
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were  a  fair  transaction  or  a  mere  colour  for  usury,  they  found 
for  the  plaintiff.     On  which 

Lawes  now  moved  either  for  a  new  trial  or  in  arrest  of 
judgment ;  contending  that  the  consideration  of  the  bond  as 
set  forth  in  the  condition  was  usurious  upon  the  face  of  it, 
however  fairly  intended  by  the  parties ;  as  it  was  evident  that 
more  than  5  per  cent,  interest  was  received  by  the  plaintiff  for 
the  loan  of  the  486/.  45.  6d.  during  the  twelvemonth,  upon  the 
then  price  of  the  stocks. 

But  all  the  Court  agreed  that  this  was  not  usury  ;  as  the 
amount  of  the  ium  to  be  paid  by  the  defendant  depended  upou 
a  contingency  :  and  if  the  stocks  had  fallen  in  the  mean  time  to 
50/.  the  plaintiff  would  have  received  less  than  his  principal 
and  legal  interest  would  have  amounted  to.  That  this  was  no 
more  usury,  than  an  agreement  to  replace  stock  lent ;  which 
though  once  contended  to  be  usury,  if  more  than  the  principal 
and  legal  interest  were  thereby  obtained,  had  been  long  settled 
to  be  legal.  If  indeed  this  had  been  a  mere  colour  for  usury, 
it  would  not  have  availed  ;  but  that  was  negatived  by  the  jury, 
and  nothing  appeared  to  impeach  the  fairness  of  the  trans- 
action. 

Lawes  then  contended  that  this  was  a  transaction  within  the 
prohibition  of  the  stock-jobbing  act,  7  Geo.  2.  c.  S.  on  which  the 
judgment  ought  to  be  arrested  :  for  the  plaintiff  was  not  before 
possessed  of  any  stock,  which  could  be  the  subject  matter  of  a 
loan ;  but  it  was  an  agreement  for  the  future  transfer  of  stock 
in  payment  of  an  antecedent  money  engagement ;  which  differs 
this  from  the  case  of  Saunders  v.  Kentish  (a,)  where  there  was 
a  loan  of  the  stock  itself,  which  it  was  optional  in  the  borrower 
to  sell  out  or  not,  and  which  might  therefore  have  been  returned 
in  specie  to  the  lender. 

I^er  Curiam.  This  was  in  effect  a  loan  of  slock.  The  plain- 
tiff would  have  purchased  stock  at  the  price  it  stood  at  on  the 
19th  of  November  1S03,  if  he  had  received  his  debt  then  ;  but 
he  was  content  to  take  his  debt  in  stock,  to  the  same  amount  at 
a  future  day  :  that  is  the  case  with  every  contract  for  the  re- 
placing of  stock.  The  intention  of  the  parties  to  a  loan  of  stock 
is  that  it  should  be  sold,  and  the  same  quantity  of  stock  re-pur- 
chased at  a  future  period  by  the  borrower. 

Rule  refused. 


1807. 
Maddock 

agaitist 
RUMBALL 

and  Another. 
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(fl)  8  Term  Rep,  162.  Vide  also  Shepherd  v.  Johnson,  2  East,  211. 
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Satiirdatf, 
April  I8(b. 

A  paroMiccnce 
to  put  a  sky- 
light over  the 
defendant's 
area,  (wliicti 
impeded  tlie 
light  and  air 
from  coming 
to  tbe  plain' 
tiff's  dMclling. 
house  tlirough 
a  window) 
cannot  be  re* 
called  at  plea- 
sure after  it 
has  been  exe- 
cuted at  tiie 
defendant's 
expence;  at 
least  not  with- 
out tendering; 
the  expences 
he  had  been 
put  to :  and 
therefore  no 
action  lies  as 
for  a  private 
nusance,  in 
stopping  the 
light  and  air, 
&c.,  and  com- 
manicating  a 
stench  front 
the  defendant's 
premises  to 
the  plaintiffs 
house  by  means 
of  such  sky- 
light. 


Winter  against  Brockwell. 

THIS  was  an  action  on  the  case  for  a  nusance,  wherein  (he 
plaintifT  complained,  that  being  lawfully  possessed  of  a 
dwelling  house  with  the  appurtenances*  in  Long  Acre,  &c. 
(JVestminstery)  into  which  the  light  and  air  entered  by  means  of 
a  window  from  a  certain  open  area  between  the  said  window  and 
an  adjoining  house  ;  by  means  of  which  open  area  also  noisome 
smells  which  came  from  the  adjoining  house  evaporated,  with- 
out occasioning  any  nusance  to  the  occupier  of  the  plaintiff's 
house;  the  defendant  wrongfully  placed  a  sky-light  over  the 
area  above  the  plaintiflf's  window,  by  means  of  which  the  light 
and  air  were  prevented  from  entering  the  plaintiff's  window 
into  his  house,  and  noisome  smells  arising  from  the  adjoining 
house  were  prevented  from  evaporating,  and  entered  the  plain- 
tiff's dwelling-house,  &c.  Plea  the  general  issue.  At  the 
trial  before  Lord  El/enborough  C.  J.  at  the  last  sittings  at  West- 
minster, the  defence  set  up  was  that  the  area  which  belonged  to 
the  defendant's  house  had  been  inclosed  and  covered  by  a  sky- 
light in  the  manner  stated,  with  the  express  consent  and  appro- 
bation of  the  plaintiff,  obtained  before  the  inclosure  was  made, 
who  also  gave  le?ve  to  have  part  of  the  frame-work  nailed  against 
his  wall.  But  some  time  after  it  was  finished  the  plaintiff  ob- 
jected to  it,  and  gave  notice  to  have  it  removed.  But  his  lord- 
ship was  of  opinion,  that  the  licence  given  by  the  plaintiff  to 
erect  the  sky-light,  having  been  acted  upon  by  the  defendant, 
and  the  expence  incurred,  could  not  be  recalled,  and  the  de- 
fendant made  a  wrong-doer;  at  least  not  without  putting  him 
in  the  same  situation  as  before,  by  offering  to  pay  all  the  ex- 
pences which  had  been  incurred  in  consequence  of  it :  and  un- 
der this  direction  the  defendant  obtained  a  verdict. 

"t*  JVtglei/f  (in  the  absence  of  the  Attorney-General)  now  moved 
for  a  new  trial :  but  after  stating  the  point  («), 


(a)  A  doubt  was  also  suggested,  which  was  stated  and  over-ruled 
[  •iOy  J      at  the  trial,  whether  a  parol  licence,  as  this  was,  was  good  by  the  sta- 
+  r  Qin  1     *"*^  ^^  frauds,  as  relating  loan  interest  in  land.    See  Wood  v.  Lake, 
tL  3*0  j      Sayer's  Rep.  3,  and  Crosby  v.  Wadsworlh,  6  East,  602. 


Lord 
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Lord  Ellenbo ROUGH  C.  J.  said,  that  the  Attorney-General,         1807. 

who  led  the  cause  at  the  trial,  had  himself  mentioned  this  case         

at  the  beginning  of  the  term,  in  the  argument  of  the  case  of      >^ inter 

...  ^  .  against 

the  quarriers  in  the  isle  of  Purbeck ;  certainly  without  intimat-    Buockweix. 

ing  any  disapprobation  of  the  opinion  which  had  been  delivered 
at  the  trial,  but  insisting  upon  it  in  support  of  his  argument. 
His  lordship  added  that  the  point  was  new  to  him  when  it  oc- 
curred at  the  trial;  but  he  then  thought  it  very  unreasonable, 
that  after  a  party  had  been  led  to  incur  expence  in  consequence 
of  having  obtained  a  licence  from  another  to  do  an  act,  and 
that  the  licence  had  been  acted  upon,  that  other  should  be  per- 
mitted to  recal  his  licence  and  treat  the  first  as  a  trespasser  for 
having  done  that  very  act.  That  he  had  afterwards  looked  into 
the  books  upon  this  point,  and  found  himself  justified  by  the 
case  of  fVeb  v.  Paternoster,  (best  reported  in  Palmer  7  \,  but  re- 
ported also  in  other  books)  (a)  where  Uaughton  J.  lays  down 
the  rule,  that  a  licence  executed  is  not  countermandable;  but 
only  when  it  is  executory.  And  here  the  licence  was  executed. 
Wiglei/  thereupon  waved  his  motion. 

(a)  Poph.  161.     2  Roll.  Rep. Ms.  152. 
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Boot  against  Wilson  and  Another.  April 'ii%i. 

nnHE  plaintiff  declared  in  assumpsit;   for  that  whereas  on  the  Assumpsit 

26th  of  November  1801,  in  consideration  that  the  defend-  ^'*;s  against 
...  ,  ^         ^         .1        I   ••«•     f  -3  lessee  from 

ants  had  become  and  were  tenants  to  the  plaintiti  ot  a  certam   year  to  year 

messuage  in  Piccadilly,  under  a  yearly  rent  of  160/.,  the  defend-   "PO"  his 

ants  promised  the  plamtiff  that  they  would  during  the  continu-   ^^  nav'rent  • 

ance  of  the  said  tenancy  pay  the  said  yearly  rent.     And  then  he   during  the 

averred,    that    the   defendants  were  and  continued  tenants   as    ^^'."{•"cy,  not- 

.  .  ,         .  withstand- 

aforesaid  &c.  from  the  time  ot  makmg  the  said  promise  hither-   ing  liis  baok- 

to ;  but  that  the  defendants  did  not  during  the  continuance  of   ^"P'cy,  and 
the  said  tenancy  pay  the  plaintiff  the  said  yearly  rent;  but  on    tiouofhis 

the  29th  of  September  1803,  during  the  continuance  of  the  te-   assignees 

during  part 
of  the  time 
for  which  the  rent  accrued ;  which  were  pleaded  in  bar.    Q«.  whether  a  special 
plea  in  bar  stating  no  facts  but  what  miglit  have  been  proved  iinHer  the  general 
issue,  but  leaving  other  facts  unanswered  which  the  general  plea  would  have  put 
in  issue,  be  good, 

nancy, 
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Boot 

agaitut 


1807.  nancy,  80/.  of  the  rent  for  half  a  year  preceding  was  in  arrear 
and  unpaid;  contrary  to  their  said  promise,  &c.  The  second 
was  a  general  count  for  use  and  occupation  of  the  messuage  by 
wIlsdn  the  defendants,  at  their  request,  and  by  the  suD'erance  and 
anJ  Another,  permission  of  the  plaintiff,  in  consideration  of  which  they  pro- 
mised, Sec.  The  third  count  was  for  use  and  occupation  upon 
a  quantum  meruit.  Pleas,  1st,  Non  assumpserunt.  2dly,  A 
general  plea  of  bankruptcy  of  the  defendants.  Sdly,  A  special 
plea  of  bankruptcy.  That  while  the  defendants  continued  such 
tenants  of  the  said  messuage,  &c.  and  before  the  suing  out  of 
the  writ  of  the  plaintiff,  viz.  on  the  1st  of  January  1803,  and 
from  thence  until  the  suing  out  of  the  commission  of  bankruptcy 
afterwards  against  the  defendants,  they  were  traders  within  the 
meaning  of  the  several  statutes,  Sec. :  and  so  it  went  on  to  state 
the  petitioning  creditor's  debt ;  the  act  of  bankruptcy  on  the 
2d  of  April  1803  ;  the  petition  for  and  issuing  of  the  commis- 
[  312  3  sio"  on  the  5th  of  May,  before  the  said  rent  or  money  or  any 
parti  thereof  became  due,  on  which  the  defendants  were  de- 
clared bankrupts  on  the  6ih  ;  the  commissioners'  assignment  to 
J.  S.  and  G.  S.  the  assignees  of  the  bankrupts  on  the  21st  of 
May,  amongst  other  things,  of  all  the  term,  estate,  and  in- 
terest of  the  defendants  in  the  said  messuage,  to  hold  to  the 
said  assignees  from  thenceforth  for  the  residue  of  the  term  then 
to  come  and  unexpired  of  the  defendants  in  the  premises ; 
by  virtue  of  which  assignment  all  the  term,  estate,  interest, 
and  term  of  years  then  to  come  and  unexpired,  property,  claim, 
and  demand,  of  the  defendants  of  and  in  the  said  premises,  be- 
came and  were  vested  in  J.  S.  and  G.  S.  as  such  assignees,  (the 
said  commission  still  remaining  in  full  force.)  And  the  said 
J,  S.  and  G.  "S.  as  such  assignees  on  the  day  and  year  last  afore- 
said, became  and  were,  and  from  thence  until  the  said  rent  or 
money  in  the  declaration  mentioned  became  due  and  owing  to 
the  plaintiff,  continued  to  be  possessed  of  and  used  and  occu- 
pied the  said  premises,  &c.  The  replication  joined  issue  on  the 
two  first  pleas,  and  demurred  to  the  third  ;  assigning  for  special 
causes,  that  it  appears  by  the  declaration  that  the  tenancy  in 
the  first  count  mentioned  continued  until  the  rent  claimed  be- 
came due  ;  and  in  the  second  and  third  counts,  that  the  defend- 
ants are  charged  in  respect  of  their  occupations  of  the  said  te- 
nements ;  the  continuance  of  which  tenancy  and  occupation  are 
not  denied  in  the  last  plea :  and  also  for  that  the  last  plea  amounts 

only 
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IN  THE  Forty-seventh  Year  of  GEORGE  III. 


312 


only  to  the  general  issue :  and  that  it  is  not  alleged  in  that  plea 
that  J .  S,  and  G.  S.  (the  assignees)  ever  entered  into  the  said 
tenements  by  virtue  of  the  supposed  assignment :  *  nor  is  the 
tenancy  of  the  defendants  thereby  denied.  The  defendant  joined 
in  demurrer. 

TVigley,  in  support  of  the  demurrer.  The  declaration  states 
the  tenancy  and  occupation  of  the  defendants  to  the  time  of 
bringing  the  action  :  the  special  plea  does  not  deny  that  they 
continued  in  possession  to  that  time,  but  only  states  that  their 
interest  in  the  term  was  assigned  over  to  the  assignees  :  which 
will  not  take  away  their  liability  in  respect  of  their  possession  as 
tenants;  especially  as  part  of  the  rent  accrued  before  the  5th 
of  May,  when  the  commission  issued.  And  though  the  plea 
states  an  occupation  of  the  premises  by  the  assignees  from  the 
21st  of  May ;  yet  that  is  not  inconsistent  with  the  dcclaFation  : 
for  there  may  have  been  a  joint  occupation  by  them  and  the 
defendants.  At  any  rate,  however,  the  plea  is  bad  :  for  either 
it  is  no  answer  in  point  of  law  to  the  action  ;  or  if  it  amount 
to  any  thing,  it  is  a  denial  that  the  defendants  were  tenants  or 
occupiers  of  the  premises;  and  therefore  amounting  only  to  the 
general  issue,  is  bad  on  demurrer  (a). 

Lord  Ellenborougii  C.  J.  then  called  on  the  defendant's 
counsel  to  answer  the  objection,  that  the  plea  either  denied  the 
occupation  of  the  defendants  as  tenants,  and  then  it  was  bad 
on  the  demurrer,  as  amounting  only  to  the  general  issue  ;  or  it 
did  not ;  and  then  it  was  bad,  as  being  no  answer  in  law  to  the 
declaration. 

Puller,  contra,  then  argued,  that  the  effect  of  the  special 
plea  was  to  narrow  the  issue  to  be  tried,  making  it  less  than  the 
general  issue  ;  though  he  admitted  that  all  the  facts  pleaded 
might  have  been  given  in  evidence  under  the  general  issue. 
The  plea  admitted  the  occupation  by  the  defendants;  but 
brought  before  tiie  Court  the  question  of  their  liability  in  conse- 
quence of  their  bankruptcy,  and  the  assignment  of  all  their 
estate  and  interest  in  the  premises  by  the  commissioners  before 
the  rent  became  due.  The  reason  therefore  why  a  special  plea 
amounting  to  the  general  issue  is  demurrable,  namely,  because 
it  merely  tends  to  lengthen  the  record  {0),  without  cause,  does 


1807. 

Boot 

against 

Wilson 

and  Anotlier. 
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(«)  10  Rep.  95. 


(J)  Wai-ner  v.  Wains ford^  Hob.  127. 


not 
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J807.  not  apply.  The  principal  question  meant  to  be  raised "was, 
Miiether  sucli  a  plea  were  not  a  good  answer  to  an  action  of 
assumpsit  for  use  and  occupation.  In  Mils  v.  Auriol  (a)  in- 
deed it  was  holden  that  the  bankruptcy  of  the  tenant  was  not 
and  Another,  pleadable  in  bar  to  an  action  of  covonmt,  because  the  covenant 
was  personal.     But  in  Wadham  v.  Marlowe  there  cited  (6),  it 

was 


Boot 

against 

Wilson 


meh.  25  Geo. 
3.  B.  R. 

Debt  does  not 
lie  against  a 
bankrupt  on 
the  reddendum 
of  a  lease  for 
rent  accruing 
after  the  com- 
missioner's as- 
signment ;  the 
lessor's  assent 
to  snch  assign- 
ment being  vir- 
tually iucluded 
in  the  act  of 
parliament  au- 
thorizing the 
assignment  of 
tlte  bankrupt's 
estate. 


(a)  1  //.  Blac.  433.  and  4  Term  Rep.  94. 

(i)  M.  25  Geo.  3.  B.  R.  1  H.  Blac.  437-  The  following  note  of  the 
judgment  is  more  full  and  correct. 

Wadham  against  Marlowe. 

DEBT  on  an  indenture,  whereby  the  plaintiff  leased  the  premises 
to  the  defendant  at  75/.  per  annum,  payable  quarterly.  This  action 
was  for  112/.  10*.  for  one  and  a  half  year's  rent  due  at  Christmas 
1782,  when  the  term  expired.  The  defendant  pleaded,  1st,  non  est 
factum;  2dly,  as  to  18/.  155.,  being  the  rent  due  for  the  quarter  end- 
ing at  Mic/iaelmas  1781,  he  pleaded  generally,  that  he  became  bank- 
rupt on  the  1 5l\y  of  December  1781,  and  that  the  said  18/.  155.,  became 
due  before  the  bankruptcy.  3dly,  as  to  93/.  15*.  residue  of  the  said 
112/.  10*.,  he  pleaded  bankruptcy,  specially,  settini^j  out  Ihe  trading, 
petitioning  creditor's  debt,  act  of  bankruptcy,  and  assignment  by  the 
commissioners  to  the  assignee;  by  virtue  of  which  the  said  C.3I.  (the 
assignee)  before  the  said  sum  of  931.  5s.  or  amj  part  thereof  became  due, 
viz.  on  the  18th  of  X>ecc»i6er  178 1 ,  entered  into  the  said  demised  pre- 
mises, and  was  possessed  thereof  for,  and  during,  and  until  the  expira- 
tion of  the  said  term.  The  plea  then  stated  the  other  proceedings 
and  the  certificate.  The  plaintiff  took  issue  on  the  non  est  factum ; 
and  on  the  second  plea  entered  a  noli  prosequi,  as  to  the  18/.  15*.;  and 
demurred  generally  to  the  3d  plea.  The  Court  took  time  to  advise; 
and  on  the  19th  of  November  the  following  judgment  was  given. 

Lord  Mansfield  C.  J.  This  case  of  Wadham  and  Marlowe  is  an 
action  of  debt  for  rent  upon  a  lease  for  years  made  by  the  plaintiff  to 
the  defendant.  The  defendant  pleads  that  he  was  a  trader,  and  that 
before  the  rent  became  due  he  committed  an  act  of  bankruptcy  ;  that 
a  commission  of  bankruptcy  issued  against  him,  and  he  was  declared  a 
bankrupt;  and  that  the  commissioners  assijjned  his  effects  to  C.  M. 
who,  before  the  rent  became  due,  entered  on  the  premises;  that  the 
plaintiff  had  notice  of  all  this;  and  that  the  defendant  has  conformed 
to  the  several  statutes  respecting  bankrupts.  To  this  plea  there  is  a 
general  demurrer;  and  two  points  have  been  argued  at  the  bar  upon 
the  part  of  the  plaintiff:  First,  that  if  there  had  been  no  bankruptcy 

in 
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was  holden  to  be  a  bar  to  debt  (a)  for  rent ;  in  lieu  of  which  the         1807. 

action  of  assumpsit  for  use  and  occupation  has  been  introduced.         

And  if  this  action  lie,  the  consequence*  will  be  that  there  must        «!« w 

be     Wilson 
and  Another* 

*r  3l6  1 
(a)  It  appears  by  the  MS.  report  here  stated  that  the  whole  rent       '■  ■* 

accrued  after  the  bankruptcy. 


in  the  case,  but  the  defendant  had  assigned  the  lease  to  a  third  person, 
yet  he  would  have  heeA  answerable  in  debt  for  the  rent ;  unless  the 
plaintitf  had  accepted  rent  of  the  assignee.  Secondly,  that  a  commis- 
sion of  bankrupt  and  an  assignment  under  it,  being  founded  upon  an 
act  done  by  the  defendant  himself,  viz.  an  act  of  bankruptcy,  should 
operate  only  as  an  assignment  made  by  the  defendant;  and  therefore 
he  is  still  liable  to  an  action  of  debt  for  the  rent ;  the  plea  not  having 
stated  that  the  plaintitt"  accepted  any  rent  from  the  assignee.  As  to 
the  first  point,  we  do  not  think  that  it  is  necessary  there  should  be  an 
actual  acceptance  of  rent  from  the  assignee  by  the  lessor,  to  discharge 
the  original  lessee  from  the  action  of  debt,  which  he  is  liable  to  upon 
the  reddendum  of  the  lease ;  but  any  assent  upon  the  part  of  the  lessor 
to  the  assignee  would  have  the  same  effect.  The  action  of  debt  is 
founded,  not  simply  upon  the  demise,  but  on  the  subsequent  enjoy- 
ment; and  it  is  not  necessary  in  such  action  to  state  the  deed  at  all. 
This  point  was  much  discussed  and  considered  in  the  case  of  Warner 
V.  Corsett,  2  Ld.  Rarjm.  \bOO;  where  it  was  agreed  that  nil  debet  W.Co.Lit.oOZ. 
was  a  good  plea  in  an  action  of  debt  for  rent ;  because  the  specialty 
was  only  an  inducement  to  the  action,  and  the  plaintiff  need  not  set 
out  the  indenture.  What  should  be  an  enjoyment  by  the  lessee  is  very 
much  a  question  of  law.  A  lessee  cannot  by  his  own  act,  without  the 
assent  of  the  lessor,  destroy  the  tenancy ;  and  tlierefore,  until  such 
assent  is  given,  the  lessor  may  avow  upon  the  lessee  as  his  tenant,  not- 
withstanding an  assignment  has  been  made,  and  the  assignee  is  actually 
in  possession  of  the  land.  Upon  su(ih  an  avowry  evidence  of  enjoy- 
ment by  tiie  assignee,  though  not  accepted  tenant  by  the  landlord, 
would  be  proof  of  enjoyment  by  the  lessee.  For  the  defendant  it  was 
insisted,  that  notice  alone  to  the  landlord  of  the  assignment  was  suffi- 
cient to  discharge  the  lessee  from  an  action  of  debt.  But  in  our  judg- 
ment none  of  the  cases  cited  will  warrant  this  position.  In  1  Bmwn- 
low  20.  and  Cro.  Jac.  334.  acceptance  of  rent  from  the  assignee  is 
stated  ;  and  in  1  Sidert.  447.  (which  is  a  very  short  incorrect  note)  it 
must  be  understood  that  there  was  an  assignment,  an  acceptance  of 
rent,  or  an  assent  to  the  assignment  by  the  lessor.  And  in  2  Saund. 
181.1  which  was  au  action  of  debt  against  an  assignee  before  accept- 
ance. 
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be  an  apportionment  of  the  rent ;  for  it  was  determined  in 
Naisk  V.  Tatlock  and  others  (a),  that  assumpsit  for  use  and  oc- 
cupation  would   not  lie  against  the  assignees  to  recover  any 

portion 

(«)  2  H.  Bloc.  319. 


ance,  it  was  held  that  the  lessor  might  sue  either  the  lessee  or  his  as- 
signee. In  the  present  case  neither  acceptauce  of  rent,  nor  any  assent 
by  the  landlord  to  the  assignment,  is  stated  in  the  plea ;  and  therefore 
if  the  assignment  under  the  commission  has  no  other  effect  than  an 
assignment  by  the  lesee  himself,  we  are  all  of  opinion  that  the  de- 
fendant will  be  liable  to  the  rent  in  this  action. 

This  brings  the  case  to  the  true  question,  viz.  what  is  the  effect  of 
tlie  assignment  under  the  commission  of  bankruptcy  ?  Only  two  cases 
have  been  cited  applicable  to  this  point:  for  Aylett  and  James  in  C.  B. 
22  Geo.  3.  is  very  distinguishable  from  the  present  in  the  pleadings,  as 
M'ell  as  on  the  question  before  the  Court.  The  two  cases  are  Mayor 
V.  Steward,  in  4  Burrow's  Rep.  2439.  and  Cantril  v.  Graham, 
Barnes  69.  The  case  of  Mayor  v.  Steward  was  determined  upon  a 
different  ground  ;  namely,  that  the  covenant  upon  which  the  action 
was  brought  was  a  distinct  and  independent  covenant,  and  not  a  co- 
venant whicli  run  with  liie  land.  But  a  strong,  though  an  obiter, 
opinion  was  delivered  by  Mr.  Justice  Vates  upon  this  point,  who  said 
that  as  the  commission  and  the  proceedings  under  it  had  dispossessed 
the  bankrupt  of  the  whole  estate,  and  rendered  him  absolutely  in- 
capable of  performing  the  covenant,  it  would  be  a  hardship  if  he 
should  remain  still  liable  to  it,  when  he  is  disabled  by  the  act  of  par- 
liament from  performing  it.  The  Court  afterwards  adopted  that 
opinion,  and  said  that  in  a  case  between  lessor  and  lessee  it  might 
have  seemed  hard  to  leave  the  lessee  liable  to  covenants  when  an  act 
of  law  had  divested  him  of  the  emoluments  and  vested  them  in  his  cre- 
ditors. In  Cantril  V.  Gra/iam  the  court  made  that  direct  determination 
upon  the  point  in  the  manuscript  note  from  whence  I  shall  cite  it. 
The  case  is  called  Funtur  v.  Graham;  and  there  it  is  said  that  Serjt. 
Skynner  moved  that  the  defendant  might  be  discharged  upon  common 
bail.  It  appeared  that  the  defendant  in  1727,  had  taken  a  house  by 
lease  from  the  plaintiff  Funtur  for  9  years,  with  the  usual  covenants. 
After  three  years,  he  left  it,  and  one  LuMn  lived  in  it,  who  paid  rent  to 
Funtur.  That  in  1733  the  defendant  became  a  bankrupt,  and  his 
certificate  was  allowed  and  confirmed ;  and  this  action  was  brought 
against  the  defendant  for  the  rent  of  the  two  last  years  of  the  term 
which  had  accrued  since  the  allowance  of  the  certificate.  The  Court 
said  that  by  the  bankruptcy  the  lease  became  vested  in  the  commis- 
sioners 
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portion  of    the  reD,t  accruing  during  the  bankrupt's   occupa-         1807. 
tion.  ~~ — 

*Lord  Ellenborough  C.  J.     The  case  of  Wadham  v.        agSZt 
Marlow  only  decided  that  the  action  of  debt  on  the  reddendum      Wilson 
would  not  lie  against   the   lessee,  for  rent  accruing   after  his   ^^^  ^"^^^^n*"* 
bankruptcy,  when  he  had  ceased  to  occupy   the  premises,  and        *- 
the  assignee  was  in  possession  under  the  commissioners  assign- 
ment.   But  in  Mills  v.  Auriol,  it  was  determined  that  the  bank- 
rupt lessee,  though  out  of  possession,  was  still   liable  upon  his 
covenant  to  pay  the  rent.     Then  here  the  plaintiff  declares  upon 
an  agreement  made   by   the  defendant  to  pay  the  rent  during 
the  continuance   of  the  tenancy;   and  if  bankruptcy  cannot  be 
pleaded  to  an  action  on  his  covenant,  why   should  it  be    an  an- 
swer to  this  action  on  the  defendant's  agreement  to  pay  the  rent. 


sinners  and  was  by  them  assigned  to  the  assignees  ;  so  that  from  that 
time  the  defendant  ceased  to  be  tenant  of  the  premises ;  and  therefore 
he  could  not  be  chargeable  for  the  rent  incurred  afterwards :  and  the 
defendant  was  discharged  upon  common  bail.  The  counsel  for  the 
plaintiff  endeavoured  to  impeach  the  authority  of  this  case,  by  saying 
it  was  only  upon  a  motion  to  discharge  the  defendant  upon  filing 
common  bail;  and  seemed  to  suppose  that  the  Court  might  do  that 
upon  account  of  the  hardship  of  the  case,  without  much  regard  to 
what  the  strict  law  was.  But  at  tliat  time  the  Court  would  not  against 
a  positive  aihdavit  of  debt  have  discharged  the  defendant  upon  com-' 
mon  bail,  unless  they  had  thought  that  the  law  was  clearly  with  him. 
And  it  is  manifest  from  the  words  in  which  the  judgment  was  given 
that  it  was  fouuded  wholly  on  the  strict  law  of  the  case,  and  not  upon 
any  circumstances  to  govern  the  discretion  of  the  Court.  Legal  rea- 
son is  strong  with  the  determination  ;  for  the  estate  is  transferred  and 
vested  in  the  assignees  by  virtue  of  the  acts  of  parliament,  respecting 
bankrupts:  every  man's  assent  is  virtually  included  in  an  act  of  par- 
liament, and  therefore  it  is  equivalent  to  an  express  assent.  It  was  ad- 
mitted on  the  part  of  the  plaintiff,  that  if  the  estate  were  divested  out 
of  the  lessee  purely  hy  an  act  of  law,  without  any  fault  of  his,  he 
would  be  discharged.  We  think  this  case  must  be  so  considered; 
for  though  the  commission  is  founded  on  an  act  originally  done  by 
the  defendant,  viz.,  an  act  of  bankruptcy;  yet  the  commissioners' as- 
signment by.virtue  of  the  act  of  parliament  is  the  actual  and  immedi- 
ate cause  of  divesting  the  estate  out  of  the  bankrupt ;  and  injure  non 
remota  sed  proxima  causa  spectatur.  We  are  therefore  all  of  opinion 
that  there  must  be  judgment  for  the  defendant. 

Vol.  Vlll.  S  There 
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There  is  no  distinction  in  this  respect  between  an  agreement 
and  a  covenant,  which  is  an  agreement  under  seal,  except  as 
to  the  form  of  the  remedy  upon  it.  The  case  of  Mills  v.  Auriol, 
to  which  this  is  perfectly  analogous,  did  not  turn  on  any  parti- 
cular eftect  of  a  covenant  under  sealy  but  on  its  being  the  per- 
sonal agreement  of  the  parties.  The  landlord  has  nothing  to  do 
in  this  case  with  the  question  of  apportionment  of  the  rent:  for 
he  proceeds  against  the  parties  with  whom  he  made  the  agree- 
ment which  has  been  broken.  We  say  nothing  therefore  of  his 
right  to  recover  against  the  assignees. 
The  other  Judges  concurring; 

Judgment  for  the  Plaintiff  (a). 


(fl)  Vide  Bull  V.  Sibhs,  8  Term  Rep.  327. 


[  319] 
Tuesday, 
April  21st. 


Batty^  against  Gresley  and  five  Others. 


1.  Under  the  ''  I  ^HIS  was  an  action  of  trespass  for  assaulting  aud  imprisoning 
Stat.  iJflc.  1.  X  the  plaintiff  in  the  New  Bailey  prison  at  Manchester,  ^nA 
and  11.  it  is  conveying  him  imprisoned  from  Manchester  to  Leicester.  The 
not  necessary  defendants  pleided,  1st,  not  guilty  ;  2dly,  a  justification  in  the 
njoninga  wit-  general  form  given  by  the  stat.  1  J  a.  1.  c.  15.  s.  l6.,  that  the 
ness  before  act  was  done  under  the  authority  of  that  statute  :  to  which  the 
*^°"of 'bank-  p'^'"^'^  replied,  that  the  defendants  did  the  act  of  their  own 
rupt  to  be 

examined  touching  the  bankrupt's  effects,  to  tender  him  the  expences  of  his  journey 
beforehand  :  though  if  he  be  in  fact  without  the  means  of  taking  the  journey,  it  may 
be  an  excuse  for  not  obeying  the  summons:  and  consequently  a  warrant  issued  by 
the  commissioners  on  account  of  the  non-attendance  of  such  witness,  without  lawful 
impediment,  authorising  his  arrest  for  the  purpose  of  examination,  is  legal. 

2.  It  lies  on  the  party  so  summoned,  having  a  lawful  excuse  for  not  attending,  to 
prove  the  fact  in  an  action  of  trespass  and  false  imprisonment,  brought  by  him  for 
such  arrest ;  admitting  that  an  inability  to  bear  the  expence  of  the  journey  is  a  law* 
fid  impediment. 

3.  Such  warrant  for  the  arrest  of  the  witness,  in  order  to  examine  him,  may  issue 
after  his  disobedience  to  Xlm  first  summons. 

4.  The  propriety  of  granting  the  warrant,  being  an  act  of  discretion,  must  be  de- 
termined iipon  by  the  commissioners  acting  together  at  the  time.  And  their  order 
to  their  olncer  to  make  out  such  warrant  must  be  taken  to  include  their  direction  as 
to  the  persons  to  whom  it  is  to  be  directed  ;  but  the  mere  act  of  signing  the  names  of 
the  commissioners  to  the  warrant  may  be  done  by  them  separately. 

wrong 
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wrong,  and  without  the  cause  alleged.     At  the  trial  at  Laticas-         1807. 

ter  Summer  assizes  1805,  before  Sutton  B.  a  verdict  was  found         

for   the  plaintiff  for    150/.    damages,    which    was   afterwards      ^^ttye 

J  .     ,  ,  ,  .  ,  .  against 

agreed  to  be  made  subject  to  the  opmion  of  this  Court  on  a     Gresley 

case  stating  in  substance ;  that  John  Savage,  a  trader,  became  *"^  Others, 
a  bankrupt,  and  a  commission,  dated  the  12ih  oi  January  1805, 
duly  issued  against  him,  directed  to  the  defendants  Gresley, 
Heyrick  and  Dalbj/,  and  two  other  commissi6ners ;  giving  the 
usual  powers  to  them,  or  any  four,  or  three  of  them  to  execute 
the  same;  under  which  Savage  was  duly  declared  a  bankrupt. 
That  at  the  second  meeting  of  the  commissioners  at  Leicester  on 
the  5th  of  February  1805,  at  which  the  said  three  defendants 
named  were  present ;  it  being  stated  to  them  by  the  bankrupt, 
on  oath,  that  the  plaintiff  had  in  his  hands  a  considerable  part 
of  the  bankrupt's  property ;  ihey  issued  their  summons  for  the 
plaintiff  to  attend  them  at  their  third  meeting  at  Leicester  on  the  [  320  ] 
b\hoi  March  1805,  to  be  examined;  in  which  summons  (in 
the  usual  form)  they  required  every  one  to  whom  their  warrant 
was  directed  personally  to  appear  before  them,  the  major  part 
of  the  commissioners,  on  Tuesday  the  5th  of  March  next,  at 
11th  o'clock  in  the  forenoon,  at  the  Blue  Bell  Inn  in  Leicester, 
to  be  examined  by  them,  the  major  part  of  the  said  commissioners, 
by  virtue  of  the  commission  and  the  several  statutes,  &c.  (dated) 
the  5th  of  February  1805.  The  summons  was  transmitted  by 
the  solicitor  under  the  commission  to  Messrs. l^ow/^es  and  Higson, 
attornies  at  Manchester,  and  was  inclosed  in,  the  following 
letter  directed  to  them.  "  Leicester,  27th  February  1805, 
"  Gent.  On  the  other  side  I  send  you  a  summons,  which  you 
"  will  get  copied  and  served  upon  Mr.  Battye,  and  return  me 
"  an  affidavit  of  th«  service.  I  do  not  think  it  necessary  to  give 
"  Mr.  Battye  conduct-money  :  we  know  that  he  has  a  valuable 
*'  balance  in  his  hands;  and  the  commissioners  will  decide  on 
*'  his  examination  how  much  of  that  balance  he  may  deserve 
"  to  retain,"  &c.  (signed)  **  N.  Pilkington."  The  summons 
was  served  by  their  clerk  on  the  plaintiff,  on  the  28lh  of  Febrw 
ary  1805  ;  but  no  money  was  then  given  or  tendered  to  him  to 
defray  his  expences.  The  plaintiff,  between  the  28th  of  Febru- 
ary and  the  5th  of  March,  called  repeatedly  on  Messrs.  Foulkes 
and  Higson,  and  expressed  great  anxiety  to  attend  the  commis- 
sioners at  the  intended  meeting;   but  stated  that  he  had  no 

IS  2  meant 


320  CASES  IN  EASTER  TERM 


Battye 

against 


1807.  means  to  defray  his  travelling  expences,  and  offered  to  go  if 
they  would  give  him  sufficient  money  to  carry  him  to  Leicester. 
But  Messrs.  Foulkes  and  Higson  refused  to  give  him  any  money; 

Grpsley  saying  that  their  orders  were  to  give  him  none.  On  the  5th  of 
"♦r*^  l'  J^^orch  1805  the  third  meeting  of  the  commissioners  was  held 
'•  -'at  Leicester,  and  the  said  three  defendants  attended,  and  waited 

for  the  plaintiff  till  12  o'clock  at  night  but  he  did  not  attend  : 
whereupon  the  said  defendants,  as  such  commissioners,  directed 
the  solicitor  under  the  commission  to  draw  up  a  warrant  to  be 
signed  by  them,  for  arresting  the  plaintiff  and  bringing  him 
before  them  at  their  next  meeting,  to  be  held  at  Leicester  on  the 
19th  of  Jpril  1805,  to  be  examined.  On  the  12th  of  Marck^ 
Mr.  Pilkinton  received  the  following  letter  from  the  plaintiff, 
V^d  transmitted  the  same  to  Mr.  Greshy  one  of  the  defendants, 
together  with  the  warrant,  which  was  then  unsigned  by  any  of 
the  said  three  defendants.  "  Mr.  Pilkinton,  Attorney,  LeiceS' 
"  ter — I  waited  last  night  until  the  moment  of  the  coach  going 
"  off  for  some  money  from  Mr.  Foulkes,  to  whom  I  explained 
"  the  necessity  of  my  presence  not  only  to  the  benefit  of  Savages 
"  estate,  but  to  clear  myself  from  any  imputation  of  having 
"  acted  unjustly  on  that  business  :  but  as  I  could  not  obtain 
"  even  money  to  pay  my  coach  fare,  1  was  obliged  much 
**  against  my  will,  not  to  obey  your  summons,"  &c.  signed, 
"  T.  Battye,  Manchester,  5ih  March  1805."  The  warrant  to- 
gether with  the  plainliflTs  letter,  was  returned  to  Mr.  Pilkinton 
by  Mr.  Gresley,  he  having  affixed  his  signature  thereto.  That  the 
said  warrant  was  signed  by  the  said  tliree  defendants  at  separate 
places,  and  not  at  any  meeting  held  by  them  as  commissioners. 
The  following  is  a  copy  of  the  warrant.  "  Whereas  his  Ma- 
jesty's Commission  under  the  Great  Seal  of  G.  B.  bearing  date 
at  Westminster  the  1 2th  of  January  last  past,  grounded  on  the 
several  statutes  made  and  now  in  force  concerning  bankrupts, 

[  322  3  hath  been  awarded  and  issued  against  John  Savage  of  Manches- 
ter, 8cc.  hosier,  dealer,  and  chapman,  directed  to  us  whose 
names  are  hereunto  subscribed  and  seals  affixed,  and  to  J.  J, 
and  M.  P.  And  whereas  we  the  undersigned  R,  Gresley  and 
IV.  Heyrick,  together  with  the  said  M.  P.,  being  the  major 
part  of  the  commissioners  in  the  said  commission  named,  one 
whereof  is  of  the  quorum,  did  duly  declare  the  said  John  Sa- 
vage a  bankrupt :  and  whereas  we  the  undersigned  R.  Gresley, 

W,  Hey- 
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W.  Heyricky  and  H.  Dalby,  did  on  the  6th  of  February  last  past 
issue  our  summons  directed  to  Mr.T.  Batty e  o^  Manchester  afore- 
said, requiring  that  the  said  T.  B.  personally  to  be  and  appear 
before  us  the  major  part  of  the  said  commissioners  on  Tuesday 
the  5th  of  this  instant  March,  at  1 1   of  the  clock  in  the  fore- 
noon of  the  same  day,  at  the  Blue  Bell  Inn  in  Leicester,  then  and 
there  to  be  examined  by  us  the  major  part  of  the  said  commis- 
sioners, by  virtue  of  the  said  commission  and  the  several  statutes 
therein   mentioned:    And    whereas   good  and  sufficient   proof 
upon  oath  was  exhibited  to  us,  that  our  said  summons  was  duly 
served  upon  the  said  T.  Battye:  yet  the  said  T.  Battye  did  not 
come  before  the  major  part  of  the  commissioners  in  the  said 
commission  named,  at  the  time  and  place  before  mentioned, 
pursuant  to  our  said  summons ;  but  without  having  any  lawful 
impediment  to  his  coming  did  wholly  make   a  default,  in  con- 
tempt of  the  said  statutes  and  also  of  the  said   commissioners, 
and  of  the  authorities    to  us  given :  these  are  therefore  to  re- 
quire and  authorize  you  and  every  of  you,  to  whom  this  our 
warrant  is  directed,  to  apprehend  and  arrest  the  said  Thomas 
Battye,  and  to  bring  him  the  said  T.  Battye  before  the  major  part 
of  the  said  commissioners  in  the  said  commission  named,  at  the 
Bell  Inn  in  Leicester,  on  Friday  the  IQth  of  April  next,  at  10 
o'clock  in  the  forenoon  of  that  day,  in  order  to  be  examined 
by  the  major  part  of  the  said  commissioners  in  the  said  com- 
mission named,  by  virtue  of  the  said  commission,  and  accord- 
ing to  the  intent  of  the  several  statutes  made  and  now  in  force 
concerning  bankrupts  :  and  for  your  so  doing  this  shall  be  your 
sufficient  warrant.     Given  under  our  hands  and  seals  this  6th 
dayof  Afarc/t  1805,  R.  Gresley,  W.  Heyrick,  II »  Dalby.  (di- 
rected)    To  James  Staples  our  messenger,  and  to  his  assistant, 
and  to  all  mayors,  bailiffs,  constables,  headboroughs,  and  all 
other  his  majesty's  loving  subjects,  whom  we  require  to  be  aid- 
ing and  assisting  in  the  execution  of  this  our  warrant  as  occa- 
sion shall  require."     The  warrant  was  delivered   to  the  defend- 
ant Staples,  the  messenger  to  the  said  commissions,  to  be  exe- 
cuted :  and  he  by  virtue  thereof,  with  the  aid  of  the  other  two 
defendants,  Nadin  and  Taylor,  who  are  police  officers  at  Man- 
chester, on  the  17th  of  April  1805  arrested  the  plaintiff  at  Afan- 
chester,  and  brought  him  in  custody  before  the  said  commission- 
ers at  their  next  meeting  at  Leicester :  at  which  meeting  the 
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plaintiff  was  examined  before  the  said  commissioners,  and  dis- 
charged, and  his  expences  allowed  him.  The  question  was, 
whether  the  plaintiff  were  entitled  to  recover  ? 

Litthdale,  for  the  plaintiff,  contended  that  the  summons 
was  inoperative  for  want  of  a  tender  to  the  plaintiff  of  the  rea- 
sonable expences  of  his  journey,  and  that  he  was  not  bound  to 
go,  without  such  tender ;  by  analogy  to  the  case  of  a  witness 
subpoeiied  to  attend  a  trial,  against  whom  the  Court  will  not 
grant  an  attachment  for  disobedience  of  it,  if  there  were  no 
tender  of  the  witness's  e.fpences  of  attending  the  trial  {a). 
{Lawrence  J.  intimated  that  the  necessity  of  a  previous  tender  of 
the  expences  in  that  case  was  derived  from  the  particular  word- 
ing of  the  Stat.  5  Eliz.  c.  9.  (6)]    The  stat.  1  Jac.  I.e.  15.  (c), 


(a)  Vide  2  Tidd^s  Practice,  721.  ch  35. 

(6)  The  12th  sect,  provides,  "  that  if  any  person  upon  whom  pro- 
**  cess,  &c.  shall  be  served  to  testify  or  depose  concerning  any  cause 
**  &c.  and  having  tendered  unto  him,  according  to  his  countenance  or 
"  calling,  such  reasonable  sums  of  money  for  his  costs  and  charges,  as 
*'  having  regard  to  the  distance  of  the  place  is  necessary  to  be  allowed 
**  in  that  behalf,  do  not  appear  according  to  the  tenor  of  the  said 
*'  process,  having  not  a  lawful  and  reasonable  let  or  impediment  to  the  con- 
*'  trary ;  that  then  the  party  making  default  to  lose  lOl."  &c. 

(c)  Sect.  10.  reciting  that  by  the  stat.  13  Eliz.  c.  7.  the  commis- 
sioners have  power  to  send  for  such  persons  as  the  creditors  suspect  to 
detain  any  of  the  bankrupt's  property,  to  be  examined  by  the  com- 
missioners, but  have  not  good  remedy  to  compel  their  appearance  or 
examination ;  enacts  that  if  any,  supposed  to  have  any  part  of  the 
goods,  &c.  of  the  bankrupt,  "  shall  after  lawful  warning  to  the  said 
**  person  given  to  come  before  the  said  commissioners,  &c.  to  be  ex- 
*'  amined,  &-c.  refuse  to  come,  &c.  having  no  lawful  impediment,  such 
"  as  shall  be  admitted  and  allowed  of  by  the  said  commiisioners^  and  which 
*'  shall  be  then  signified  or  made  hncwn  to  the  said  commissioners  at  the  time 
**  of  their  assembly,  &c.  then  it  shall  be  lawful  for  the  said  commis- 
*'  sioners,  &c.  to  direct  their  warrants  to  such  persons  as  to  them 
*'  shall  be  thought  meet,  to  arrest  such  person  as  shall  refuse  to  come, 
*'  &c.  and  to  bring  him  before  the  said  commissioners  to  be  examined, 
"  &c.  and  upon  his  refusal  to  come,  or  to  be  examined,  to  commit 
'*  him  to  prison,  &c.  until  he  shall  submit  himself,  &c."  Then  s.  11. 
provides  *'  that  such  witnesses  as  shall  be  so  sent  for  shall  have  such 
costs  and  charges  as  the  commissioners  in  their  discretion  shall  think  fit." 


which 


IN  THE  FORTY.SEYENTH  YeAB  OF  GEORGE  III. 


324 


which  gives  authority  to  the  coaimissioners  of  bankrupts  to 
summon  witnesses,  to  be  examined  concerning  the  bankrupt's 
estate,  also  directs  that  the  witnesses  shall  have  their  costs  and 
charges :  and  though  silent  as  to  the  time ;  yet  the  act  ought  to 
have  a  reasonable  construction.  And  in  Dyer  v.  Missing  (a), 
'which  was  an  action  of  trespass  and  false  imprisonment  against 
commissioners  of  bankrupt  for  an  arrest  of  the  plaintiff  under 
their  warrant  issued  for  a  similar  purpose,  the  special  plea  al- 
ledged  a  tender  of  his  expences  to  the  witness  at  the  time  of  the 
summons. 

Per  Curiam.  Nothing  turned  upon  the  tender  in  that  case. 
The  objection  there  was  that  the  commissioners  by  their  warrant 
committed  the  witness  to  prison,  without  first  bringing  him  be- 
fore them  to  be  examined,  as  the  act  directs  them  to  do.  If 
when  brought  before  them  he  refuses  to  be  examined,  then  and 
not  before,  they  may  commit  him.  But  there  is  nothing  in  the 
act  of  Jac.  1.  which  requires  the  expences  to  be  tendered  before 
band  to  the  witness  at  the  time  of  the  summons ;  as  in  the  sta- 
tute 5  Elizabeth,  c.  9*  Such  tender  is  not  made  a  condition 
precedent  to  the  issuing  of  the  warrant. 

fidly,  It  was  objected  that,  if  the  want  of  such  tender 
did  not  make  the  issuing  of  the  warrant  illegal,  at  least  it 
was  a  sufficient  excuse  to  the  party  for  not  obeying  the  sum- 
mons. He  might  not  have  had  money  enough  to  carry 
him. 

Per  Curiam.  If  he  had  had  no  money  to  convey  himself  to 
Leicester,  that  might  have  been  a  lawful  impediment,  within  the 
statute ;  but  it  lay  upon  the  plaintiff  to  shew  an  excuse  for  his 
Don>attendance.  Nothing,  however,  of  that  sort  appears  in  the 
case  ;  it  is  only  stated  that  he  said  that  he  had  no  means  of  de- 
fraying his  travelling  expences :  but  it  is  not  stated  as  a  fact 
that  he  had  none. 

Sdly,  It  was  objected,  that  there  ought  to  have  been  a  second 
summons  to  the  plaintiff  before  the  issuing  of  the  warrant. 
The  meaning  of  the  10th  sect,  is  not  very  distinct  in  this  re- 
spect :  the  words  are,  that  if  any  person,  after  lawful  warning 
to  come  before  the   commissioners  to  be  examined,  refuse  to 
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(o)  2  Blac.  Rep.  1035. 
S4 


come, 
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1807.         come,  &c.  having  no  lawful  impedimenf,  to  be  allowed  of  by 
the  cornmissioners  at  the  time  of  their  assembly ;  or  that  any 

atraitist  ^^^^  person,  having  knowledge  or  warning  of  any  other  assem- 
Qresley  bly,  shall  not  appear  before  them  at  such  time,  8cc.,  then  it 
ana  Utoers,  ^^^,  ^^  lawful  for  the  commissioners  to  commit  him.  If  the 
word  or  be  there  taken  in  the  disjunctive,  the  provisions  seems 
to  be,  that  if  the  party  do  not  attend  on  the  first  summons,  and 
being  warned  to  attend  another  meeting  of  the  commissioners, 
neglect  that  also,  having  no  lawful  impediment ;  then  the  com- 
missioners may  issue  their  warrant  to  commit  him  for  not  attend- 
ing the  Jirst  summons;  which  is  not  very  intelligible.  But  if 
or  be  read  and;  then  a  second  summons  would  be  necessary  be- 
fore a  commitment.  The  general  practice  has  been  to  issue  a 
second  summons,  upon  the  neglect  of  the  first,  before  the  war- 
rant of  comnr.itment :  and  that  is  countenanced  by  the  report  of 
the  case  of  Dyer  v.  Missing. 

Per  Curiam.  The  practice  has  arisen  ex  abundanti  cautel^ ; 
but  the  act  does  not  require  a  second  summons.  It  is  in  the 
disjunctive.  The  first  branch  is  complete  ;  and  the  next  may 
well  be  taken  to  mean,  that  if  a  party,  after  having  once  before 
been  summoned,  and  appearing,  or  having  lawful  impediment 
for  not  appearing,  be  summoned  again  and  do  not  appear,  &c. 
having  no  lawful  impediment,  he  may  be  committed ;  as  well 
as  if  he  neglect  to  appear  on  the  first  summons,  having  no  law- 
ful impediment. 

4thly,  It  was  objected,  that  the  granting  of  the  warrant  of 
commitment  is  a  judicial  act,  and  that  the  warrant  ought  there- 
fore to  have  been  signed  by  the  commissioners  when  together, 
r  327  1  ^^^  "°^  ^^  different  times  and  places :  for  they  are  to  judge 
whether  the  party  had  a  sufficient  excuse;  and  also  to  whom 
the  warrant  is  to  be  directed  :  and  merely  stating,  that  the  com- 
missioners when  together  directed  the  solicitor  to  draw  up  the 
warrant  to  be  signed  by  them,  is  not  sufficient.  For  even  if 
that  were  to  be  taken  as  an  exercise  of  their  joint  judgment  as 
'   .  to  the  propriety  of  issuing  the  warrant,  it  does  not  appear  that 

they  exercised  any  discretion  as  to  the  person  or  persons  to 
'Whoin  the  warrant  was  to  be  directed. 


l.ofd 
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Lord  Ellenborough  C.  J.    The  commissioners,  I  admit,        1807. 

GUght  to  hold  counsel  together  (a),  and  agree  upon  the  sub-         

stance  of  the  warrant,  whether  or  not  it  shall  issue  for  the  ar-      Battye 
rest  of  ihe  party ;  but  here  I  consider  that  they  had  exercised     Gresley 
together  every  material  act  of  judgment,  including  the  direction    and  Others, 
of  the  warrant.     We  must  consider,   that  in  directing  the  war- 
rant to  be  made  out,  they  gave  their  officer  every  necessary  di- 
rection for  that  purpose,  including  the  persons'  names  to  whom 
the  warrant  was  to   be  directed  :   so  that  when  it  came  before 
them  for  their  signatures,  nothing  else  should  remain  to  be  done 
except  the  mere  act  of  signing  it  and  this  need  not  be  done      r  qoq  i 
together.     Suppose  each,  immediately  after  writing  his  name, 
had  left  the  room  where  they  were  assembled  in  the  first  instance : 
would  that  have  avoided  the  warrant  ?  Then  why  not  sign  it 
alone  in  any  other  place  ? 

The  other  Judges  concurring. 

Judgment  of  Nonsuit  to  be  entered. 

Richardson  was  to  have  argued  for  the  defendants. 


(a)  All  acts  of  judgment  required  of  two  or  more  persons  must  be 
done  together  ;  as  to  examine  witnesses  to  ground  an  order  of  re* 
moval ;  Rex  v.  The  Inhabitants  of  Coin  St.  Aldwin's,  Burr,  S.  C.  13G: 
To  ground  an  order  of  bastardy ;  Billings  v.  Prinn  and  Another ,  2  Blac. 
Sep.  1017.  In  The  King  v.  Forrest  and  Others,  3  Term  Rep.  39.  though 
it  was  stated  that  the  magistrates  did  not  si^i  the  appointment  of 
overseers  of  the  poor  together,  yet  the  other  facts  of  the  case  and  the 
judgment  of  the  Court  shewed  that  the  substantial  objection  was  not 
that  they  were  not  together  when  the  mereactof  signing  was  done;  but 
that  they  did  not  deliberate  and  concur  together  upon  the  propriety 
of  the  appointment.  And  such  was  the  nature  of  the  objection  in 
Rex  V.  The  Jn/iabitants  of  Great  Marlow,  2  liasl,  244. 
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Tmefdmf, 

April  2Ut  Shadgett  ogainst  Clipson. 

MicanSot"**'  nPRESPASS  for  assaulting  and  imprisoning  the  plaintiff, 
justify  an  as-  -^  Plea  that  before  the  time  when,  &c.  viz.  on  the  25th  of 
sauit  and  June,  46  Geo.  3.  one  D.  Allen,  sued  out  a  writ  of  latitat  against 

sonment  of/i.   i^^  plaintiff  3 oshh  Corduex  Shadgett,  therein  called  hy  the  name 

B.  by  shew-     o/'John  Shadgett,  directed  to  the  sheriff  of  London,  &c.:    and 

iss'iieda'-ainst   *°  ''   '^'    °"*'   *^®  ^'**'   authorizing  the    sheriff  to  arrest  John 

C.  B.,  and        Shadgett ;  which  was  indorsed  for  bail  in  10/.  ;  and  averred  the 

avering   that   delivery  of  it  to  the  sheriff,  who  thereupon  before   the  return 

It  was  issued  ,;.  loj-j 

against  A.B.   made  his  warrant   under  seal,  &c.  directed   to   the  defendant 

^y  the  name   Clipson  and  another,  Serjeants  at  mace,  and  thereby  commanded 

that  they  are   '^^'^  ^^  take  the  said  Josiah  Cordeux,  therein  called  by  the  name 

one  and  the     o/ John  Shadgett,  to  answer  the  said  D. [Allen  in  the  plea,  &,c. ; 

there  ^e[ne"'   which  said  warrant  was  delivered  to  Clipson  to  be  executed,  who 

no  averment   before  the  return  of  the  writ  arrested  the  said  Josiah  Cordeux  to 

was* kn  ^        answer,  8cc.  which  were  the  trespasses  complained  of,  &c.    And 

as  well  by        then  it  concluded  with  an  averment  that  the  said  Josiah  Cordeux 

the  name  of  Shadgett,  znd  John  Shadgett  in  the  said  writ  and  warrant*  men- 

*  r  329  1     *'0"6^  ^re  one  and  the  same  person,  and  not  other  or  different. 

To  this  there  was  a  general  demurrer  and  joinder. 

Wigley,  in  support  of  the  plea,  said,  that  the  demurrer  was 

joined  in  this  case  before  the  determination  of  the  Court  in 

Dixie  V.  Scholey  (a)  in  the  last  term ;  which  he  admitted  to 

be  directly  in  point  against  him.    /That  the   only  other  case 

upon  the  subject   was   Cole  v.  Hindson  (b) ;  but  that  was   a 

case   of  process   against  the  goods  of  the   party  by   a  wrong 

name. 

Lord  Ellenborough  C.  J.  This  case  is  exactly  the  same  as 

Dixie  V.  Scholey  last  term ;  and  that  was  exactly  the  same  in 

principle  as  Cole  v.  Hindson.  And  there  was  the  same  averment 

(a)  I  was  not  in  Court  when  that  case  was  decided ;  but.  the  plea 
was  in  the  same  form  as  this :  and  the  Court,  I  was  informed,  were 
clearly  of  opinion  that  it  was  no  answer  to  the  action,  when  brought 
immediately  on  the  execution  of  the  first  process ;  whatever  it  might 
be  after  an  opportunity  of  pleading  in  abatement  had  been  suffered 
to  go  by,  without  insisting  on  the  misnomer. 

(b)6TermRep,23i, 

in 
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in  both,  that  the  process  issued  against  the  same  person  so  mis-         1807« 
described.     Process    ought    regularly    to    describe    the    party         — — 
against  whom  it  is  meant  to  be  issued ;  and  the  arrest  of  one        „^^^^J^ 
person  cannot  be  justified  under  a  writ  sued  out  against  an-     Clipson. 
other. 

Lawrence  J.  In  Cole  v.  Hindson  Lord  Kenyan  observed, 
that  there  was  no  averment  that  the  plaintiff  was  known  as  well 
by  the  one  name  as  the  other ;  neither  is  there  any  such  aver- 
ment in  this  case. 

Per  Curiam,  Judgment  for  the  Plaintiff. 


[  330  ] 
Fisher,  Executrix  of  Toten,  against  Mowbray.    '^p!^l{^^ 

TO  debt  on  bond  to  the  testator  for  30/.,  the  defendant  pleaded  An  infant 
infancy  ;  and  the  plaintiff  replied  the  condition  of  the  bond ;  ^^^  *t"b"°d*" 
whereby,  after  reciting    that  Toten  had  paid  14/.  to  the  church-  himself  in  a 

warden  of  the  parish  of  St.  Botolph,  Aldersvate,  in  consideration  bond  with  a 

/.  1  •        I  •         I  c        •   r        .  1       1       1  r     J         .L      penalty  con- 

of  his  taking  charge  or  an  infant  begotten  by  the  defendant,  the  ditionedfor 

condition  was,  that  if  the  defendant  should  pay  to  the  testator,  payment  of 
bis  executors,  &c.    14/.  and  interest  thereof  At  the  rate  of  5/.  ^'e'j^s  orin- 
per  cent.,  and  5s.  for  the  stamp  of  the  bond,  it  was  to  be  void,  cipaU 
£cc. :  he  then  pleaded  that  the  bond  was  so  made  by  the  defend- 
ant to  Toten  for  securing  payment  of  the  1 4/.  advanced  by  Toten, 
and  paid  and  expended  by  him  for  the  use  of  the  defendant   at 
his  request ;  the  same  being  paid  necessarily  and  for  the  use  and 
benefit  of  the  defendant,  and  for  securing  the  payment  of  I'w/e- 
rgit  on  the   14/.  at  the  rate  of  5/.  per  cent.  Sec. ;  and  then  al- 
leged a  breach  in  non-payment  of  the  principal  and  interest,  and 
the  5s.  for  the  stamp.     To  this  there  was  a  general  demurrer, 
and  joinder. 

When  this  case  was  called  on.  Lord  Ellenborough  C.  J. 
asked  Clayton  Serjt.,  who  was  to  support  the  replication,  whe- 
ther he  had  any  authority  to  shew  that  a  bond  given  by  an 
infant,  bearing  interest,  could  be  sustained  :  besides  other  dif- 
ficulties in  the  case  which  he  bad  to  contend  with.  To 
which 

Clayton  Serjt.  answered,  that  the  whole  current  of  authorities 
shewed  that  an  infant  might  bind  himself  by  single  bill  for  ne-      [  331  ] 

cessaries 
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1807.        eessaries  (a):  and  that  since  the  construction  put  upon  the  stat. 

^ 8  &  9  fV.  3.  c.  1 1 .  in  Roles  v.  Roleswell  (b)  and  IValcot  v.  Gould- 

Fisher 
agaifut         *'*&  (<^)  every  bond  with  a  penalty  is  no  more  than  a  single  bill ; 

Mowbray,  and  therefore  an  infant  cannot  be  prejudiced  by  the  form  of  the 
security.  And  if  he  were  not  liable  at  all  for  the  payment  of 
interest,  that  would  not  avoid  the  security  altogether,  but  only 
go  to  the  quantum  of  damages. 

Lord  Ellen  BO  ROUGH  C.  J.  Even  if  there  were  any  founda- 
tion, as  is  ingeniously  contended,  for  saying  that,  since  the 
Stat,  of  William,  the  bond  in  a  penalty  with  a  condition  is  in 
effect  a  single  bill,  and  could  be  available  against  an  infant 
upon  the  account  here  disclosed ;  still  this  goes  beyond  all  the 
authorities  in  charging  the  infant  with  interest.  And  this  ob- 
jection goes,  not  merely  to  the  quantum  of  damages,  but  to 
avoid  the  whole  security;  for  the  judgment  must  be  for  the  sum 
due  upon  the  bond,  and  part  of  that  sum  is  due  for  interest,  for 
which  an  infant  cannot  give  a  security. 

Per  Curiam,  Judgment  for  the  Defendant,  (d) 

Burrough  was  to  have  argued  for  the  defendant. 

(a)  Vide  Russel  v.  Lee,  1  Lev.  86.  (i)  5  Term  Rep,  538. 

(c)  8  Term  Rep.  126. 

(d)  Vide  Co.  Lit.  172.  a.  A  bill  is  commonly  taken  for  a  single 
bond  without  any  condition.  An  infant  may  bind  himself  to  pay  for 
necessaries,  &c.  but  if  he  bind  himself  in  an  obligation  or  other 
writing  with  a  penalty  for  the  payment  of  any  of  these,  that  obliga- 
tion shall  not  bind  him.  And  in  Trueman  v.  Hurst,  1  Term  Rep.  40.  it 
was  held  that  assumpsit  on  an  account  stated  would  not  lie  against 
an  infant. 
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TheKiNG«^am*^TheInhabitantsofST.  MaroareTj 
Leicester. 


Wednesday^ 
April  22d. 


TWO  justices  by  their  order  removed  Sarah  the  wife  of  Da* 
vid  Billson,  and  Thomas  her  infant  son  from  St.  Marsarei's 
to  Keyham  in  the  county  of  Leicester.  The  sessions,  on  appeal 
quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case.  It  was  proved  that  the  derivative  settlement  of 
X>.  Billson  was  at  Keyham.  And  the  appellants  then  proved  an 
indenture  of  apprenticeship  by  which  JD.  Billson  was  bound  to 
one  J.  Hallam,  of  Ossington  parish  in  Nottinghamshire;  under 
"which  Billson  served  more  than  40  days  in  Ossington.  The  re- 
spondents, to  set  aside  this  settlement,  produced  the  following 
certificate  granted  to  Ossington  parish : — Nottinghamshire,  to  wit. 
We,  John  Redfern  and  Stephen  Sharpe,  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Gotham  m  the  county  of  Not- 
tingham, do  hereby  own  and  acknowledge  J .  Hallam  and  Eli- 
zabeth his  wife  to  be  our  inhabitants  legally  settled  in  the  parish 
of  Gotham  in  the  county  of  Nottingham  aforesaid,  &c.  (con- 
cluding in  the  usual  form,)  dated  the  £6th  of  June  177^;  and 
directed  lo  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Ossington  in  the  county  of  Nottingham;  and  it  was 
signed  and  sealed  by  John  Redfern  and  Stephen  Sharpe,  and  al- 
lowed by  two  justices  of  the  peace,  in  the  usual  form.  It  was 
proved  that  Stephen  Sharpe  and  John  Redfern  were  appointed 
the  two  churchwardens  for  Gotham  parish  for  the  year  1775, 
and  that  the  said  Stephen  Sharpe  was  also  appointed  the  sole 
overseer  in  the  same  year.  The  question  reserved  by  the  ses- 
sions was,  whether  the  certificate  were  valid? 

Rough  (with  whom  was  Darell),  in  support  of  the  order  of 
sessions,  was  stopped  by  the  Court,  who  referred  to  Rex  v. 
Clifton  (a),  as  haviug  in  effect  decided  this  question. 

Faughan  Serjt.,  {Balguy,  Gurnet/,  and  Beauclerk  were  with 
him)  contr^,  admitted  that  that  case  pressed  against  him ;  but 
observed  that  it  was  the  case  of  an  appointment  of  a  single 
overseer  for  a  township;  and  he  alone  granted  the  certificate, 


Where  one  of 
two  churcli- 
wardens  was 
also  appoint- 
ed overseer  of 
the  poor,  a 
certificate  of 
settlement 
signed  by 
both  is  a  nul- 
lity, and  does 
not  prevent 
anapprentice 
serving  the 
certificated 
man  in  the 
certificated 
parish  from 
gaining  a 
settlement 
therein;  for 
the  certifi- 
cate acts  8  & 
9  W.  3.  c.  30. 
requires  the 
certificate  to 
be  under  the 
hands  and 
seals  of  the 
church  war- 
dens and 
overseers,  or 
the  major 
part  of  them, 
or  of  the 
overseers 
where  tiiere 
are  no  church 
wardens;  and 
there  must  be 
at  least  two 
overseers  at 
the  time. 
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(a)  2  East,  168. 


though 
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though  there  were  two  churchwardens  for  the  parish  at  large  : 
whereas  here  both  the  parish  officers  concurred  :  and  the  stat. 
43  Eliz.  c.  2.  constitutes  the  churchwardens  to  be  overseers. 
But  finding  the  Court  decidedly  against  them,  he  and  the  other 
counsel  acquiesced. 

Lord  Ell BN BOROUGH  C.  J.  The  words  of  the  stat.  43  Eliz. 
c.  2.  are  that  the  churchwardens  of  every  parish,  and  four,  three, 
or  two  substantial  householders  there,  shall  he  caWed  overseers  of 
the  poor,  and  are  to  take  charge  of  them.  Then  the  ceriiticate 
act,  8  &  9  W^.  3.  c.  30.  requires  that  a  certificate  shall  be 
granted  under  the  hands  and  seals  of  the  churchwardens  and 
overseers  of  the  parish,  or  the  major  part  of  them  :  how  then  can 
^e  say  that  that  which  is  directed  to  be  done  by  two  overseers  at 
least,  joined  to  the  churchwardens,  or  the  major  part  of  them, 
can  be  done  by  one  overseer  and  one  churchwarden  only ;  or  by 
two  churchwardens,  one  of  whom  acted  in  the  double  character 
of  churchwarden  and  overseer  ? 

Lawrence  J.  The  statute  of  King  William,  which  must 
govern  us  in  this  question,  has  expressly  given  the  power  of 
granting  certificates  to  the  churchwardens  and  overseers  jointly, 
or  the  major  part  of  them  :  and  in  case  there  be  no  churchwar- 
dens, it  gives  the  same  power  to  the  overseers  alone,  of  whom 
there  must  at  least  be  two:  but  in  no  event  does  it  give  this 
authority  to  the  churchwardens  without  the  overseers. 

Per  Curiam,  Order  of  Sessions  confirmed. 


Wednesday, 
April  22ncl. 


Daniel  against  Dodd. 


defendant    'TpHE  defendant  was  arrested  for  a  debt  at  the  suit  of  the  plain* 
w\i'h  •!  *'ff>   ^"^  ^®^^   *°   special  bail ;  and  after  a  verdict  for  the 


A 

arrested, 

held  to  bail, 

and  render-     plaintiff  in  June  1 803,  he  agreed  to  accept  from  the  defendant 

ed,  and  after-   three  bills  of  exchange  as  a  collateral  security  for  the  damages 
seded  for         ^^^  costs ;  and  it   was  agreed  that  execution  should  not   issue 

■wantof  being  until  default  made  in  payment  of  the  bills.     In   Michaelmas 

charged  in 

execution 

cannot  be  held  to  bail  again  upon  bills  of  exchange  given  by  him  before  he  was 

rendered,  as  a  collateral  security  for  the  damages  and  costs  recovered  against  him 

in  the  former  action,  and  upon  agreement  for  a  stay  of  execution  till  default  made 

in  payment  of  the  bills. 

term 
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term  1803,  after  the  bills  had  been  accepted,  the  defendant's         ISO?. 

bail  rendered  him  in  their  discharge  to  the  warden  of  the  Fleet.         ' 

On  the  14th  of  February  1804  the  defendant  was  superseded        aeaiwt 
for  want  of  being  charged  in  execution;  and  upon  the  23rd        Dodd. 
of  February  last  he  was  arrested  upon  the  two  bills.     And 
thereupon 

Comyn  moved  on  a  former  day  that  the  defendant  might  be 
discharged  on  filing  common  bail ;  and  cited  Hall  v.  Howes  (a) 
and  Taylor  v.  Wasteneys,  (6)  in  the  latter  of  which  the  defendant 
was  arrested  for  25/.  and  lay  in  gaol  till  he  was  superseded  ;  af-  [  335  ] 
ter  which  he  gave  the  plaiotifF  a  note  for  20/.,  who  held  to  him  to 
bail  in  a  fresh  action  upon  it :  but  the  Court  discharged  him  on 
common  bail ;  saying  that  it  was  but  a  further  security,  and 
did  not  extinguish  the  former  cause  of  action.  And  he  also 
referred  to  Chambers  v.  Robinson  {c),  Cruichjkld  v.  Seyward 
(d)  and  Blandford  v.  Foot  (e). 

Reader  now  shewed  cause,  and  relied  upon  Collins  v. 
Powell  (f),  where  a  cause  in  which  the  defendant  had  been 
holden  to  bail,  having  been  referred  to  arbitration,  and  the  ar* 
bitrator  having  awarded  above  10/.  to  the  plaintiff,  the  defend- 
ant was  again  held  to  bail  in  an  action  on  the  award;  the 
Court  saying  that  it  was  an  entire  new  cause  of  action ;  and 
distinguishing  it  from  the  common  case  of  an  action  on  a  judg> 
ment. 

Lord  Ellenborough  C.  J.  said,  that  (he  award  in  that  case 
might  have  been  pleaded  in  bar  of  the  original  cause  of  action  ; 
but  here  the  giving  the  bills  could  not  have  been  so  pleaded  in 
bar:  they  did  not  give  a  new  so  much  as  an  alternative  cause  of 
action :  they  were  nothing  more  than  a  further  security  for  the 
same  cause  of  action,  according  to  the  case  in  Strange,  which 
is  strongly  in  point ;  and  gives  a  rule  which  is  best  calculated 
to  prevent  oppression. 

Per  Curiam,  Rule  absolute. 

;  (•)  2  Stra.  1039.  (b)  lb.  1218.  (c)  2  Stra.  782. 

'  (d)  2  WiU.  93.  («)  Cowp.  73.  (f)  2  Term  Rep.  756. 
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A  market 
gardener 
who  rented  a 
stand  with  a 
shed  over  it 
ID  Fleet 
market,  at  an 
annual  rent ; 
which  he  oc- 
cupied three 
times  a  week 
on  market- 
days  till  10 
o'clock  in  the 
morning ; 
after  which 
and  on  all 
other  days,  it 
was  occupied 
by  others ; 
does  not  keep 
astandwitliin 
the  meaning 
of  the  London 
Court  of  Re- 
quests act 
39  &  *0  G.  3. 
e.  104.  so  as 
to  be  privi- 
leged to  be 
sued  there 
for  a  debt 
under  51. 
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Gray  against  Cook. 

THE  plaintifF  having  recovered  less  than  5/.  in  an  action! 
brought  in  this  court  against  the  defendant,  a  market  gar- 
dener, living  at  JBermondsey  in  Surry,  the  latter  obtained  a  rule 
nisi  in  Hilary  term  last  for  entering  a  suggestion  upon  the  roll 
under  the  statutes  3  Jac.  \.  c.  15.  and  39  &40  Geo.  ^.c.  104. 
(local  acts),  that  the  original  cause  of  action  did  not  exceed  5/., 
and  that  the  same  was  recoverable  in  the  London  Court  of  Re- 
quests: which  application  was  grounded  on  an  affidavit  of  the 
defendant's  occupation  of  certain  market  stands  (as  they  are 
usually  called)  in  Fleet-market,  M'hich  he  held  under  the  corpo- 
ration of  London  at  an  annual  rent.  It  appeared,  however, 
upon  shewing  cause  in  the  same  term  that  these  stands  were 
only  used  by  the  defendant  on  market  days,  three  times  a  week, 
till  a  certain  hour  in  the  morning;  and  that  after  that  hour  on 
those  days,  and  at  all  times  on  other  days,  these  stands  were 
open  to  other  persons :  but  it  not  distinctly  appearing  what  de- 
scription of  stands  these  were,  and  how  occupied,  the  Cotirt  di- 
rected the  case  to  stand  over  till  this  term  for  a  further  affidavit 
of  these  facts  :  expiessing  their  clear  opinion  to  be,  that  if  the 
party  had  no  permanent  occupation  of  the  stand,  but  that  it 
was  occupied  at  other  times  by  other  persons ;  this  was  not  such 
a  "  keeping  of  a  stand"  as  was  within  the  meaning  of  the  act  oi 
parliament.  It  now  appeared  by  an  additional  affidavit,  that 
the  defendant  rented  six  garden  stands  in  Fleet-market  from  the 
corporation  of  London,  under  an  agreement  with  the  clerk  of  the 
market,  at  an  annual  rent,  with  a  stipulation  for  three  months* 
notice  to  quit  on  either  side.  That  these  standi  are  about  six 
feet  square,  with  a  roof  over  them,  but  open  at  the  sides,  and 
the  goods  are  pitched  on  the  ground.  That  the  market  days 
for  green  grocery  are  three  times  a  week,  during  the  season  ; 
and  the  defendant  on  those  days  occupies  the  stands,  till  about 
10  o'clock  in  the  morning,  at  which  time  all  carts  and  waggons 
are  directed  to  be  cleared  away ;  and  after  that  time  the  stands 
are  occupied  by  other  persons,  as  they  are  on  other  days  of  the 
M%ek  than  the  green  market  days.     It  also  appeared  that  the 

plaintifF 
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plaiatifF  knew  of  the  defendant's  keeping  these  stands  in  this 
manner  before  the  action  uas  brought. 

The  Attorney-General  and  Gurney  shewed  cause  against  the 
rule ;  and  Marryat  was  heard  in  support  of  it. 

Lord  Ellenborough  C.  J.  The  act  of  the  39  8c  40  G.  3. 
goes  far  enough  as  it  is,  and  we  must  not  carry  it  to  a  more 
extravagant  length  by  construction.  Having  began  with  pro- 
viding for  the  fair  and  obvious  cases  of  debtors  inhabiting  and 
residing  within  the  city,  it  contemplated  also  the  case  of  those 
^Ybo  were  substantially  carrying  on  their  business  there  in  the 
day>time,  though  they  might  sleep  elsewhere  at  night.  It 
therefore  extended  the  privilege  of  being  sued  in  the  Court  of 
Requests  to  those  who  kept  even  stands  and  sheds  for  the  sale 
of  their  goods  all  the  day  long;  where  those  who  had  business 
to  transact  with,  or  demands  to  make  upon,  them  might  know 
where  to  find  them  at  all  reasonable  hours.  But  this  defendant 
does  not  keep  a  stand  for  the  whole  day.  After  10  o'clock  in 
the  morning  he  is  no  longer  to  be  found  there  ;  but  others  oc- 
cupy his  place.  1  do  not  object  to  this  keeping,  as  of  a  sliedy 
but  to  the  keeping  itself.  He  has  too  short  an  enjoyment  of  the 
stand  to  come  within  the  fair  meaning  of  the  statute  as  one 
keeping  a  stand.  It  meant  to  include  only  persons  virtually  do- 
miciled there  during  the  day ;  though  not  having  the  conveni- 
ence of  sleeping  there.  It  would  be  giving  a  dangerous  latitude 
of  interpretation  to  the  act,  if  such  a  case  as  this  were  held  to 
be  within  it. 

Grose  J.  This  is  not  a  keeping  of  a  stand  within  the  act ; 
the  meaning  of  vthich  was  to  avoid  unnecessary  expence  and 
vexation,  by  obliging  creditors  who  sued  for  small  sums  to 
bring  their  action  within  the  local  jurisdiction  where  (he  de- 
fendants resided  or  generally  carried  on  their  business.  As  in 
the  instance  of  cobblers,  who  have  their  regular  stands  in  the 
town  where  they  work  all  day  at  their  employment,  though  they 
sleep  elsewhere  at  night.  But  that  dues  not  apply  to  the  situa- 
tion of  the  defendant. 

Lawrence  J.  The  construction  of  the  act  contended  for 
would  be  very  inconvenient  for  debtors  themselves  ;  for  they 
may  be  warned  to  appear  to  the  suit  by  leaving  the  notice  or 
summons  at  the  stand  which  they  keep ;  but  a  defendant  would 
have  but  little  chance  of  seeing  a  notice  left  at  such  a  stand  as 
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this  is  described  to  be ;  which  is  occupied  (he  greater  part  of 
every  market  day,  and  the  whole  of  every  other  day,  by  other 
persons. 

Le  Bi.anc  J.  The  keeping  mentioned  in  the  statute  must 
mean  at  least  such  a  permanent  keeping  as  the  nature  of  the 
stand  or  other  subject  matter  will  reasonably  admit  of;  and  can 
never  apply  to  the  case  of  a  man  who  is  away  from  the  stand 
the  greater  part  of  the  week,  and  the  greater  part  of  any  day  in 
the  week. 

Rule  dischars'ed. 


Friday, 
April  24th. 


West  and  Another,  Executors  of  Moore,   against 
Moore. 


The  devisor 
having  de- 
vised certain 
estates  to^. 
in  fee ;  and 
to  his  execu- 
tors *'  all  his 
**  money," 
&C.  stock  upon 
kit  farm  with 
the  imple- 
ments of  hus- 
bandry, and 
all  other  his 
personal  estate 
of  what  na- 
ture or  kind 
soever,  in 
trust  to  pay 
debts  and 
legacies,  &c.: 
held  that  the 
devise  of  the 
stock  upon  his 
farm  carried 
the  standing 


THE  plaintiffs  brought  an  action  for  money  had  and  received 
by  the  defendant  to  their  use  as  executors,  in  order  to  try 
their  title  to  standing  corn  growing  on  the  testator's  premises  at 
the  time  of  his  death,  claimed  by  them  under  the  will  of  the 
testator,  against  the  defendant  the  devisee  of  the  real  estate. 
The  plaintiffs  were  nonsuited  at  the  trial  before  Le  Blanc  J.  at 
the  last  summer  assizes  at  Worcester,  subject  to  the  opinion  of 
the  Court  on  this  case.  The  testator,  James  Moore,  by  his  will 
dated  the  28th  of  March  1801,  after  devising  several  estates  to 
the  defendant  in  tail,  devised  as  follows  :  "Also  I  give  and  de- 
"  vise  unto  my  said  cousin  Edward  Moore  aforesaid  (the  de- 
"  fendant)  all  those  my  several  estates  situate  in  the  parishes  of 
"  Great  Shelslei/  and  Martlei/  in  the  county  of  Worcester,  and 
"  now  in  my  own  occupation,  and  in  the  occupations  of  ray 
"  respective  tenants  J.  B.,  E.  S,,  and  J.  M.,  to  hold  to  him, 
"  his  heirs  and  assigns  for  ever."  The  testator  then  devised  se- 
veral other  estates  to  different  persons :  and  after  devising  to 
the  plaintiffs  (naming  them  as  his  executors)  certain  freehold  es*- 
crops  of  corn  tales  therein  described,  and  all  other  his  freehold,  leasehold  or 
growmg  copyhold  estates  not  thereinbefore  disposed  of,  in  (rust  to  sell, 

time  of  his 

death  from  the  devisee  of  the  land  to  the  executors ;  although  ther  ewere  assets 

sufficient  to  pay  all  the  debts  and  legacies  without  that  aid. 

and 
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and  apply  the  monies  arising  from  such  sale  in  the  discharge  of         1807. 
his  *debts,  funeral  expences,  and  legacies  ;  he  proceeded  as  fol-         — ; — 
lows :   "  And  also  1  give  and  bequeath  unto  my  said  executors  ^^^  A^n^other 
"  all  my  monies,  and  securities  for  money,  household  goods,        against 
"  furniture,  plate,  china,  linen,  and  stock  upon  my  farm,  with     :)^r  ^^o'^i 
"  the  implements  of  husbandry,  and  all  other  my  personal  estate       *- 
"  of  what  nature  or  kind  soever,  or  wheresoever;  in  trust,  to  sell 
"  and  dispose  of  the   same,  and   to  apply  the  monies  arising  < 

"  iherefrom  to  ihe  payment  of  my  just  debts,  funeral  expences, 
'^  and  the  expences  of  proving  and  executing  this  my  will,  and 
"  also, in  the  discharge  of  the  respective  legacies  hereinafter  by 
"  me  given  and  bequeathed."     The  testator  then  gave  several 
legacies  and  added,  "  And  my  mind  and  will  is,  that  the  after- 
*'  mentioned  legacies  shall  be  paid,  as  soon  after  my  decease  as 
"  my  executors  can  with  propriety  sell,  dispose  ef,  and  convert 
"  into  money,  the  real  and  personal  estates  left  to  them  in  trust 
*'  for  that   purpose.     And  in  case  the  monies  arising  from  the 
"  sale  of  my  said  estates,   left  in   trust  to  be  sold  as  aforesaid, 
"  shall  amount  to  more  than  will  pay  my  just  debts  and  lega- 
"  cies,   then   I  give  the  surplus  or  residuum  unto  my  executors 
"  hereinafter  named,   to  pay  and  apply  the  same  unto  such  per- 
*'  son  or   persons  as   I    shall  hereafter  appoint  under  my  hand 
**  and  seal,  duly  executed,  by  way  of  codicil  to  this  my  will.'* 
The  testator  died  the  27th  Jul^  1805,  seised  in  fee  of  the  seve- 
t-al  estates  devised  by  him,  and  not  liaving  made  any  codicil  to 
his  will,  or  otherwise  altered  it.     Jmmediately  upon  his  death 
the  defendant  entered  into  possession  of  the  several  estates  at 
Great  Shelsley  and  Hartley  so  devised  to  him.     At  which  time 
there  were  growing  upon  the  lands  in  Great  Shelslei/  several 
crops  of  wheat,  oats,  beans,  and  peas,  which  were  shortly  after- 
wards cut  and  sold  by  him,   and  231/.  17*.  received  by  him  for       [  Stl   J 
the  same.     Exclusive  of  that  sum,  there  was  a  considerable  sur- 
plus of  the  testator's  personality,  after  payment  of  till  his  debts 
and  legacies,  without  selling  any  of  the  real  estates  devised  in 
trust  to  be  sold  to  pay  debts  and  legacies.     If  the  Court  were 
of  opinion  that  the  plaintiffs  were  entitled  to  recover  the  value 
of  the  standing  crops,  then  a  verdict  was  to  be  entered  for  the 
plaintiffs  for  the  said  sum  of  231/.  Ms.     But  if  the  Court  were 
of  opinion  that  the  standing  crops  passed  to  the  devisee  of  the 
land,  then  the  nonsuit  was  to  remain. 
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1807.  Puller,  for  the  plaintiffs,  said,  that  it  was  clear  that  as  be- 

tween  the  executor  and  the  heir,  if  there  were  no  devisee  of 

aud  Another  ^^®  \^nA,  the  executor  would  be  entitled  to  the  sftanding  crops 
against  of  coru  (a),  (which  was  not  dii>puted  :  and  Lord  Ellenborough 
Moore.  q  j  referred  to  Gilb.  L.  of  Evid.  214,  15,  as  collecting  the 
authorities,  and  giving  the  best  explanation  of  the  distinction.) 
The  only  reason  why  standing  crops  shall  pass  from  an  executor 
to  the  devisee  of  the  land,  as  was  held  in  Spencer  s  case  (b),  is 
upon  the  presumption  that  it  was  the  will  of  the  testator  that 
he  who  takes  the  land  should  take  the  crops  which  belong  to  it, 
because,  as  it  is  said  in  Gilbert's  L.  of  Evidence,  214.  every  man's 
donation  shall  be  taken  most  strongly  against  himself.  But  the 
rule  being  founded  in  presumption,  that  may  be  rebutted  as  in 
other  cases  by  any  thing  in  (he  will  which  shew  that  the  de- 
visor meant  that  the  executors  should  have  the  crops.  And 
here  the  devise  of  the  land  to  the  devisee  is  in  general  terms : 
but  to  the  executors  he  devises  by  express  words,  the  stock  on 
[  S4(2  3  his  farm,  and  all  other  his  personal  estate  of  what  nature  or  kind 
soever.  The  mere  devise  of  all  his  personalty  by  express  words 
to  his  executors  would  have  rebutted  the  presumption  arising 
*  from  the  general  devise  of  the  land;  but  when  coupled  with 
the  devise  to  them  of  the  stock  on  his  farm,  the  case  is  stronger. 
Again,  the  devise  to  the  executors  is  for  the  payment  of  debts, 
and  therefore  should  have  ,the  largest  interpretation  to  increase 
the  fimd  :  and  the  ultimate  sufficiency  of  the  fund,  without  this 
aid,  will  not  vary  the  construction  of  the  words.  He  relied  on 
the  case  of  Cox  v.  Godsalve  (c)  before  Lord  Holt,  as  in  point  to 
shew  that  a  devise  by  one  of  the  stock  of  his  farm  to  his  execu- 
trix would  carry  the  standing  crops  to  her  from  the  devisee  of 
the  land.     And  this  is  adopted  in  Bull  N.  P.  34. 

Wigley,  contra,  endeavoured  to  distinguish  this  from  Cox  v. 
Godsalve;  because  there  the  devise  of  the  slock  of  the  farm  was 
not  to  the  devisor's  mother,  as  executrix,  but  it  was  expressly 
given  to  her  beneficially  for  her  life,  as  a  devisee,  and  not  sub- 
ject to  the  control  of  his  other  executor,  during  her  life :  she 
therefore  stood  in  the  most  favoured  situation  of  a  devisee : 
but  here  the  personal  estate  which  the  executors  take  is  imme- 

(a)  Co.  Lit.  55.  h.  and  3  Atli.  16.  {h)  Winch.  51. 

(c)  Before  Holt  C-  J-11  W.  3.  cited  from  Lord  Holt's  MS.  in  Crosby 
V.  Wadsworth,  6  East,  604.     note. 

diately 
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d lately  chargeable  with  the  payment  of  debts,  &c.    The  case  of         1807. 

Cox  V.  Godsahe  admits  the  general  rule,  but  proceeds  on  the  idea 

that  the  standings  crop  there  were  expressly  devised  away  from   .^^^^  Another. 

the  devisee  of  the  land,  by  the  devise  to  the  mother   of  the        agaimt 

stock  of  his  farms.     But  that  is  a  strained  construction  of  those      Moore. 

words,  which  are  usually  taken  to  mean  moveable  stock  only. 

Standing  corn  is  not  seizable  under  a  fieri  facias,  but  only  under       [  ^'^^.l 

a  levari   facias  :  it  was  not  distrainable  at  common  law,  but  is 

made  so  by  statute. 

Lord  Ellenborough  C.  J.  The  case  of  Cox  v.  Godsahe 
before  Lord  tlolt  is  in  terms  so  much  the  same  as  this,  that  it 
must  conclude  it ;  though  but  for  that  case  I  should  have  been 
more  inclined  to  think  that  stock  on  the  farm  meant  moveable 
stock.  The  distinction  between  the  heir  and  devisee  of  the  land 
in  this  respect  is  capricious  enough.  In  the  testator  himself 
the  standing  corn,  though  part  of  the  reality,  subsists  for  some 
purposes  as  a  chattel  interest,  which  goes  on  his  death  to  his 
executors  as  against  the  heir;  though  as  against  the  executors 
it  goes  to  the  devisee  of  the  land,  who  is  in  the  place  of  the 
heir.  This  is  founded  upon  a  presumed  intention  of  the  devi> 
sor  in  favour  of  his  devisee.  But  this  again  may  be  rebutted 
by  words  which  shew  an  intent  that  the  executor  shall  have  it. 
So  the  matter  stands  upon  the  authorities.  The  only  difference 
between  the  case  before  Lord  Holt  and  the  present  is  that  there 
the  mother,  to  whom  the  standing  corn  was  conveyed  by  the 
devise  of  the  stock  on  his  farm,  was  not  the  sole  executor;  but 
if  she  did  not  by  her  will  make  a  disposition  for  the  payment  of 
certain  sums  which  he  bequeathed,  it  was  to  go  to  his  other 
executor  for  the  same  purpose :  there  is  therefore  no  material 
distinction  between  the  cases:  and  a  construction  having 
been  once  put  upon  these  words,  the  question  is  now  con* 
eluded. 

The  other  Judges  concurring, 

A  verdict  was  entered  for  the  plaintiffs  for  231/.  17 s.  -      ' 
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1807. 


Tntsday, 
April  28th. 

Partiality 
and  impro- 
per conduct 
an  an  arbitra- 
tor, in  mak- 
ing his  a- 
ward  with- 
out hearin^^ 
the  defen- 
dant and  his 
witnesses, 
cannot  be 

E leaded  in 
ar  to  an  ac- 
tion on  the 
bond  condi- 
tioned for 
the  perfor- 
mance of  the 
award ;  but 
is  only  mat- 
ter for  appli- 
cation to  the 
ec|uitable  ju- 
mdiction   of 
the  Court  to 
set  aside  the 
award,  i Nei- 
ther can  a 
parol  agree- 
ment be- 
tween the 
parties  to 
wave  and 
abandon  the 
award  be 
pleaded  to 
such  action. 
*[  345  ] 


Braddick  against  Tompson. 

TO  debt  on  bond,  the  defendant  craved  oyer  of  the  bond  and 
condition  ;  which  latter,  reciting  that  differences  had  arisen 
and  were  depending  between  the  plaintiff  and  the  defendant 
and  other  underwriters  on  certain  policies  of  insurance  on  ships 
and  freight,  in  which  the  plaintiff  was  interested,  and  that  they 
had  agreed  to  refer  (he  same  to  the  arbitration  of  J.  K.  and 
R.  H. ;  was,  that  the  bond  should  be  void  if  the  defendant  and 
the  other  underwriters  did  abide  by  and  perform  the  award  ; 
the  submission  to  which  was  made  a  rule  of  Court ;  and  then 
he  pleaded,  1st,  non  est  factum.  2dly,  that  the  arbitrators 
make  no  award.  Sdly,  that  although  the  arbitrators  did  make 
and  pudlish  their  award,  (which  was  set  out  in  the  plea,  and  di- 
rected a  certain  sum  to  be  paid  by  the  defendant  to  the  plaintiff, 
on  the  defendant's  subscription  to  the  policy,)  yet  that  they  did 
nut,  before  making  the  same,  appoint  any  lime  for  hearing  the 
defendant  or  his  witnesses  or  proofs,  touching  the  matters  re- 
ferred, or  for  proceeding  in  the  reference ;  and  that  the  said 
award  was  made  without  the  arbitrators  having  heard  or  exa- 
mined any  witnesses  or  proofs,  on  behalf  of  the  defendant,  and 
without  their  having  given  him  any  opportunity  of  producing 
any  witnesses,  5cc.,  or  of  examining  or  observing  upon  the  plain- 
tiff's witnesses  and  proofs,  &c, :  And  that  after  the  making  of 
the  award,  and  before  the  time  appointed  for  the  payment  of 
the  money  thereby  awarded  to  the  plaintiff,  and  before  the  last 
day  of  the  term  next  after  such  award  made  and  published,  the 
plaintiff  and  defendant  mvtnally  consented* and  agreed  to  wave,re- 
linquish,  and  abandon  the  said  award,  and  all  claim  and  benefit 
on  either  side  upon  or  by  virtue  thereof,  and  to  discharge  and 
acquit  each  other  from  the  performance  of  the  same  :  and  that 
the  said  award  was  thereupoyi  waved  and  ahandmied,and  the  per- 
formance thereof  relmquished  by  the  plaintiff  and  defendant, 
and  that  no  other  award  concerning  the  same  matters  has  been 
made,  &c.  A  4th  plea  slated  that  the  award  was  made  with- 
out hearing  the  defendant,  or  giving  him  an  opportunity  of  pro- 
ducing his  witnesses,  (as  before,)  not  stating  the  subsequent 
^ayer  of  it :  and  a  5th  plea  relied  on  the  waver  as  before  stated, 

after 
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Braddick 

agatjist 


after  the  award  was  made.  The  piaintiff  by  his  replication  1807. 
took  issue  on  the  1st  plea:  and  to  the  second,  pleaded  an  award 
as  set  out,  made  within  time,  by  which  the  arbitrators  awarded 
the  defendant  to  pay  a  certain  sum  to  the  plaintiff:  and  de-  Thompson* 
murred  to  the  3d,  4th,  and  5th  pleas ;  stating  for  special  causes 
of  demurrer,  that  the  defendant  in  his  Sd  and  5th  pleas  has 
relied  on  a  supposed  consent  and  agreement  to  wave,  relinquish, 
and  abandon  the  award,  and  has  not  pleaded  the  same  to  be 
made  by  any  deed,  or  made  a  profert  of  any  such  deed ;  and 
in  the  3d  and  4th  pleas  has  pleaded  matter  arising  from  sup- 
posed misconduct  or  neglect  of  the  arbitrators  to  avoid  the 
award  ;  which  it  is  not  competent  to  him  to  plead  ;  the  same, 
if  it  existed,  being  matter  of  application  to  the  Court  to  set 
aside  the  award,  and  not  matter  of  plea ;  particularly  as  the 
defendant  has  not  imputed  fraud  to  the  arbitrators,  or  shewn 
that  he  had  any  witnesses  or  proofs  to  produce  before  them  ; 
nor  has  alleged  that  he  did  not  know  of  their  meetings  to  make 
the  award.     Joinder  in  demurrer. 

The  Court,  stopping  Wigley  in  support  of  the  demurrer,  asked  [  346  ] 
Marryat,  who  was  to  support  the  3d  plea,  whether  the  matter 
therein  disclosed  could  serve  otherwise  than  as  ground  on  which 
to  have  applied  to  the  equitable  jurisdiction  of  the  Court  for 
the  purpose  of  setting  aside  the  award :  but  suggested  that  it 
could  not  be  pleaded  in  bar  to  the  award.  And  Lawrence  3. 
mentioned  Wills  v.  M'Carmick  {a) ;  where  the  Court  said,  that 
the  partiality  of  an  arbitrator  could  not  be  pleaded  to  an  action 
on  the  award. 

Marryat  observed,  that  in  Chicot  v.  Lequesne  (i),  Lord 
Hardwicke  only  said,  that  he  knew  of  no  case  of  that  sort ;  but 
he  thought  it  would  be  very  strange  if  there  could  be  no  defence 
at  common  law  against  an  action  upon  a  corrupt  award.  And 
he  argued,  that  an  award  made  without  hearing  one  of  the  parties 
was  no  award. 

The  Court  however  being  strongly  against  him  on  this  point ; 
he  next  relied  on  the  waver  and  relinquishment  of  the  award  by 
the  parties,  or  as  upon  an  accord  and  satisfaction.  But  all  the 
Court  were  satisfied,  that  the  defendant  could  not  plead  a  coU 
lateral  agreen^ent  by  parol  to  invalidate  a  claim  arising  upon 

(a)  2  WiU.  148.  {b)  2  Vet.  315. 

T  4  deed 
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Br  AD  DICK 
against 

Thompson. 


deed  (a).  That  his  only  remedy  was  by  bringing  a  cross  action 
upon  the  agreement  against  the  plaintiff,  for  suing  upon  the 
bond,  in  breach  of  such  agreement ;  for  it  is  not  even  pleaded 
as  accord  and  satisfaction  ;  but  only  as  an  agreement  to  wave^ 
without  any  act  done;  which  is  mere  figurative  language.  Oa 
the  first  ground  Lord  EUenborough  C.  J.  added,  that  it  was  not 
inconsistent  with  the  facts  admitted  by  the  demurrer  that  the 
parties  might  have  delivered  in  their  statements  in  writing,  by 
consent,  to  the  arbitrator,  who  might  have  decided  upon  them. 
But  supposing  that  case  were  excluded,  how  could  the  injustice 
of  au  arbitrator  be  pleaded  against  one  of  the  parties,  without 
at  least  implicating  him  in  that  misconduct ;  which  was  not 
attempted  to  be  done  by  this  plea.  Ancj^  still  the  defendant 
could  not  get  rid  of  the  award,  unless  by  shewing  that  the  arbi- 
trator's not  hearing  him  made  it  no  award.  But  his  Lordship 
suggested  that  the  defendant  might  not  be  without  remedy,  if  a 
proper  case  were  laid  by  affidavit  before  the  Court,  upon  a  mo- 
tion for  discharging  so  much  of  the  rule  for  making  the  submis- 
sion to  the  award  a  rule  of  Court  as  restrained  the  defendant 
from  filing  a  bill  in  Equity  {b). 

Judgment  for  the  Plaintiff. 


(o)  Vide  Blake's  case,  6  Co.  43.  b.  Roe  v.  Harrison,  2  Term  Rep, 
425.  and  Heard  r.  Wadham,  1  East,  619. 

(6)  Such  an  application  was  accordingly  made,  and  a  rule  nisi  gran- 
ted in  the  ensuing  terra;  which  the  Court  seemed  disposed  to  have 
made  absolute;  but  the  plaintiff's  counsel  agreed  to  refer  the  matter 
to  another  arbitrator. 


Tuetdny, 
April  28th. 


If  a  debt  be 
reduced  by 
part  pay- 
ment below 
61.  before  the 
action 

brought,  the 
case  is  with- 
in the  London 
Court  of  Re- 
quests act, 
39  <&  40  G.  3, 
C.  104. 


Horn  against  Hughes. 

UPON  a  rule  for  entering  a  suggestion  on  the  London  Court 
of  Requests  act  39  &  40  Geo.  3.  c.  104.  that  the  origmal 
cause  of  action  did  not  exceed  5/.,  and  that  the  same  was  reco- 
verable in  that  Court;  it  appeared  that  the  original  sum  due 
from  the  defendant  to  the  plaintiff  was  6/.  Qs.  but  the  plain- 
tiff's witness  proved  that  %l.  had  been  paid  by  the  defendant 

before 
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before  the  action  was  brought.  Marryat,  who  shewed  cause 
against  the  rule  moved  by  Wigley,  said,  that  Clark  v.  Askew  (a) 
where  a  part  payment  which  reduced  the  debt  below  40s.  be- 
fore *  the  action  brought  was  held  to  bring  the  case  within  the 
Southwark  Court  of  Requests  act,  22  Geo.  2.  c.  47.  turned  up- 
on the  wording  of  that  act,  which  was  different  from  the  Lon- 
don act :  which  says,  (s.  12.)  "  that  if  any  action  shall  be  com- 
"  menced  in  any  other  Court  than  the  said  Court  of  Requests 
"  for  any  debt  not  exceeding  51.  &c.  then  the  plaintiff  shall 
"  not  by  reason  of  any  verdict  for  him  be  entitled  to  any  costs," 
&c.  And  here  the  action  was  commenced  for  more  than  5l. ; 
and  it  could  not  be  told  what  the  balance  might  be  before  the 
trial. 

Lord  Ellenborough  C.  J.  It  is  unnecessary  to  say  what 
we  might  have  thought,  if  it  had  appeared  that  the  plaintiff 
had  a  reasonable  ground  for  bringing  his  action  for  more  than 
5/.,  but  that  from  the  absence  of  a  witness  or  other  cause,  with- 
out his  default,  he  had  failed  in  proving  his  whole  demand  :  but 
here  it  appears  that  less  than  that  sum  was  due  at  the  time  of 
bringing  the  action  by  means  of  a  part  payment  of  which  he 
mu3t  have  beeu  cognizant. 

Rule  absolute., 
(fl)  Ante,  28. 


1807. 
Horn 

against 
Hughes. 
*[  348  ] 


Seare  against  Prentice. 


Wednesday, 
April  29tli. 


want  of  skill 
in  his  profes- 
sion, as  well 


TH  IS  was  an  action  on  the  case  brought  by  the  plaintiff,  a  4°  ^^''°?.  °" 
.                                              Ill  ^"^  ^^^^  hes 
shoemaker,  agamst  the  defendant,  whom  he  had  employed  against  a  sur- 
as a  surgeon,  for  negligently,  ignorantly,  *and  unskilfully  re-  S^°°  \^^ 
ducing  a  dislocated  elbow  and  fractured  arm  of  the  plaintiff,  of  ranee  and 
which  he  had  undertaken  the  cure.     The  cause  was  tried  be 
fore  Heath  J.  at  the  last  assizes  at  Hertford ;  and  a  verdict  hav 
ing  been  given  for  the  defendant  under  the  direction  of   the  as  for  uegli. 

learned  Judge ;  that  direction  was  now  impeached,  and  a  rule   ff^"*^^  ^^^ 

...  .-  •  1     .,  ,•  1  •  1  carelessness, 

nisi  tor  setting  aside  the  verdict  and  granting  a  new  trial  was  to  the  detri- 
ment of  a  pa- 
tient: 
though  if  the  evidence  be  of  negligence  only  ;  which  was  properly  left  to  the  jury 
and  negatived  by  them  ;  the  Court  will  not  grant  a  new  trial  because  the  jury  were 
directed  that  want  of  skill  aloue  would  not  sustain  the  action,  *[  349  } 

moved 
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J 807.         moved  for  by  Gumeij,  upon  tlie  ground  that  there  was  evidence 

laid  before  the  jury  of  the  unskilful  treatment  of  the  plaintiff  by 

^^^nrt  ^^^  defendant;  but  that  they  v»ere  told  by  the  learned  Judge, 
Prentice,  that  unless  negligence  vi'ere  proved,  they  could  not  examine  into 
the  want  of  skill:  and  the  evidence,  he  now  admitted,  did  not 
substantiate  the  charge  of  negligence,  though  it  proved  the  want 
of  skill.  And  he  referred  to  Slater  v.  Baker  (a),  to  shew  that 
an  action  lay  against  a  surgeon  for  ignorance  and  unskilfulness 
in  his  profession  :  and  to  Bull.  N.  P.  73.  where  the  general  rule 
is  laid  down,  that  in  all  cases  where  a  damage  accrues  to  an- 
other by  the  negligence,  ignorance,  or  misbehaviour  of  a  person 
in  the  duty  of  his  trade  or  calling,  an  action  on  the  case  will 
lie :  as  if  a  farrier  kill  my  horse  by  bad  medicines,  or  refuse  to 
shoe,  or  prick  him  in  the  shoeing. 

The  Court  granted  a  rule  nisi.  And  now,  upon  the  Judge's 
report  being  read,  the  case  appeared  to  be  this  : 

The  plaintiff's  brother-in-law  proved,  on  his  behalf,  that  ou 
the  2d  of  ^pril  1805  the  defendant  attended  the  plaintiff,  who 
had  fallen  from  a  horse,  and  told  the  defendant  that  his  arm  was 
broken  :  the  defendant  said  that  he  thought  the  arm,  which 
was  swollen,  was  not  broken,  and  applied  vinegar  to  it,  and 
bound  it  with  tape.  That  the  plaintiff  was  under  the  defend- 
ant's care  for  fen  weeks  without  being  cured :  be  could  not 
bend  his  arm  or  work  at  his  trade.  That  lie  then  applied  to 
Mr.  Kingston,  another  surgeon,  and  after  some  time  could  work, 
and  put  his  arm  to  his  head.  On  cross  examination  the  same 
witness  proved  that  the  defendant  was  first  sent  for  at  night, 
and  came  directly  ;  that  he  regularly  attended  the  plaintiff  every 
day  but  one,  till  the  latter  applied  to  Mr.  Pidcock,  another  sur- 
geon, who,  about  nine  or  ten  days  after  the  accident,  attended 
and  assisted  with  the  defendant  in  setting  the  elbow.  Mr.  King- 
ston^ the  surgeon,  then  proved  that  in  July  1805  the  plaintiff 
was  brought  to  him  a  cripple  in  his  arm,  one  bone  of  which 
was  broken  obliquely  below  the  elbow.  That  the  plaintiff's 
arm  was  almost  straight ;  he  could  not  turn  his  wrist,  and  had 
no  motion  in  the  elbow.  That  the  witness  broke  the  callous 
and  set  it  again,  and  made  (what  the  witness  himself  described 
as)  a  very  fine  cure,  which  was  spoken  of  about  the  country. 

(a)  2  Wilt.  359. 

He 


[  350  3 


IN  THE  Forty-seventh  Year  of  GEORGE  III.  350 

He  imputed  the  failure  of  the  defendant  in  his  attempt  to  cure         1807. 
the  plaintiff  to  negligence  and  carelessness :  an  apprentice  boy  (he         — — 
said)  might  have  known  better  :   that  the  bone  might  have  been        a^ainH 
set  within  five  hours  after  the  accident ;  though   he  admitted  Prentice. 
that  the  swelling,  if  much,  must  first  be  reduced,  which  might 
take  a  fortnight.     And   he  recommended  the  plaintiff  to  bring 
an  action.  He  also  spoke  to  a  conversation  with  the  defendant, 
who  considered  it  as  a  very  difiScult  dislocation  to  reduce;  and 
said  that  he  would  make  a  compensation   to  the  plaintiff.     The 
learned  Judge  told  the  jury  that  the  gift  of  the  action  was  neg*  ' 

ligence ;  of  which  direct  evidence  might  be  given  ;  or  it  might 
be  inferred  by  the  jury,  if  the  defendant  had  proceeded  without 
any  regard  to  the  common  ordinary  rules  of  his  profession. 
That  unskilfulness  alone  without  negligence,  would  not  maintain 
the  action.  And  that,  he  was  at  a  luss  to  state  to  the  jury  what  [  351  ] 
degree  of  skill  ought  to  be  required  of  a  village  surgeon.  But 
that  whether  or  not  his  direction  were  accurate  in  this  respect, 
at  any  rate  the  witness  Kingstomn^puted  only  negligence  and 
carelessness  to  the  defendant  and  Pidcock,  in  not  discovering  the 
fracture  of  the  bone  of  the  arm  when  they  reduced  the  dislo- 
cated elbow;  which  there  was  no  doubt  was  properly  reduced : 
and  that  considering  all  the  circumstances  of  the  case,  he  did 
not  think  that  such  gross  negligence  was  imputable  to  the  de- 
fendant, as  to  make  him  liable  in  damages  to  the  plaintiff.  The 
report  concluded  by  stating  that  the  jury  found  a  verdict  for  the 
defendant,  much  to  the  Judge's  satisfaction  ;  who  intimated 
that  the  vaunting  language  of  the  witness  Kingston  must  have 
diminished  his  credit  with  the  jury. 

Shepherd  Serjt.  and  Espinasse  were  now  to  have  shewn  cause: 
but  though  all  the  Court  seemed  to  be  satisfied,  as  well  now  as 
when  the  rule  was  moved  for,  that  the  action  well  lay  for  un- 
skilfulness iu  the  profession  of  a  surgeon  :  yet  upon  a  revision  of 
the  evidence  as  reported,  they  asked  of  the  plaintiff's  counsel 
what  evidence  there  was  of  want  of  skill  in  the  defendant; 
Kingston,  the  surgeon,  only  imputing  to  him  negligence  and  care- 
lessness :  which  the  learned  Judge  had  stated  to  be  a  ground  of 
action,  and  had  left  to  the  jury  for  their  consideration  ;  but 
which  the  jury  bad  negatived  ;  as  indeed  the  evidence  well  war. 
ranted  them  in  doing. 

Gurnet/, 
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1807.  Gurmy,  in  support  of  the  rule,  said,  that  it  was  to  be  col- 
lected  from  the  whole  of  Kingston's  evidence  that  he  imputed 

Skarb        ^.^^^  ^j-  gj^jji  jQ  ji^g  defendant:  and  that  was*  shewn  by  the  ex- 
agtnnst  .  ,  •' 

Prentice,     pression  used  b)?  Iiim,  that  an  apprentice  boy  might  have  known 

*|^  352  j  better.  That  so  much  skill  at  least  was  required  of  a  surgeon 
as  to  be  able  to  tell  whether  or  not  an  arm  was  broken,  or  an 
elbow  dislocated.  But  it  was  enough  that  the  question  of  want 
of  skill  was  wholly  withdrawn  from  the  consideration  of  the 
jury. 

Lord  Ellenborough  C.  J.  The  surgeon  who  "was  exa- 
mined specifically  imputed  the  failure  of  the  cure  to  negligence 
and  carelessness,  whatever  other  expressions  he  may  have  used  in 
the  manner  of  giving  his  evidence,  upon  which  the  learned 
Judge  has  commented.  Therefore,  however  we  may  differ 
from  the  learned  Judge,  as  I  certainly  do,  in  thinking  that  an 
ordinary  degree  of  skill  is  necessary  for  a  surgeon  who  under- 
takes to  perform  surgical  operations ;  which  is  proved  by  the 
case  in  TVilson,  and  indeed  by  all  analogous  authorities  ;  in  the 
same  manner  as  it  is  necessary  for  every  other  man  to  have  it  in 
the  course  of  his  employment ;  as  the  farrier  who  undertakes 
to  cure  my  horse  must  have  common  skill  at  least  in  his  busi> 
ness,  and  that  is  implied  in  his  undertaking ;  and  although  I  am 
ready  to  admit  that  a  surgeon  would  be  liable  for  crassa  igno- 
rantia,  and  would  be  justly  responsible  in  damages  for  having 
rashly  adventured  upon  the  exercise  of  a  profession,  without  the 
ordinary  qualification  of  skill,  to  the  injury  of  a  patient :  yet 
the  question  did  not  arise  upon  the  evidence  in  this  case ;  for 
no  want  of  skill  was  imputed  to  the  defendant ;  and  therefore 
the  opinion  of  the  learned  Judge  upon  that  point  does  not 
affect  the  merits  of  the  verdict  upon  the  evidence  ia  the 
cause. 

r  353  ]  The    other  Judges   concurred ;    and  Grose  J.  referred  to 

3  Blac.  Com.  (ch.  9.  p.  J  63,  4.)  as  confirming  the  general  doc- 
trine. 

Rule  discharged. 
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1807. 


Doe,  on  the  Demise  of  M.  Bur  rough  and  Barbara  wedi^sdatf, 
his  Wife,  against  George  Reade.  ^/w7,>jiii. 


THIS  was  an  ejectment  brought  to  recover  the  possession  of  A.,  2i  copy- 

certaiu  copyhold  premises  in  the  manor  of  Damaran  and  i^r    reniak- 

Martin  cum  Tidpitt,  called  Butchers,  &c.  in  the  county  of  fVilts,  der  to  B., 

on  the  demises  of  Burroush  and  his  wife,  and  of  the  husband  surrenders 

1  .11         .     -  X  .1         •  I  I    /•        o  his  own  and 

alone,  dated  the  ^d  of  January  1807.     -At  the  trial  belore  owf-  js'g  estate, 

ton  B.  at  Salisbury,  the  title  as  to  Butchers  stood  thus.  A  copy  (over  which 

of  the  court  roll  was  produced,  dated  the  24lh  of  October  1735,  nocontroul 

whereby  George  Readcy  the  grandfather  of  the  defendant,  and  of  and  by  which 

Barbara,  the  lessor,  took  the  premises  in   question,  to  hold  to  ^     -  ^^    .* 

him  and  bis  sons  G.  G.  Reade  and  W.  Reade  successively  during  and  taiies  a 

their  lives  and   tlie  life   of  the  longest  liver.     On  the  13th  of  new  copy  fbr 

the  lives  oi 

January    nn  {G.  G.  Reade  the  eldest  son   being   dead)  IV.  jjiinself  C, 

Reade,  having  issue,  the  defendant  George  Reade,  and  the  lessor  and  B-,  suc- 

Barbara,  purchased  by  copy  of  that  date  the  reversion  of  the  on-d'sdeath 

said  premises,  on  the  determination  of  the  estate  of  G,  Reade,  after  20  years 

the  grandfather,  and  of  his  own  estate  for  life  therein  ;  to  hold  n^"/"" 

f,.'^  ,.  ,  .-  ,'.        ,.  agauist  B., 

to  the   defendant  Lreorgg,  his  son,  then   an   infant,  during   his  JB.  enters  on 

natural  life  ;  and    the  defendant  was  thereupon  admitted  to  the  '1'^  posses- 
same.     On  the  19th  o{  January  178G,  W.  Reade  surrendered  vacant.  Held 
his  own  life  estate  and  the  reversionary  estate  of  the  defendant  tliatas against 

Georze  his  son,  then  a  minor,  and  took  another  grant  of  the  lord      ''  ^  '" 

Of  '  »  no  possessioQ 

by  copy  of  that  date,  to  hold  to  *himseif,  the  lessor  Barbara,  and  and  no  title, 

the  defendant  Georofe  successively  :  and  was  admitted   thereon.  r'^,^\"-\      . 

Ttr    7i     J  •        J  •  •  n  1  •    J      1  1^,1/-  *^'""  his  le^al 

fr.  Jieaae  continued  m  possession  till  his  death  on  the  2btti  of  title,  cou- 

March  I8O6,  whereupon   the  defendant  entered.     The  verdict  ph d  with 

was  taken  for  the  plaintiff  for  all  the  pieniises,  with  liberty,  as  inejectmeiit' 

to  Butchers,  for  the   defendant  to  move  to  set  it  aside,  if  the  however  20 

Court  should  be  of  opinion  with  him.    Accordingly  on  a  former  ^^^fff';  ^^"u* 

r  » •'  possession  by 

day,  .  ^.  might 

Burrounh  (and  Pell  was   with  him)   moved   for  a  new  trial :  „  T^  barred 

1  .11  I  r    I  ,  '  ii.  s  posses- 

on  ttie  ground,  that  the  purchase  ot  the  reversionary  estate  by  gory  right,  as 

IVm.  Reade  the  father,  in  1777,  to  hold  to  the  defendant  George  against  him; 

°  or  miAjht 

havedisahled 
B,  if  he  had  continued  out  of  possession  from  recovering  in  cjcctiiient. 

*[  35i  ] 
^  Reade 
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1807.        Reade  his  son,  was,  accordiug  to  Dyer  v.  Dyer  (a),  and  that 

class  of  cases,  an  advancement  of  the  son  by  the  father,  which 

■  ^  gave  the  son  the  legal  and  beneficial  interest  in  the  premises, 
Reade.  unless  a  *  custom  in  the  manor  had  been  shewn,  by  which  he 
*  [  355  ]  would  be  taken  to  hold  only  for  his  father.  And  as  no  such 
custom  was  proved,  the  father  could  not  surrender  the  legal 
estate  of  the  son.  But  it  was  objected,  that  by  the  surrender 
of  the  father's  life  estate,  the  son's  reversion  was  let  in,  in  1786 : 
that  after  that  time  the  father's  possession  was  adverse  to  his ; 
aud  that  the  son  was  barred  by  not  having  entered  within  'iO 
years  after  his  right  accrued  :  but  during  part  of  that  time  the 
defendant  was  an  infant :  and  the  father  who  had  a  life  estate 
did  not  die  till  1806:  and  the  defendant  was  not  obliged  to 
take  advantage  of  the  father's  forfeiture. 

The  Court  said,  that  they  supposed  that  the  lessor  of  the  plain- 
tiflf  relied  upon  the  surrender  of  the  father's  prior  life  estate, 
which  was  thereby  absolutely  determined,  and  the  defendant's 
reversion  let  in  immediately.  But  at  any  rate,  as  the  defendant 
had  taken  peaceable  possession  of  the  premises  on  his  father's 

(a)  In  the  Exchequer,  Nov.  1788,  MS.  S.C.  1  Wath,  onCop.Q.l6. 'and 
y  IP.  Wms.  113.  6th  edit,  in  notis.     The  authority  of  this  case  was  re- 

cognized by  Lord  Kenyon  in  a  subsequent  case  in  B.  R.  of  Swift  on  the 
Demise  of  Farr  v.  Davis,  Hil.  39  Geo.  3.  where  it  was  held  that  where 
three  lives  in  a  copy  are  to  take  successive,  and  a  father,  who  is  the 
sole  purchaser,  puts  in  the  lives  of  himself  and  his  two  sons,  in  general 
the  sons  shall  take  beneficially,  unless  it  appear  by  any  concurrent 
act  of  the  father  that  he  did  not  so  intend  it;  as,  in  that  case,  by  tak- 
ing at  the  same  court  a  licence  from  the  lord  to  himself  and  his  mother 
(who  had  her  widowhood  right  in  the  copyhold)  to  lease  for  7o  years. 
In  which  case,  if  the  father  afterwards  grant  a  lease  by  way  of  mort- 
gage pursuant  to  such  licence  to  lease,  and  there  be  a  custom  in  the 
manor  for  the  first  taker  to  dispose  of  the  estate  as  against  the  other 
lives;  such  custom  may  so  fat  operate  as  to  divest  the  legal  estate  of 
the  lives  in  reversion  and  give  it  to  the  lessee.  Or  if  there  were  any 
doubt  of  that ;  or  if  the  licence  of  the  lord  might  be  construed  to 
extend  only  to  the  first  taker  of  the  new  copy  jointli/  with  his  mother, 
and  the  first  taker  alone  executed  such  licence  after  her  death ;  yet  a 
court  of  equity  (even  if  the  surviving  life,  (the  son,)  succeeded  at  law 
on  his  strict  legal  title,)  would  make  the  son,  the  surviving  life,  convey 
to  his  father's  lessee,  and  pay  all  the  costs  in  law  and  equity.    MJS. 

death 
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death,  and  had  bolh  the  legal  and  equitable  title  in  him,  they  1807. 

saw  no  objection  to  his  retaining  the  possession;  and  therefore  — ~" 

granted  a  rule  to  shew  cause,  &c.  as-ainst 

Dumpier  now  shewed  cause,  and  relied  on  the  adverse  pos-  Reade. 
session  of  the  defendant's  father  for  above  20  years,  under  whonj 
the  lessor  Barbara  immediately  claimed  ;  the  defendant's  life 
having  been  postponed  to  her's  in  the  new  copy  taken  by  Wm, 
Reade  in  1786  :  and  to  which  alone  his  possession  must  be  at- 
tributed. Then  if  the  defendant's  right  of  entry  were  ousted, 
as  it  was,  so  that  he  could  not  have  maintained  ejectment,  it 
cannot  vary  the  question  that  he  got  into  possession  after  the  20  r  qeg  n 
years'  adverse  possession  had  run  against  him,  which  had  trans- 
ferred the  possessory  right  to  the  lessor. 

Lawrence  J.  This  reasoning  might  have  applied,  and  the 
difficulty  would  have  existed,  if  George  Reade  had  been  now  a 
plaintiff  instead  of  a  defendant  in  ejectment;  and  were  contend- 
ing against  any  person  who  had  an  adverse  possession  against 
him:  but  what  possession  has  Barbara  Burrough  against  him? 
She  is  in  effect  a  stranger  to  ihe  estate,  having  no  present  title, 
and  can  have  no  right  to  recover  in  ejectment  against  one  who 
is  admitted  to  have  the  legal  title,  and  is  also  in  possession.  The 
question  might  have  arisen  in  the  lifetime  of  Wm.  Reade,  the 
father,  after  20  years  adverse  possession  by  him  :  but  upon  his 
death,  there  being  no  person  in  possession,  there  was  nothing  to 
binder  the  defendant  from  asserting  his  right  by  entering  peace- 
ably into  a  vacant  possession ;  and  now  he  has  both  the  legal 
title  and  the  possession. 

The  Court  all  agreed,  that  the  defendant,  being  lawfully  in 
possession,  might  defend  himself  upon  his  tide,  though  20  years 
had  run  against  him  before  he  took  possession  :  such  20  years' 
possession  not  being  the  possession  of  the  lessor  of  the  plaintiff. 

Rule  absolute. 
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1807. 


Wednesday, 
April  29th. 


GooDTiTLE,   on  the  Demise  of  Wright,   against 

Otway. 


After  verdict 
iu  ejectment 
for  a  mes- 
suage and  te- 
nement, the 
Court  will 
give  leave  to 
enter  the 
Terdict  ac- 
cording to 
the  Judge's 
notes  for  the 
messuage 
only,  (pend- 
ing a  rule  to 
arrest  the 
judgment), 
without 
obliging  the 
lessor  of  the 
plaintiff  to 
release  the 
damages. 


THIS  ejectment  was  brought  for  a  messuage  and  tenement ; 
on  which  after  verdict,  it  was  moved  to  arrest  the  judg- 
ment for  the  uncertainty  of  the  description,  upon  the  authority 
of  Goodtitle  v.  Walton  (a),  and  Doe  v.  Plowman  (b) :  and  a  rule 
nisi  having  been  granted,  it  was  moved  by  Jekyll,  pending  that 
rule,  to  enter  the  verdict,  according  to  the  Judge's  notes,  for 
the  messuage  only.  East  shewed  cause  against  the  latter  rule, 
and  cited  Wood  v.  Payne  (c),  and  Burbury  v.  Yeomans  (d),  to 
shew  that  the  verdict  could  not  be  entered  for  the  messuage 
only,  unless  the  lessor  of  the  plaintiff  released  t.he  damages  (e), 
which  were  entire,  and  could  not  be  severed  by  the  act  of  the 
Court;  the  plaintiff  having  brought  the  ejectment  for  lands  as 
well  as  for  a  house,  and  the  whole  case  having  gone  to  the  jury 
upon  a  question  of  heirship,  and  no  distinct  evidence  given  as 
to  any  messuage. 

The  Court  however  made  the  rule  absolute  for  entering  up 
the  verdict  fo:  the  messuage  only,  without  obliging  the  lessor 
of  the  plaintiff  to  release  the  damages;  which,  being  merely 
nominal  in  this  case,  ihey  said,  would  follow  the  verdict  for 
the  messuage,  in  the  same  manner  as  if  the  question  had  occurred 
at  the  trial,  and  the  verdict  had  in  the  first  instance  been  taken 
for  the  messuage  only.  The  other  rule  of  course  fell  to  the 
ground. 


(a)  2  Stra.  83^.  (b)  1  East,  Ul. 

(c)  Cro.  Eliz.  186.  {d)  1  Sid.  295. 

(e)  The  costs  follow  the  damages  by  the  statute  of  Gloucester. 
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3807. 


Cobb  against  Stokes.  Thursday, 

April  aOth* 


"O 


TN  debt  for  501.  the  declaration  stated,  that  on  the  25th  of  Where  a  de- 
Septemher  1805,  it  was  agreed  between  the  plaintiff  and  the  °''*®  is  for  a 

defendant,  that  the  defendant  should  take  and  hold  a  messuage,  ^q  notice  to' 

■with  the  appurtenances,  &c.  at  Sydenham,  as  the  same  were  then  quit  is  neces- 

late  in  the  possession  of  one  Turner^  for  one  jear  and  no  longer,  fore  tlie^end^' 

from  the  24th  of  June  then  last;  by  virtue  of  which  agreement  of  the  term  to 

the  defendant  entered  and  continued  in  possession  until  the  24th  P"*  f "  ^"    *** 

r   T  ^1  1  .    .       r.-..         •         1  •     •«-  '"^  tenancy 

ot  June  1806,  when   the  term  ended.      J  bat  the  plamtiff  on  buta  demand 

the   11th  of  August,  whilst  the  defendant  was  in  possession,  of  possession 
J  J  J  •         •••        r      1  1-      •  ■       .     and  notice  in 

gave  notice  and  demand  m  wiitmg  lor  dehvenng  possession  to  writiii<r  <tc 

the  plaintiff;   but  the  defendant  did  not  deliver  up  the  possession  are  necessary 

but  held  over  for  three  months.     That  the  annual  value  of  the  Jand/orcUo '^ 

messuage,  &.c.  was  20^.,  and  the  plaintiff  became  entitled  to  double  rent 

10/.  as  double  rent,  &p.     There  was  a  second  count  for  20/.  or  value;  and 
r  J  ■  J       I  •  J  /•  1  such  demand 

for  use  and  occupation  ;  and  a  third  count  for  use  and  occupa-  may  be  made 

lion  upon  a  quantum  meruit.     The  defendant  pleaded  nil  debet ;  for  that  pur- 

and  also  a  set-off  to  the  two  first  counts,  for  money  paid  for  the  fix^weeks  af- 

plaintiff  at  his  request  \o  G.W.  Meriton,  then  being  the  ground  terwards,  if 

landlord  of  the  premises,  for  and  on  account  of  the  ground  I      landlord 
J  r     L  J    r  •  !  .   "^v®  '^one  no 

rent    reserved  out   oi    the   same ;    and    for  money   paio ;    and  act  in  the 

upon  an  account  stated.     There  was  a  similar  set-off  to  the  last  ™t'an  time  to 

acknowledge 
*^°""^-  the  continua- 

At  the  trial  before  the  Lord  Chief  Baron  at  Maidstone,  the  tionofthe 

plaintiff  proved  the  agreement,  as  stated  in  the  declaration,  to  ife"^"i[^,{'  ^ 

occupy  the  premises  for  one  whole  year  from  the  24lh  of  June  upon  be  enii- 

1805  to  the  24th  of  June  1606,  and  no  longer,  at  the  rent  of  t'^dtodouble 
^1  r.  /         ii«  IV        ji  11  .   value  as  from 

8/.  8s.  a  year,  (payable*  quarterly;)  and  also  proved  a  demand  the  time  of 

of  possession,  and  notice  given  by  him  to  t'le  defendant  to  quit  »'»chdemand, 
on  the  11th  o(  August  1806,  or  to  pay  double  rent.     The  plain-  held  over; 

tiff's  demand  was  reduced  by  a  payment  of  10/.  10s.  by  the  de-   butifiherent 

were  before 
reserved 
quarterly,  and  such  demand  be  made  in  the  middle  of  a  quarter,  the  landlord  can> 
not  recover  sin^^le  rent  for  the  antecedent  fraction  of  such  quarter. 

*  [  359  ] 
Vol.  VIII.  U  fendant 
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1807.         fendant  (o  Meriton  Ihe  ground  landlord,  lo  4/.  1  Is.  Sd.  (a),  for 

which  the  jury  gave  a  general  verdict.     The  questions  in  this 

a'rainst  '^**®  were,  whether  the  demise  being  for  a  year  and  no  longer, 
Stokes,  any  notice  to  quit  were  necessary  at  the  end  of  the  term ;  or 
whether  the  subsequent  notice,  so  late  after  the  24th  of  June  as 
the  nth  oi  August,  did  not  come  too  late  ;  especially  for  the 
purpose  of  making  the  defendant  a  trespasser  by  relation,  so  as 
to  fix  him  with  double  rent ;  or,  if  liable  to  pay  double  rent  at 
all)  whether  the  defendant  were  liable  to  pay  it  before  the  time 
of  actual  notice  and  demand  of  possession  ?  The  defendant  had 
leave  to  move  the  Court  to  enter  a  verdict  for  him,  if  they 
should  so  think  fit.  A  rule  nisi  was  accordingly  obtained  for 
this  purpose,  which  was  supported  by  Shepherd,  and  Bat/lei/f 
Serjts.,  and  opposed  by  G arrow,  Holroyd,  and  Comyn. 

It  was  admitted  on  the  part  of  the  defendant,  that  the  de- 
mise having  been  specifically  for  one  year,  no  previous  notice 
was  necessary  to  put  an  end  to  the  tenancy  at  that  period ;  but 
that  the  landlord  might  have  immediately  maintained  an  eject- 
ment in  case  the  tenant  had  t!ien  refused  to  quit.  But  it  was 
[  3<50  ]  contended,  that  the  landlord  having  omitted  to  put  an  end  to 
the  tenancy  at  that  time,  and  having  suffered  the  tenant  to  con- 
tinue so  long  after  as  the  I  Ufa  of  August,  must  be  taken  to  have 
agreed  to  his  continuing  in  possession  upon  the  original  termS) 
and  could  not  entitle  himself  by  any  subsequent  notice  in  the 
middle  of  a  year  to  double  rent :  for  that  would  be  to  entrap 
the  tenant,  and  make  him  a  trespasser  by  relation,  when  he  had 
reason  to  consider  that  he  was  holding  over  with  his  landlord's 
consent.     That  in  Cutting  v.  Derby  (fi)  the  Court  considered 

(a)  It|was  thus  calculated  at  the  trial:                                   £.  *.  d. 

One  year's  single  rent  to  the  24th  of  Jwic  1806  -  -  8  8  0 
Double  rent  from  the  24th  oi  June  to  the  3d  oi  November, 

when  the  writ  issued         -           -           -           -           -6  13  3 


15    1     3 
Deduct  for  ground  rent  paid  -  -  -  10  10    0 


Verdict  taken  for  balance  of  -  -  -      411    3 

(i)  2  Blac.  Rep,  1075. 
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it  more  proper  for  the  landlord  to  give  notice  even  before  the         ISO?. 

expiration  of  the  term,  to  prevent  surprize  on  the  tenant.    That  

this  was  not  a  case  within  the  stat.  4  Geo.  2.  c.  £8.,  which        ^obb 

.  against 

charged  the  tenant  with  double  the  yearly  value  in  case  of  his  Stokes. 
wilfuUi/ holding  over:  for  that  was  only  meant  to  apply  to  cases 
where  the  holding  over  was  plainly  wrongful  and  without  co- 
lour of  title :  and  at  any  rate  would  only  apply  by  the  very 
terms  of  it  after  the  demand  made,  and  notice  in  writing  to  de- 
liver up  .possession :  whereas  the  plaintiff  took  a  verdict  upon  a 
calculation  for  double  rent  as  from  the  24th  of  June  instead  of 
the  1 1th  of  August,  But  if  he  were  not  entitled  to  double  rent 
as  from  the  24th  of  June,  this  inconsistency  would  follow  upon 
the  claim  of  it  from  the  11th  of  August,  that  the  defendant 
must  be  acknowledged  as  tenant  after  the  24th  of  June  when 
the  year  ended  ;  which  must  be  taken  to  be  upon  the  terms  of  ' 

his  former  holding,  which  made  the  rent  payable  quarterly ; 
and  yel  in  the  middle  of  a  quarter  he  would  become  a  trespasser: 
but  he  could  not  be  both  tenant  and  tresspasser  by  implication 
during  the  same,  or  any  part  of  the  same  period.  That  if  the 
plaintiff  were  not  entitled  to  any  double  rent,  then  the  set-off  [  ^6l  ] 
was  sufficient  to  cover  his  demand ;  for  only  a  year  and  a  quar- 
ter's rent  was  due  before  the  bringing  of  the  action,  and  that 
was  covered  by  the  10  guineas  paid  for  the  ground-rent;  and 
the  rent  being  reserved  quarterly,  the  landlord  could  not  reco- 
ver for  a  fraction  of  a  quarter.  But  that  at  any  rate  the  verdict 
was  taken  for  too  much. 

It  was  admitted  on  the  other  side,  that  the  plaintiff  was  only 
entitled  to  double  rent  from  the  Ilth  of  August,  when  the  notice 
to  quit  with  a  demand  of  possession  was  given.  They  insisted 
however  at  first  on  single  rent  between  the  24th  «of  June  and 
the  11th  of  August;  but  in  this  they  were  over-ruled  by  the 
Court ;  who  being  with  the  plaintiff  upon  the  other  points,  no 
further  argument  was  had  upon  them. 

The  Court  were  finally  of  opinion,  that  the  demise  being  for 
one  year  and  no  longer,  a  notice  to  quit  was  not  necessary  at 
the  end  of  the  year  iu  order  to  put  an  end  to  the  tenancy  (a) : 

but 

(a)  See  the  same  rule  laid  down  by  Lord  Mansfield  in  Me$tengtr  v. 
Armstrong,  1  Term  Rep.  64.  and  in  Right  v.  Darby,  ibid.  162.  In  the 
latter  of  vyhicb  his  lord&hip  also  said  \  "  If  there  be  a  lease  for  a  year, 

U  2  and 
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J807*         but  that  a  demand  of  possession  was  necessary  in  order  to  entitle 
— —  the  plaintiff  to  double  rent  or  value.    That  such  demand  how-  • 

^°?^        ever  need  not  be  made  for  that  purpose  on  or  before  the  ex- 
Stokbs>      piration  of  the  term,  but  might  be  made  afterwards ;  (the  land- 
lord, as  Lord  Ellenhorovgh  observed,   not  having  in  the  mean 
time  done  any  act  to  recognize  the  defendant  as  continuing  to 
be  his  tenant:)  and  that  here  the  plaintiff  having  on  the  11th 
[  S62  J       of  jdugust  demanded  the  possession,  and  given  notice  in  writing 
to  the  defendant  to  deliver  up  the  premises,  had  complied  with 
all  which  the  act  of  the  4  Geo.. 2.  c.  28.  required  of  him  :  after 
which  the  defendant  must  be  taken  to  have  wilfully  held  over ; 
and  then  the  statute  entitled  the  plaintiff  to  the  double  value 
from  that  time.     But  they  also  held  that  if  the  plaintiff  took  his 
•  verdict  for  the  double  value  from  the  11th  of  August,  he  could 

not  recover  the  single  rent,  as  upon  an  implied  tenancy  with 
reference  to  the  former  holding,  for  the  fraction  of  the  quarter 
between  the  24th  of  June  and  the  11th  of  August.  The  ver- 
dict therefore  was  directed  to  be  altered  accordingly  (a);  on 
which  the  rule  was  discharged. 

(o)  The  plaintiff  remitted  3/.  1«.  Zd.  and  took  his  ver-    £    s.    d. 
diet  within  the  mark  for  ll.  10«.  that  is  for  one  year's 
single  rent  to  24th  of  June  -  -  -     8     8    0 

Double  rent  from  11th  of  August  to  3d  of  Novemler, 
about'  -  -  -  " 


Deduct  ground  rent  paid 


and  by  consent  of  both  parties  the  tenant  continue  in  possession  after- 
wards, the  law  imphes  a  tacit  renovation  of  the  contract:  they  are 
supposed  to  have  renewed  the  old  agreement  which  was  to  hold  for 
a  year,"  &c. , 


3  17 

0 

12     6 
10  10 

0 
0 

1  15 

0 

IN  THE  Forty-seventh  Year  of  GEORGE  III, 


S62 


1807. 


Howell  and  Others  agaiyist  Harding. 

^^^URISEY,  on  the  part  of  the  plaintiff,  had  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  17^.  due  to 
the  latter  from  the  plaintiff,  as  costs  for  not  proceeding  to  trial 
in  this  cause,  persuant  to  notice  given  at  a  former  time,  should 
not  be  deducted  from  30/.,  for  which  a  verdict  had  ultimately 
been  entered  for  the  plaintiff*  by  the  direction  of  an  arbitrator 
to  whom  the  cause  had  been  referred :  and  that  no  attachment 
should  issue  against  the  plaintiff  for  the  non-payment  of  the  said 
17/.  This  was  moved  on  an  affidavit  that  the  defendant  had 
sold  off  all  his  property,  and  was  believed  to  be  about  to  ab- 
scond ;  and  that  the  plaintiff  had  no  other  means  of  securing 
himself. 

Lawes  opposed  the  rule,  on  behalf  of  the  defendant's  attor- 
ney, for  whom  he  claimed  a  lien  on  these  costs ;  and  cited 
Mitchell  V.  Oldfield{a),Ready.  Dupper  (b),  Randie  v.  Fuller 
(c),  and  other  cases,  to  shew  that  the  attorney  has  such  a  lien 
against  the  adverse  party. 

But  all  the  Court  agreed,  that  the  attorney's  lien  only  attaches 
upon  the  balance  of  the  costs  accruing  in  the  same  cause,  which 
are  ultimately  to  be  paid  over  to  the  one  or  other  party  in  that 
cause :  and  that  the  cause  is  not  to  be  split,  so  as  to  give  the 
attorney  of  either  party  a  lien  upon  interlocutory  costs,  although 
ultimately  his  client  should  be  bound  to  pay  costs  to  a  greater 
amount  to  the  adverse  party.  None  of  the  cases,  they  said, 
went  this  length,  and  it  would  be  unjust  to  extend  the  lien  so 
far.  Mitchell  v.  Oldjield  was  an  attempt  to  set  off  the  debt  and 
costs  in  another  suit  between  the  parties  against  the  attorney's 
lien  in  the  subsisting  suit ;  which  was  not  allowed.  And  so 
was  Randie  v.  Fuller.  That  the  attorney  was  only  a  represen- 
tative character,  and  had  a  right  to  represent  his  client  in  this 
respect  upon  the  general  and  final  result  of  the  cause  :  that  his 
lien  was  entire,  not  one  lien  upon  the  costs  of  the  declaration, 
another  upon  the  costs  of  the  plea,  and  so  forth. 

Rule  absolute,  (d) 


J^riday, 
May  1st. 

The  plaintiff 
is  entitled  to 
set  off  inter- 
locutory 
costs  in  the 
siame  cause, 
payable  by 
him  to  the 
defendant, 
against  the 
debt  and 
costs  reco- 
vered by  him 
on  the  final 
result  of  the 
cause :  not- 
withstanding 
the  objection 
of  the  de- 
fendants at- 
torney on  the 
f  round  of  his 
ien,  which 
only  attaches 
on  the  gene- 
ral result  of 
the  cost,  &c, 
of  the  cause. 
*[  '3Q>S  ] 


[  346  ] 


(a)  4  Term  Rep.  12.  (1)6  Term  Rep.  361 . 

id)  Vide  Nuneyv.  Modigliani,  1  H.  Blac,  217. 

U3 


(c;  lb.  456. 
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*'"'^y'  Omealy  as^ainst  Newell. 

May  2a.  -^ 

An  affidavit  T^H^  defendant,  a  citizen  of  the  United  States  of  America, 

of  debt  made  X     who  had  come  to  this  country,  was  arrested  and  held  to 

tiff  residing"  **"''  ^^'   *  J"^ge's   order,  upon  an  affidavit  of  debt  for  1300/. 

in  a  foreign  contracted  in  America,  sworn  to  by  the  plaintiff,  another  citizen 

country  be-     Qf  America,  then  at  Paris,  before  a  person  of  the  name  of  Bono- 
fore  a  forei};n  i  /.    ,     «        «»,-•,• 
magistrate,      f^^^f  who  verened    the  amdavit  m    this  manner ;  "  sworn  at 

whose  signa-  Paris  on  (a  certain  day)  before  me,  notary  public,  magistrate 

jurat  and  his  competent  in  this  behalf,  and  duly  authorized  by  the  laws  of 

authority  in    France  to  administer  oaths  and  take  affidavits.  (Signed)  D.  F.  C, 

loadn)?nister   ^onomte.*'    And  the  signature  of  Bonomee,  and  that  he  was  a 

oaths  and         magistrate  of  France  authorised  to   administer  oaths   and  take 

take  athda-      affidavits,  were  verefied  hy  a  proper  affidavit  sworn  here.     An 

VI  ts  W6r^  V€*  •/        A        1 

rified  by  a  application  was  made  for  the  defendant's  discharge  in  last  Mi- 
proper  affi-  chaelmas  term,  upon  the  ground  of  the  insufficiency  of  the  affi- 
country  is  a  ^^^^^  to  hold  to  bail ;  and  the  matter  was  debated  several  times  ; 
•uificient  when  the  Court,  considering  the  question  to  be  of  very  general 
for  a  Judge's  ^^^  extensive  consequence,  directed  the  case  to  be  set  down  for 
order  to  hold  argument  in  th*>  peremptory  paper  of  Hilary  term  last,  upon  a 
tfie  deten-  #  |.j,|g  ,^jgj  ^q,.  discharging  the  defendant  on  filing  common  bail, 
dant  to  spe-         ^,  .  i  r  n     ,  i        ,  .      r»     ,       ,  x» 

cial  bail :  •  he  pomt  was  then  very  fully  debated  by  fark  and  Jfarnther 

and  this,  not-  on   shewing  cause  against  the  rule,  and  by  Sir  F.  Gibbs  and 

the  s^tat-  Scarlett  in  support  of  it.     Upon   the  principal  question  as  to 

12G.1.C.29'  the  existence  and  foundation  of  the  practice  before  the  statute 

which  re-  \q,  Geo.  1.  c.  29.  and  its  legality  afterwards,  there  were  cited 
quires  an  fl^-  o       j  f 

davit  of  the      Roberts  v.  Stingsbt/  (a),  Walrond  v.  Fan  Moses  (b),  Regula  Gene- 
cause  of  ac-    j-aiig  Qf  1654,  Rios  v.  Belifante  (c),  Fan  Morsell  v.  Julian  (d). 
plaintiff,  (by     "omp  V.  Ludvigson  (e).  ±jxparte  yrorsley  (f),  and  Dalmer  v. 
which  must 
be  under- 
stood by  an  affidavit  taken  before  a  competent  jurisdiction  in  this  country,  whereon, 
if  false,  perjury  might  be  assigned  :)  for  that  branch  of  the  statute  is  restrictive  of 
the  acts  of  plaintiffs  only,  and  not  of  the  courts.    But  any  person  making  or  know- 
ingly using  a  false   aflidavit  so  made  abroad  for  this  purpose  is  guilty  of  a   mis- 
demeanor in  attemptiU:^  to  pervert  public  justice,  and  is  punishable  by  indictment. 

*f  365  ] 

(a)  2  Keh.  lol.  (h)  8  Mod.  323-  (c)  2  Stra.  ISOp. 

(ciyi  mU.  231.  (e)  2  Bwr.  655.  (f)  2  H.  Blue.  275. 

Barnard 


IN  THE  Forty-seventh  Year  of  GEORGE  III.  3Q5 


Omealy 

against 


Barnard  (a).     Upon  a  second  question,  which  arose  incident-         1807. 

ally,  and  which  the  Court  also  desired  to  hear  spoken  to,  how 

far  the  making   or  knowingly  using  such   an  affidavit,  if  false, 

was  punishable,  the  plaintiff's  counsel  referred  to  2  Hawk.  c.  22.     Newell.  " 

5.   1.  38  8c  39.  which  cites  Waterer  v.  Freeman  {b).     Also  to 

Worship  V.  Harrison  (c),  Rex  v.  Mawhey  {d),  Rex  v.  Crossley  (e)> 

and  to  2  East's  P.  C.  821.  which  cites  R.  v.  Blackburn,  M. 

36  Car.  2.  Trem.  P.  C.  101.     Upon  this  part  of  the  case 

Lord  Ellen  BOROUGH  C.  J.  at  the  conclusion  of  the  argu- 
ment said,  that  he  had  not  the  least  doubt,  that  any  person 
making  use  of  a  false  instrument  in  order  to  pervert  the  course 
of  justice  was  guilty  of  an  offence  punishable  by  indictment. 
That  the  case  of  The  King  v.  Mawbey,  and  others,  went  the 
whole  length  of  that  proposition.  Upon  the  principal  point,  he 
adverted  to  the  practice  of  receiving  affidavits  of  this  description 
for  the  same  purpose,  which  had  uniformly  prevailed  as  far 
back  as  living  memory  could  trace  it,  and  up  to  the  time  of  r  <\(\q  i 
Lord  Chief  Justice  Lee ;  supported  as  it  was  by  the  note  in 
8  Mod, :  and  said,  that  before  they  could  consign  all  the  courts  ' 

of  Westminster-hall  to  blame  for  so  long  a  period,  in  having,  as 
was  suggested,  overleaped  their  legitimate  authority,  it  was 
their  duty  to  examine  at  leisure  the  very  basis  of  the  practice; 
to  see  whether  it  might  not  be  reconciled  with  the  provisions 
of  the  statute  of  the  12  Geo.  1.  c.  29.  which,  as  then  advised, 
he  thought  was  intended  only  to  restrain  the  acts  of  plaintiffs 
in  holding  defendants  to  bail,  and  not  to  fetter  the  discretion  of 
the  Court  in  this  respect.  That  affidavits  sworn  before  the 
Lord  Mayor  of  London  were  generally  received  and  acknow- 
ledged in  'foreign  countries  ;  and  that  he  should  be  very  sorry 
to  find  that  the  courts  of  this  country  were  under  the  necessity 
of  dealing  out  in  future  a  narrower  measure  of  justice  to  fo- 
reign states  than  those  states  were  in  the  habit  of  administering 
to  us. 

Curia  advisare  vult. 

Lord  Ellenborough  C.  J.  now  delivered  the  judgment  of 
the  Court. 

(«)  7  Term  Rep.  251.  (h)  Hob.  205. 266. 

(c)  Dy.  249.  a.  pi.  84.  (d)  0  Term  Rep.  6I9. 635. 

{e)  7  Term  Rep.  316. 

U  4  This 
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1807* ;  This  was  an  application  to  the  Court  to  discharge  the  defend- 

_  ~~~"         ant,  who  had  been  held  to   bail  under  a  Judge's  order,  made 
ao-ainst         upon  an  aftidavit  of  debt  sworn  before  one  Bonomee,  a  magistrate 
Newell,     at  Paris:  and  the  questions   were,  first,  whether  since  the  sta- 
tute 12  Geo.  1.  c.  29.  a  defendant  could  be  held  to  special  bail, 
except  under  the  terms  of  that  statute,  viz.  upon  an  affidavit  of 
the  cause  of  action  of  the  plaintiff,  made  before  a  judge  or  com- 
missioner  of  the  court,  and  filed  according  to  the  custom  of  the 
court,  and  by  indorsement  on  the  writ  of  the  amount  sworn  to, 
as  required  by  the  statute.     2dly,    Whether  supposing  a  de- 
fendant could  be  held  to  bail  otherwise  than  under  the  terms 
[  367  1       prescribed  by  the  statute,  he  could  be  so  in  respect  of  an  affidavit 
,  made  out  of  England:  and  if  he  might  be  held  to  bail  under  an 

affidavit  made  out  of  England,  whether  there  be  any  difference 
in  this  respect  between  affidavits  of  debt  made  in  Ireland  and 
Scotland,  and  affidavits  made  in  foreign  parts  not  within  his 
majesty's  dominions.  1st,  The  statute  12  Geo.  1.  c.  29,  in 
the  1st  section,  generally  prohibits  the  holding  to  bail  in  superior 
courts  for  causes  of  action  under  10/.;  and  in  inferior  courts, 
under  40s.  This  prohibition  lies  to  every  species  of  holding 
to  bail,  as  well  by  affidavit  of  the  party,  sworn  as  required  by 
the  statute,  as  otherwise.  The  first  branch  of  the  1st  section  of 
the  statute  is  therefore  restrictive  of  the  authority  of  the  Court 
in  this  particular,  as  well  as  of  the  act  of  the  plaintiff.  The 
second  branch  of  this  1st  section  appears  in  terms  to  be  restric- 
tive uf  the  act  uf  the  plaintiff  only :  at  least  it  is  capable  of 
being  so  construed,  if  the  usage  and  practice  of  the  Court  be- 
fore and  since  the  statute  should  be  found  to  accord  with  and 
nvarrant  that  construction.  The  provision  is  that  iu  causes  of 
action  in  the  superior  courts,  not  amounting  to  10/.  &c.,  and 
■where  the  plaintiff  or  plaintiffs  shall  proceed  by  way  of  process 
against  the  person,  "  he,  she,  or  the^  shall  not  arrest  or  cause  to 
be  arrested"  the  body  of  the  defendant  or  defendants.  And  the 
2d  section  goes  on  to  direct  the  mode  in  which  the  plaintiff  shall 
proceed  by  affidavit  made  and  filed,  and  by  indorsement  on  the 
writ,  in  order  to  arrest  the  defendant:  and  unless  this  mode  be 
'  pursued,  the  2d  section  of  the  act  concludes  with  directing  that 

"  the  plaintiff  or  plaintiffs  shall  not  proceed  to  arrest  the  body  of 
the  defendant :"  all  along,  in  its  terms,  adverting  to  the  arrest 
ipade  under  the  directions  of  the  statute,  as  an  arrest  by  the 

plaintiffs 
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plaintiff,  and  not  as  one  by  the  act  of  (he  Court.  The  usage  of  1807. 
the  Court  anterior  to  the  statute  appears  to  have  been,  to  re- 
ceive affidavits  sworn  abroad  and  verified  here,  for  the  purpose 
of  making  orders  thereupon  to  hold  defendants  to  bail.  In  a  Newell. 
note  subjoined  to  the  case  of  Sir  John  IValrond  v.  Van  Moses, 
Mich.  11  Geo.  1.,  being  the  year  immediately  preceding  the 
8tat.  12  Geo.  1.,  as  reported  in  8  Mod.  322.,  it  is  stated,  "that 
"  the  Court  held  that  a  plaintiff  who  was  in  Holland,  might 
"  make  affidavit  there,  and  get  it  attested  by  a  public  notary, 
''  and  that  it  should  be  admitted  as  evidence  to  hold  the  defend- 
'•  ant  to  special  bail  here."  In  other  words,  that  the  Court 
might  act  upon  evidence  derived  through  the  medium  of  an  af- 
fidavit made  abroad,  as  a  sufficient  foundation  in  point  of  fact 
thereupon  to  make  an  order  for  holding  the  defendant  to  bail. 
Of  course,  therefore,  recognizing  both  the  authority  and  the 
practice  of  the  Court  on  this  subject.  The  Court  seems  to  have 
exercised  an  authority  occasionally  before  the  12  Geo.  J.  of  re- 
gulating the  sum  in  which  the  party,  taken  upon  a  capias  issued 
by  them,  should  be  held  to  bail.  It  was  the  duty  of  the  sheriff, 
to  have  the  body  of  the  defendant  at  the  return  of  the  writ ; 
and  he  was  first  obliged  to  take  bail  by  the  stat.  H  6  (a) ;  but  the 
amount  in  which  he  should  require  it,  (not  exceeding  of  course 
the  amount  of  damages  mentioned  in  the  writ,)  was  left  to  his 
discretion,  guided  by  such  information  as  he  should  be  able  to 
acquire.  But  the  Courts  under  whose  authority  the  writ  issued, 
in  many  cases  regulated  the  sum  for  which,  and  the  cases  in 
which,  bail  should  be  required  by  its  own  discretion.  In  Mi- 
chaelmas term  1654  the  Courts  of  K.  B.  and  C.  B.,  by  rules  of 
their  respective  Courts  made  in  nearly  the  same  words,  ex- 
pressly regulated  this  subject  in  respect  to  actions  of  covenant,  r  qgq  t 
of  battery,  conspiracy,  false  imprisonment,  and  of  slander ; 
which  latter  description  of  action  they  wholly  excluded  from 
special  bail ;  except  the  slander  were  of  title,  in  which  case  it 
was  left  to  the  discretion  of  the  Judges  whether  there  should  be 
any  bail,  and  to  what  amount.  And  it  appears  by  Sti/le's  Prac- 
tical Reg.  107.  that  the  Court  exercised  a  power  in  some  cases 
of  dispensing  with  bail  altogether,  and  accepting  from  the  de- 
fendant a  deposit  to  a  competent  amount  in  lieu  of  it.    And 

(a)  23  //.  G.  c.  10.     Vide  Tidd-s  Prac,  122,  c.  7, 

by 
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>d07.  by  the  course  of  the  Court  long  before  the  stat.  12  Geo.  1.  bail 
was  not  requirable  if  the  defendant  were  sued  for  a  sum  under 
10/.  according  to  Style's  Pract.  Reg.  115.  In  this  and  various 
Newbll.  other  instances  the  Court  appears  to  have  acted  authoritatively 
on  the  subject  of  bail,  as  a  matter  peculiarly  within  its  pro- 
vince: but  in  general,  the  adjustment  of  the  amount  to  which 
the  party  should  be  held  to  bail  was  a  matter  left  to  be  settled 
between  the  plaintiff  and  the  officer  in  the  first  instance,  ac- 
cording to  the  information  afforded  by  the  one,  and  the  discre- 
tion exercised  thereupon  by  the  other.  But  as  great  abuses 
arose  in  cases  of  arrests  of  general  writs  of  trespass,  which  was 
the  usual  form  of  writs  before  the  stat.  13  Car.  £.  c.  3.,  from 
the  ignorance  which  defendants  laboured  under  as  to  the  na- 
ture of  the  action  for  which  they  were  arrested  ;  and  which  the 
officer  also  laboured  under,  as  to  the  amount  for  which  he 
should  take  bail  for  the  defendant's  appearance ;  the  statute  last 
mentioned  directed,  that  no  person  arrested  upon  such  general 
^  -Writ,  in  which  the  true  cause  of  action  was  not  expressed, 
should  be  forced  to  give  security  for  his  appearance  at  the  re- 
turn of  sucli  writ  in  any  sum  exceeding  40/.  This  statute 
however  afforded  an  imperfect  cure  to  the  evil ;  for  the  party 
r  370  1  might  still  be  arrested  to  the  amount  of  40/.,  as  he  might  have 
been  before  the  statute  :  and  although  a  cause  of  action  was  re> 
quired  to  be  expressed  in  the  writ,  in  order  to  authorize  the  ar- 
rest of  the  defendant  to  a  larger  amount  than  40/. ;  yet  still  the 
true  cause  of  action  was  not  required  to  be  verified  by  oath  or 
otherwise ;  nor  was  the  plaintiff  subjected  to  any  particular 
penalty  if  the  cause  actually  expressed  in  the  writ  should  not  be 
the  true  cause  of  action.  The  ultimate  remedy  on  this  subject 
was  applied  by  the  stat.  12  Geo.  1.:  but  this  statute,  except  so 
far  as  it  prohibits  the  holding  to  bail  at  all  upon  process  out  of 
the  superior  courts  under  10/.  Sec,  is  not,  as  has  before  been 
observed,  directly  restrictive  of  any  authority  antecedently -ex- 
ercised by  the  Court,  iti  respect  to  the  holding  to  bail,  but  of  the 
act  of  the  plaintiff,  in  arresting  by  his  own  unaided  act  only. 
It  left  the  practice  therefore  of  arresting  under  an  order  of 
Court  as  it  stood  before  the  act.  The  statute  is  in  its  letter 
and  terms  at  least  susceptible  of  this  restrained  construction  :  it 
has  constantly  received  this  construction  ever  since  it  was 
passed  ^  and  has  been  acted  upon  accordingly  as  far  back  as  the 
f  practice 
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practice  of  the  Court  can  be  ascertained  by  living  memory,  or 
traced  by  accessible  documents  of  even  an  earlier  period.  The 
practice  therefore  may  be  considered  as  affording  a  contempo- 
rary construction  of  an  act,  not  in  its  terms  inconsistent  there- 
with :  and  it  is  reasonable  to  suppose  that  the  legislature  might 
think  that  the  same  restrictions  and  guards,  which  it  imposed  on 
arrests  by  the  mere  act  of  the  party,  and  of  which  it  might  be 
justly  jealous,  were  not  equally  necessary  to  be  applied  to  arrests 
made  under  the  check  and  control,  and  authorized  by  the  im- 
mediate sanction,  of  the  Court.  On  the  ground  therefore  of 
such  a  practice  as  has  obtained  on  this  subject,  we  are  of  opinion 
that  the  stat.  12  G.  1.,  worded  as  it  is,  does  not  prohibit  the 
holding  to  bail  by  a  judge's  order,  without  the  affidavit  and 
other  requisites  which  are  prescribed  in  respect  to  arrest  by  the 
mere  act  of  the  plaintiff  himself. 

The  next  question  is,  whether  supposing  a  defendant  may  be 
held  to  bail  by  a  judge's  order,  he  may  be  so,  under  an  affidavit 
made  out  of  England.  And  as,  upon  this  supposition,  the  forms 
prescribed  by  the  statute  are  unnecessary  to  be  observed,  upon 
a  different  species  of  arrest  than  that  to  which  the  statute  relates, 
the  amount  of  the  debt  may  be  made  appear  to  the  court  by 
any  such  medium  of  evidence  and  information,  as  was  resorted 
to  for  that  purpose  before  the  statute,  or  as  the  court  iliight 
judge  to  be^  in  its  nature  reasonable  and  proper.  It  is  said  ia 
Styles  Prac.Reg.  10.5,  (speaking  of  course  before  the  statute,) 
that  if  a  plaintiff"  required  special  bail,  he  ought  to  have  shewn  his 
cause  of  action  before  the  Judge  who  took  the  bail;  "or  else  to  draw 
"  such  a  declaration  as  he  would  stand  to,  and  shew  it  to  the 
"  defendant's  attorney  :  that  it  might  appear  to  the  Court  that 
**  there  was  cause  why  special  bail  should  be  given  ;  otherwise 
"  common  bail  should  be  filed."  It  appears  also  from  the  note 
of  the  case  in  8  Mod.  322,  immediately  preceding  the  statute, 
that  an  affidavit  made  in  Holland,  was  admitted  as  competent 
evidence  to  the  Court  of  the  cause  of  action  whereupon  to 
hold  the  defendant  to'  bail  here.  So  that  it  appears  that  the 
Court  exercised  this  authority  upon  various  media  of  proof  as  to 
the  nature  and  amount  of  the  plaintiff's  demand,  and  amongst 
others  through  that  of  affidavits  made  abroad.  The  most  frequent 
instances  in  which  the  Judges  have  made  such  orders  for  hold- 
ing to  bail  occur  in  respect  to  affidavits  made  in  Scotland  and 

Ireland, 
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1807.  Ireland,  and  the  practice  of  doing  so  has  been  very  common 
both  in  this  Court  and  ia  C.  P.  as  fur  back  as  any  inquiry  can 
be  made  with  effect.     One  case  of  applications  to  hold  to  bail 

^iEWBLL.  on  foreign  affidavits,  in  which  the  practice  was  drawn  under 
the  observation  of  the  Court,  occurred  in  the  time  of  Lord 
Mansfield,  v.  Brozcn ;  and  another,  the  case  of   Vogkt 

V.  Elgin,  in  the  time  of  Lord  Kenyan,  Hil.  38  G.  3.  It  ap- 
pears by  a  short  note  of  the  latter  case  by  my  brother  Lawrence^ 
that  the  defendant  was  held  to  bail,  on  an  affidavit  sworn  before 
the  praetor  at  Hamburgh,  on  the  motion  of  Mr.  Gibbs.  Search 
has  been  mede,  and  we  have  found  the  original  affidavit  filed 
in  Court,  made  before  the  praetor  of  Hamburgh,  and  his  signa- 
ture and  authority  to  administer  an  oath  verified  by  affidavit 
made  here  ;  as  also  the  rule  of  court  granted  on  reading  those 
affidavits  to  hold  the  defendant  to  bail  for  2,000/.  It  does  not 
appear  that  any  difference  in  point  of  reason  or  law  exists  be- 
tween the  holding  to  bail,  as  it  is  practised  in  tlie  more  frequent 
instances  of  affidavits  made  in  Ireland  zxvA  Scotland,  and  of  affi- 
davits made  in  places  abroad  out  of  his  majesty's  dominions. 
The  practice  in  both  cases  must  be  equally  warranted  or  un- 
warranted. In  none  of  these  cases  can  the  party  making  a  false 
affidavit  be  indicted  specifically  for  the  crime  of  perjury  in  the 
courts  of  this  country:  but  in  all  of  them,  as  far  as  the  party 
is  punishable  at  all,  be  is  punishable  for  a  misdemeanor,  in  pro- 
curing the  court  to  make  an  order  to  hold  to  bail  by  means  and 
upon  the  credit  of  a  false  and  fraudulent  voucher  of  a  fact  pro- 
duced and  published  by  him  for  that  purpose.  The  party  in- 
jured thereby  is  not  without  his  remedy;  nor  the   court  with- 

[  373  ]  out  its  due  means  of  punishment  in  respect  of  the  abuse  and 
conteippt  committed  against  its  authority.  And  as  such  a  prac- 
tice as  has  been  stated,  not  inconsistent  with  the  letter  of  the 
act  of  12  G.  1.  has  prevailed  ever  since  the  act ;  and  by  pro- 
bable inference  and  presumption  before  the  act  also  ;  we  are  of 
opinion  that  the  practice  itself  may  be  sustained  in  point  of  law, 
as  to  both  descriptions  of  affidavits  made  out  of  England  and 
verified  here;  namely,  those  made  abroad  out  of  his  majesty's 
dominions  before  some  magistrate  or  person  of  competent  au- 
thority there,  as  well  as  before  Judges  and  other  persons  autho- 
rized to  take  affidavits  in  Ireland  znd  Scotland',  and  therefore 
that  this  rule  must  be  discharged. 
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Hill  asaiiist  Patten.  Saturday, 

^  May  2^. 

THIS  was  an  action  upon  a  policy  of  insurance  on  ship  and  A  policy  ef- 
oul-jit,  in  a  voyage  upon  the  southern  whale  fishery  out   t^sh^jj  ^"^ 
and  home,  which  was  eflfecled  in  September  1804  :  and  On  the   "  out-fit,"  on 
13th  of  March  1805,  long  after  the  sailing  of  the  ship  on  the   *  voyage 
voyage  insured,   but  before  any  advice  received  of  her,  in  con-   Southern 

sequence  of  some  misunderstanding  between  the  broker  and  his   Whale  Fish- 

I  I     1      I     »    •  1       •  c    £c    ^-        ^^y  out  and  . 

principal  as  to  the  broker  s  instructions  at  the  time  of  eiiecting   jjomg  cannot 

the  policy,  an  application  was  made  to  the  underwriters,  who    be  altered  by 

agreed  to  alter  it  (cr),  which  was  done  by  a  memorandum  in-   t^h" j^'j  1*  ajff 

dorsed    on   the  policy  in  these  words:    "  It  is  hereby  agreed   and  the  risk 

that  (he  *  interest  on  this  policy  shall  be  on  ship  andsoods  instead   attaches,  to 

r    7  •  7  /-  •   ■     11      1     1        1  ,.     rr..       I  ■  r  ^^  Hisurance 

of  ship  ana  out-Jit  as  originally  declared.        Ihe  ship  was  alter-   on  "ship  and 

wards  lost  in  the  course  of  the  voyage.     It  was  objected  at  the  "  goods," 
trial  before  Lord  Ellenborough  at  Guildhall,  that  however  the  ^^^^  stamo  • 
policy  might    have  been  effected  in  the  original  terms  of   it,  out  fit  the 
through    a   misunderstanding   between    the   principal   and   his  ^ubject  mat- 
agent,  yet  the  contract  was  equally  binding  between  the  con-  ranee  being 

tracting  parties  at  the  time :  and  as  the  risk  had  once  attached,   essentially 
.,  ^  ,  1.1-  diflerent  in 

it   was   not  competent  to  the  parties  to  make  the  alteration,   sud,  g  yoy- 

though  by  consent,  without  a  new  stamp ;  goods  being  a  distinct  '^'A^  ffoin 

subject-matter  of  insurance  from  out-Jit  in  such  a  voyage  ;  and  f|"eiefore  not 

therefore  not  within  the  exceptions  of  the  stat.  35  Gen.  3.  c.  63,  within  the 

s.  IS.  which  enables  the  parties  to  make  any  alteration  in  the  ^"^-'^P'"**"  o* 

terms  or  conditions  of  a  policy,  so  that  the  thing  insured,  (which  35  Geo.  3, 

must  be  takea  to  mean  the  same  subject  matter  of  insurance,)  <"-fi3.«.  13. 

shall  remain  the  property  of  the  same  person.     The  plaintiff  j,bles  aliera- 

however  recovered  a  verdict ;  which  was  moved  to  be  set  aside   tions  to  be 

made  in  the 
terms  or  con- 
ditions of  a  policy,  without  having  a  new  stamp,  so  that  tite  thing  insured  remains, 
the  property  of  the  same  persons,  &c. 

It  seems  however  that  shifting  or  successive  cargoes  on  board  the  same  ship  in  the 
course  of  the  same  adventure,  (as  in  the  African  and  other  trades,)  out  and  lioine 
may  be  covered  by  an  insurance  on  goods.  *[  37 i  J 

(a)  The  policy  as  it  originally  stood  was  on  ship  and  goods,  which 
was  restrained  by  a  written  note  in  the  margin  to  a  ship  and  out  fit; 
after  which  the  indorsement  restored  it  to  ship  and  goods. 

m 
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" which  Dallas,  Marryat,  and  Lames  shewed  cause;  and  Gar^ 

against        ^^^  *"^  Sir  f .  Gihbs  supported  the  rule.    The  case  was  directed 
Patten,      to  stand  over  till  the  judgment  of  the  Court  was  given  in  Ken- 
sington V.  Inglis  (a),  in  which  the  same  clause  of  the  stacpp  act 
was  under  consideration.    And  now 

Lord  Ellenborough  C.  J.  delivered  the  opinion  of  the 
Court. 

Tlie  question  in  this  case  was,   whether  (he  alteration  of  this 
policy,  from  a  policy  upon  ship  and  out-Jit  to  one  on  ship  and 
"^     '  goods,  required  an  additional  stamp,  within  the  meaning  of  the 

[  375  ]  Stat.  35  G.  3.  c.  63.  s.  13.  The  policy  was  "  at  and  from 
London  to  the  South  Seas,  during  the  ship's  stay  andjishing  there, 
and  at  and  from  thence  to  Great  Britain,  &c.'*  The  alteration 
was  made  from  ship  and  out-fit  to  ship  and  goods,  by  consent  of 
the  underwriters,  after  the  ship  had  sailed  on  the  voyage  insured, 
and  of  course  after  the  policy  had  fully  attached  upon  what 
was,  at  the  time  of  such  sailing,  the  thing  or  subject  insured, 
viz,  ship  and  out-fit.  Out-fit,  particularly  for  such  a  voyage  as 
is  described  in  the  policy,  differs  materially  from  what  is  cem- 
prehended  under  the  term  goods.  Out-fit,  in  a  fishing  voyage 
principally  consists  in  the  apparatus  and  instruments  necessary 
for  the  taking  of  fish,  seals,  Scc,  and  the  disposing  of  them 
when  taken,  iu  such  a  manner  as  to  bring  home  the  oil,  blub- 
ber, bone,  skins,  and  other  animal  produce  of  the  adventure, 
with  the  greatest  convenience  and  advantage.  As  far  as  the 
out-Jit  consists  of  provisions  put  on  board  for  the  use  of  the  crew, 
it  is  (according  to  the  case  of  Brough  v.  Whitmore,  4  T.  R.  206,) 
covered  by  an  insurance  on  ship,  being  in  effect  part  of  the  ne- 
cessary furniture,  stores,  and  equipment  of  every  ship  proceeding 
on  a  voyage-  But  out-fit,  though  it  may  in  this  qualified  sense 
be  considered  as  part  of  the  ship  or  ship's  furniture,  yet  it  can- 
not be  considered  as  goods  in  any  proper  sense  of  that  word ; 
i.  e.,  as  part  of  the  wares  or  cargo  for  sale,  laden  on  board  the 
ship :  still  less  as  part  of  the  homeward-bound  cargo  in  this  voy- 
age out  and  home ;  recollecting  that  in  a  fishing  voyage  the 
only  cargo  on  board  the  ship  from  first  to  last  is,  in  general, 
the  homeward-bound  cargo,  consisting  of  the  immediate  produce 

(a)  A7tte,  273. 

and 
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and  result  of  the  fishing  adventure.     The  out-fit,  originally  in-         1807. 

sured,  being  therefore  thus  essentially  different  from  goods  after- 

wards   made  the  subject  of  insurance  under  this  policy,    the        "'ll 
I      ,  .  r         y»  against 

question  is  whether  such  *  a  change  in  the  subject-matter  of  the      Patten. 

insurance  may  be  made  in  a  policy  once  effected,  without  an  [  376  ] 
additional  stamp,  in  virtue  of  the  provisions  of  the  stat.  So  G.  3. 
c,  63,  The  ISth  sect,  of  the  statute  on  which  the  question 
arises  provides  "  that  nothing  contained  in  the  act  shall  prohi- 
"  bit  the  making  of  any  alteration,  which  may  lawfully  be 
"  made  in  the  terms  or  conditions  of  any  policy  of  insurance 
*'  duly  stamped  as  aforesaid,  after  the  same  shall  have  been  un- 
"  derwritten,  or  to  require  an  additional  stamp  duty  by  reason 
"  of  such  alteration  :  so  that  such  alteration  be  made  before 
"  notice  of  the  determination  of  the  risk  originally  insured, 
"  and  the  premium  or  consideration  originally  paid  or  con- 
",  traded  for  shall  exceed  the  rate  of  10s.  per  cent.,  on  the 
*'  sum  insured  ;  and  so  that  the  thing  insured  shall  remain  the 
** property  of  the  same  person  or  persons ;  and  so  that  such  alter- 
*'  ation  shall  not  prolong  the  term  insured  beyond  the  period 
*'  allowed  by  this  act ;  and  so  that  no  additional  or  further  sum 
*'  shall  be  insured  by  reason  or  means  of  such  alteration."  And 
the  question  is,  whether  that  part  of  the  provision,  which  re- 
quires that  "the  thing  insured  shall  remain  Xhe  property  of  the 
"  same  person  or  persons,"  has  been  in  this  case  well  complied 
with  or  not.  The  words,  "  the  thing  insured  shall  remain  the 
property,"  &c.,  appear  to  us  properly  to  require  and  apply  to 
one  identical  and  continued  subject-matter  of  insurance ;  such 
subject-matter  all  along  remaining  the  property  of  the  same  pro- 
prietor ;  and  to  be  ill  suited  to  a  case  like  the  present,  where 
the  thing  last  insured  is  not  only  in  fact,  but  in  name  and  kind, 
(as  a  specific  subject  of  insurance,)  essentially  different  from 
the  thing  first  insured ;  and  which  begins  also  to  have  an  exist- 
ence at  a  different  and  much  later  period  than  the  other ;  and 
when  the  thing,  first  insured,  hardly,  or  in  a  small  degree,  [  377  ] 
remains  or  continues  to  exist  at  all.  To  make  the  words  of  the 
provision  tally  with  such  a  case,  instead  of  "  the  thing  insured," 
it  should  be  read,  in  the  plural  number,  "  the  things  insured  ;'* 
and  instead  of  "  shall  remain,"  it  should  be  read  "  shall  be  the 
property,"  &c.     Without  some  such  change  in  its  phrase,  the 

act 
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1807.        act  cannot  well  be  accommodated  to  the  case  of  several  thing^s, 
■  different  in  name  and  kind,  as  subjects  of  insurance,  successively 

"li  existing,  and  successively  covered  by  one  and  the  same  policy 
Patten,  of  insurance:  which  is  the  case  now  before  us.  It  is  not  how- 
ever to  be  inferred  from  hence,  that  shifting  of  successive  car- 
goes on  board  the  same  ship,  in  the  course  of  the  same  conti- 
nued adventure,  as  in  the  African  and  other  trades  out  and 
home,  may  not  properly  be  the  subject  of  insurance  under  the 
word  goods  :  for  in  some  of  those  cases  the  successive  cargoes, 
i.e.  of  EngUshgoods,  African arucles  of  traffic,  and  lastly  West 
India  produce,  are,  according  to  the  course  of  such  trading 
adventures,  one  continued  subject-matter  of  insurance,  under 
the  one  name  of  goods.  The  adventure  is  the  same  in  its  gene- 
ral denomination  from  first  to  last  ;  though  the  parts  of  which 
it  consits  are  not  co-extstiug,  but  successive,  and  in  kind  and 
•quality  wholly  dissimilar  from  each  other.  With  all  the  unwil- 
lingness which  we  cannot  but  feel  to  give  way  to  an  objection, 
which  the  underwriter*  bring  forward  in  despite  of  their  own 
consent  on  this  subject  once  given,  we  are  nevertheless  obliged 
to  give  eflfect  to  it,  by  pronouncing  that  the  terms  of  the  act 
have  not  been  complied  with ;  and  that  the  policy,  in  its  last 
and  altered  state,  is  to  be  considered,  on  account  of  such  al- 
teration, as  an  unstamped  policy  ;  and  the  contract  which  it 
r  378  1  purports  to  contain,  as  being  on  that  account  void  ;  and  the 
plaintiff  therefore  not  entitled  to  retain  the  verdict  he  has  ob- 
tained thereupon.     There  must  therefore  be  a  new  trial. 

Rule  absolute. 
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Williams  asainst  Hedley* 


Sktwdajfy 
May  2d. 


Money  paid 
by  ^.  to  B.f 
in  order  to 
compromise 
a  qui  tarn  ac« 
tion  of  usury 
brought  by 
B.  against^, 
on  the  ground 
of  an  usuri- 
ous transac- 
tion between 
the  latter 
and  one  E., 
may  be  reco- 
vered back 
in  an  action 


AFTER  this  case  had  been  argued  in  the  last  term,  upon  a 
rule  granted  in  Michaelmas  term  preceding  to  shew  cause 
why  the  verdict,  which  has  been  obtained  for  the  plaintiff  at  the 
trial  before  Lord  Ellenborough  at  Guildhall,  should  not  be  set 
aside  and  a  new  trial  had,  by  Sir  F.  Gibbs  and  Wight/  in  sup- 
port of  the  rule,  and  by  Garrow,  Marryat,  and  Lawes  against 
it;  the  case  stood  over  for  consideration  till  this  term,  when 
the  opinion  of  the  Court  was  delivered  by 

Lord  Ellenborough  C.  J.  This  was  an  action  for  money 
had  and  received,  brought  to  recover  the  sum  of  966/.  Os.  8c?. 
as  having  been  unduly  obtained  by  the  defendant  from  the 
plaintiff,  under   an  agreement  to   compromise  a  qui  tarn  action 

for  penalties  of   usury,  brought   by  the   defendant   against  the    hy  A.  for 

,  .     -yv.  ,  J     c  ■  L-  1     money  had 

plamtia,  on  the  ground  or  certam  usurious  transactions  which    g^j  received 

had  taken  place  between  the  plaintiff  Williams  and  one  Eagle-  For  the  pro- 

ton.     This  sum  of  965/.  Os.  8d.  was   the  amount  of  the  debt  pl^naU^j^^f 

which  had  been  owing  from  Eagleton  to  Medley  and  his  partner  :  the  stat.  18 

and  the  jury,  to  whom  the  question  was  left  at  the  trial,  found  ^^*^«<^'  o- 

that  *  the  payment  of  this  debt  of  Eagleton  by  the  plaintiff  to  the  on  the  "  infor- 

defendant  was  obtained  from   the  plaintiff  under   the   terror  of  nier  or  plain- 

the  above-mentioned  action  of  usury  brought   by  the   defend-  person  suina^ 

ant)  and  then  depending  against  hiin ;  and  through  the  means  outiprocess  in 

of  an  agreement  between  the  parties  to  compromise  that  ac-   J.     P^"^,'  ^^- 
,    ,        ,  .     -a.    ,  ,1-  •         tion,  making 

tion :    and  the  plaintiff  thereupon  recovered  a  verdict  against    composi- 

the  defendant  for  the  amount  of  the  money  he  had  so  obtained  tion,"  &c. 

from  him.     Upon  the  motion  for  a  new  trial  two  objections  |he  statute  • 

have  been  taken  to  the  plaintiff's  right  to  recover :  the  first  was,  and  not  up- 

that  the  plaintiff  was  in  pari  delicto  with   the  defendant,  as  to  ^"  -^    ^?/^^ 

the  illegal  compromise  of  the   penal  action;  and  on  that  ac-   composition; 

and  therefore 
the  latter 
does  not  stand,  in  this  respect,  in  pari  delicto,  nor  is  particeps  criminis  with  such 
compounding  informer  or  plaintiff. 

And  such  recovery  may  be  had,  although  E:&  assignees  had  before  recovered  from 
B.  the  money  so  receivecf  by  him,  as  money  received  to  their  use  (the  money  paid 
by  way  of  composition  being  at  the  time  slated  to  be  E.'&  money ;)  there  being  no 
evidence  at  the  trial  of  this  case  to  shew  that  A.  the  present  plaintiff  was  privy  to 
that  suit.  *  [  379  ] 


Vol.  Vlir. 
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I8O7.        count  not  entitled  to  recover.     The  second  objection  was,  that 

, as  Eagleton's  assignees  had,  after  his  bankruptcy,  recovered  this 

arainst  nioney  against  the  defendant  and  his  partner,  as  money  re- 
Hedley.  ceived  by  them  for  the  use  of  the  assignees,  the  plaintiff  could 
not  now  recover  the  nioney  against  the  defendant  (a) :  the 
[  S80  J  plaintiff  having  as  was  contended  on  the  behalf  of  the  defend- 
ant, enabled  Eagleton's  assignees  to  recover  that  money  from 
him  and  his  partner,  and  thereby  estopped  himself  now  to  re- 
cover it  from  the  defendant.  But  as  there  was  no  evidence 
given  at  the  trial  of  any  act  done  on  the  part  of  Williams  the 
plaintiff,  in  order  to  enable  the  assignees  to  recover,  or  which 
could  be  considered  as  rendering  him  in  any  degree  privy  to 
that  suit,  or  liable  for  its  consequences,  that  objection  fell  tp 
the  ground  for  want  of  its  necessary  foundation  in  point  of  fact; 
The  first  of  these  two  objections  is  therefore  the  only  one  which 
remains  to  be  considered.  The  answers  given  to  it  on  the  part 
of  the  plaintiff  were,  first,  that  the  plaintiff,  who  was  defendant 

(a)  So  far  as  regarded  this  objection,  the  facts  of  the  case  on  the 
motion  for  a  new  trial  were  stated  to  be  these.  Eagleton  was  in- 
debted to  several  persons,  and  amongst  others  to  Earner  and  Co.  in 
965/.  0«.  8rf.  (the  sura  now  recovered)  and  was  arrested  by  them  for 
that  sum.  The  plaintiff  Williams  and  Clarence  his  partner  were  bail 
for  Eagleton  in  that  action,  and  afterwards  surrendered  him  into  cus- 
tody in  discharge  of  themselves*  Eagleton  \\^A  disclosed  to  his  cre- 
ditors certain  transactions  between  him  and  the  plaintiff,  which,  if 
true,  were  usurious:  in  consequence  of  which  a  qui  tair.  action  was 
brought  in  the  mme  of  Hedley,  the  present  defendant,  against  Williams; 
pending  which  the  compromise  in  question  took  place;  by  virtue  of 
which  the  sum  of  965/.  0*.  Sd.  was,  with  the  consent  of  Hedley,  paid 
by  Clarence,  for  Williams,  to  Earner  and  Co.,  as  for  Eagleton's  debt  and 
at  his  tnoneif ;  and  the  proceedings  in  the  penal  action  were  gotten  rid 
of  by  entering  up  judgment  of  nonsuit  against  the  common  informer 
for  not  proceeding  to  trial;  and  Eagleton  was  discharged  as  from 
Earner  and  Co's  suit.  Eagleton  however  continued  in  custody  at  the 
suit  of  other  creditors ;  and  afterwards  became  bankrupt,  in  conse- 
quence of  such  imprisonment,  as  of  a  time  before  the  payment  of  the 
nioney  to  Earner  and  Co.  This  money  the  assignees  recovered  from 
Hedley  the  plaintiff  in  the  qui  tam  action,  as  money  of  Eagleton's  re- 
ceived by  him  to  their  use,  and  paid  over  by  his  authority  to  Earner 
and  Co.  after  Eagleton  s  bankruptcy. 

in 
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Williams 

against 


in  the  action  for  usury,  was  not  prohibited  by  the  statute  1807. 
18  Eliz.  c.  5.  s.  4.  from  agreeing  to  this  composition,  and  pay- 
ing the  money  which  Hedley  received  under  it ;  but  that  the 
prohibition  and  penalties  of  the  statute,  in  this  respect,  solely  Hedley 
attached  upon  and  were  confined  to  the  infofmer  or  plaintiff  in 
the  penal  action,  "  or  other  persons  concerned  in  suing  out 
**  process,  making  of  composition,  or  other  misdemeanor,  con- 
**  trary  to  that  statute ;"  and  did  not  attach  upon  or  extend  Id 
the  defendant,  the  person  compounded  with  ;  in  other  words, 
that  it  was  the  object  of  the  statute  to  punish  and  restrain  the 
parties  using  such  colour,  and  availing  themselves  of  the  pre- 
tence of  such  offence,  for  the  purpose  of  exaction,  and  not  the 
party  who  was  the  object  of  such  exaction.  And  such  indeed, 
by  comparing  the  language  of  the  4th  sec.  of  this  statute,  by  [  361  ] 
which  the   penalties  are  created,  with  the  language  of  the  3d  , 

iec,  by  which  the  prohibition  is  declared,  appears  to  have  been 
the  true  sense  and  intention  of  the  legislature.  The  "  making 
"  composition,"  the  *'  taking  money  reward  or  promise  of  re- 
*'  ward  for  himself,  or  the  use  of  another,"  which  are  made  so 
highly  penal  in  the  party  guilty  of  those  offences  by  the  4th 
sec.  of  the  statute,  are  misdemeanors  contrary  to  the  true  intent 
and  meaning  of  the  act,  as  declared  in  the  immediately  pre-^ 
ceding  sections;  in  which  the  only  offence  specifically  prohi- 
bited is  the  "  informers  or  plaintiffs  compoundmg-  or  agreeing 
"  with  any  person  or  persons  offending  or  surmised  to  offend 
*'  against  any  penal  statute,  &c."  and  not  "  the  being  com- 
pounded  or  agreed  with,  as  a  defendant,  in  such  information 
"  or  suit."  And  in  Pie's  case,  Hutton's  Rep*  36.  Lord  Hobart 
considers  this  statute  in  the  same  point  of  view,  viz.  "  as  made 
"  for  the  ease  of  the  subject,  and  for  the  avoiding  and  prevent- 
"  ing  of  vexations  by  informations."  Assuming  however,  that 
the  defendant,  the  person  compounded  with,  is  not  within  the 
express  prohibitions  and  penalties  of  the  act :  it  is  still  con- 
tended, that  as  the  act  of  the  defendant  co-operated  with  that 
of  the  plaintiff  in  producing  the  mischief  meant  to  be  prevented 
and  restraiited  by  the  statute  in  question,  it  is  so  far  illegal,  on 
the  part  of  the  defendant  himself,  as  to  preclude  him  from  any 
remedy  by  suit  to  recover  back  money  paid  by  him  in  further- 
ance of  that  object ;  and  that  if  he  be  not  therefore  to  be  con- 

X  2  sidcred 
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1807.  sidered  as  sUict\y  in  pari  delicto  (a)  with  the  plaintiff,  he  is  at 
*any  rate  parti.eps  crimims,  and  in  that  respect  not  entitled  to 

aguinst  recover  from  his  co>deIinquent  money  which  he  had  paid  him 
Hkdlky.     in  the  course  and  prosecution  of  their  mutual  crime.    But  al- 

L  ^°*  J  though  this  rule  applies,  (as  was  said  by  Lord  Mansfield,  in 
Smith  V.  Bromley ^  Douglas,  696,  n.)  "  if  the  act  be  in  itself  im- 
"  moral,  or  a  violation  of  the  general  laws,  of  public  policy  :" 
yet  in  the  case  of  other  laws,  "  which  are  calculated  for  the 
"  protection  of  the  subject  against  oppression,  extortion,  and 
"  deceit ;"  Lord  Mansfield  lays  down  that  *'  if  such  laws  be 
"  violated,  and  the  defendant  take  advantage  of  the  plaintiff's 
"  condition  or  situation,  then  the  plaintiff  shall  recover."  And 
in  the  case  of  Browning  v.  Morris,  Cowp.  702  Lord  Mansfield, 
displays  and  enforces  this  distinction  ;  and  refers  to  the  case  of 
Jaques  v.  Golightly  in  C.  P.  before  Lord  Chief  Justice  De  Grey, 
where  the  same  principles  were  adopted  by  the  Chief  Justice 
in  the  determination  of  that  case.  In  respect  to  the  criminal 
offence  of  compounding,  the  plaintiff  Williams  was  the  person 
whose  situation  was  taken  advantage  of  by  the  other  party  to 
the  composition ;  against  which  party  the  prohibitions  and  pe- 
nalties of  the  statute  of  the  18  Eliz.  are  particularly  levelled. 

^  It  is  no  answer  to  this  that  Williams  the  plaintiff  had  been  cri- 

minal in  another  matter,  and  towards  another  person,  viz. 
[  383  J  Eagleton,  in  the  usurious  dealings  with  him  ;  for  that  crimi> 
nality  was  perfectly  collateral  to  the  offence  of  compounding 
now  under  consideration ;  and  his  very  consciousness  of  those 
usurious  dealings,  and  the  dread  of  the  consequences  which 


(«*)  It  was  said  by  Lord  ElleiJiorough  C-  J.  in  the  course  of  the 
argument,  and  seemed  to  be  admitted  by  all,  that  when  a  plaintiff  was 
in  pari  delicto  with  the  defendant,  money  paid  by  the  former  to  the 
latter  could  not  be  recovered  back  again  ;  and  that  this  was  settled  in 
Houson  V.  Hancock,  8  Term  Rep.  575.  which  latter  case  it  was  said 
by  Lawrence  J.,  over-ruled  Lacaussade  v.  White,  7  Term  Rep.  536. 
And  he  also  observed  that  from  what  fell  from  Lord  Kenyan  in  Houson 
y.  Hancock,  relative  to  Lacaussade  v.  While,  it  was  evident  that  his  lord- 
ship had  considered  the  last  mentioned  case  as  an  action  against  a 
stake-holder ;  in  which  he  was  mistaken.  These  and  other  cases  upon 
the  same  point,  such  as  Vandyck  v.  Heu-itt.  1  East,  96.  LMock  v.  Potts, 
7  East,  456.  and  others  cited  in  these,  were  referred  to  in  the  course 
of  the  argument. 

might 


IN  THE  Forty-seventh  Year  of  GEORGE  IIT.  .S83 

might  result  therefrom,  laid  him  more  completely  at  the  mercy         1807. 

of  Hedley,  and  enabled  bim  to  effectuate  the  extortion  which  is         

the  foundation  of  this  action.  Indeed  if  the  objection  of  par-  against 
ticeps  criminis  were  allowed  to  hold  in  its  full  extent,  none  of  Hedley. 
the  cases  above  mentioned  could  have  been  determined  ;  nor 
could  the  party  paying  usurious  interest  recover  back  the  excess 
beyond  legal  interest,  as  he  is  constantly  allowed  to  do;  and 
which  is  particularly  taken  notice  of  and  urged  by  Lord  Mans' 
field  in  his  judgment  in  the  case  of  Browning  v.  Morris.  Upon 
the  authority,  therefore,  of  the  cases  above  cited,  as  applied  to 
the  facts  of  the  case  before  us ;  and  finding  ourselves  upon  the 
distinction  taken  and  relied  upon  in  those  cases  in  favour  of  the 
party  for  whose  benefit  the  provisions  of  the  law,  which  has 
been  violated,  were  peculiarly  made,  and  of  whose  situation 
advantage  has  been  unduly  taken  ;  we  are  of  opinion  that  this 
action  was,  under  the  circumstances  of  this  case,  maintainable  ; 
and  therefore  that  the  rule  for  a  new  trial  must  be  discharged. 


The  King  against  The  Inhabitants  of  Axmouth.     ^^^f* 

TWO  Justices  by  an  order  removed  Martha  Clarke,  and  her  ^ous"e  oXer 
infant  children  by  name,  from  Axmouth  in  the  county  of  whowasrated 

Devon  to  Lyme  Resis  in  Dorsetshire,    The  sessions,  on  appeal,  ,      "'*  **", 
LJLJ  I.-  I  ••         r    y    A         t-f      »  lary  towards 

quashed  the  order,  subject  to  the  opmion  of  this  Court  on  the   the  land-tax 

following  case :  and  in  fact 

*John  Clarke,  deceased,  was  settled  at  Lyme  Regis'in  the  year  h^mgelf^  ^^  * 
1800,  when  he  was  appointed  an  officer  under  the  custom  house  though  the 
of  that  place,  and  was  stationed  at  Jxmouth  with  a  salary  of  50/.  "Ji"e7^  7**' 
On  having  this  appointment  he  went  to  reside  at  Axmouth,  and  to  him  before 
did  the  duty  of  his  office  there,  and  was  charged  8/.  per  annum  ^'•"^  ^^^  ^^'® 
to  the  land  tax  in  respect  of  his  salary  of  50/.  until  his  death  in  allowed  to 
1806.     There  has  been  annually  an  order  issued  from  the  trea-  ^''"  after- 
sury,  authorising  the  commissioners  to  direct  the  collector  of  colLcto/ 
the  outports  to  reimburse  those  officers  of  the  customs,  whose  g'«;ns  a  set- 
salaries  do  not  exceed  60/.  per  annum,  the  taxes  assessed  on  such  JjfJ'p  "^'f 

X  3  salaries;    which  he  is 

io  rated  and 
pay*. 
*  [  iJ84  ] 
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[  385  ] 


salaries  and  paid  by  tliem  ;  and  the  order  directs  that  especial 
care  be  taken  that  no  more  be  allowed  th!in  has  been  or  shall 
be  paid  by  such  officers.  It  most  frequently,  though  not  al- 
ways, happened,  that  Clarke  was  unable  to  pay  the  tax  assessed 
on  him,  until  he  had  received  the  same  fronr.  the  collector  of 
the  customs;  and  the  tax  collector  of  the  parish  was  at  such 
times  in  the  habit  of  trusting  Clarke  with  a  receipt ;  and  in 
every  case,  whether  he  had  actually  paid  the  tax  or  not,  Clarke 
used  to  take  the  receipt  to  the  collector  of  the  customs,  who 
was  never  acquainted  with  the  fact  of  the  tax  not  having  been 
previously  paid,  and  received  the  amount  of  the  tax  ;  there 
having  been  annually  the  order  from  the  treasury  during  Clarke's 
executing  the  office.  And  at  those  times,  when  he  had  not 
before  paid  it,  he  would  in  his  return  pay  to  ihe  tax  collector 
of  the  parish  the  amount  of  his  tax.  Tlie  receipts  were  always 
given  in  the  name  of  Clarke,  and  were  left  by  him  with  the 
collector  of  the  customs,  by  whom  they  were  transmitted  to 
the  board  in  London,  with  the  quartet  ly  accounts,  and  were 
there  kept.  Clarke  died  in  April  last,  and  after  his  death  his 
widow,  Martha  Clarke  the  pauper,  paid  to  the  tax  collector  of 
Axmouth  2l.  for  a  quarter's  land-tax  due  at  Christmas  1805  on 
the  salary  of  her  deceased  husband ;  which  has  been  since 
again  paid  to  her  by  the  collector  of  the  customs. 

Disney,  in  support  of  the  order  of  sessions,  contended  upon 
the  authority  of  Rex  v.  Okehampton(a),  that  this  was  a  sufficient 
payment  of  the  officer's  share  towards  ihe  public  taxes  or  levies  of 
the  parish  to  gain  him  a  settlement  in  Axmouth,  within  the  stat. 
3  W.  3.  c.  II.  s.  6.  although  he  were  repaid  by,  or  received  the 
money  beforehand  from,  ihe  collector  for  this  purpose.  All 
the  cases  shew  that  the  land-lax  is  within  the  description  of  the 
act ;  and  that  it  is  sufficient  if  the  officer  be  rated,  and  in  fact 
pay  it.  So  a  tenant  gains  a  settlement  by  being  rated  to  and 
paying  the  poor's  rate,  or  land-tax  ;  although  such  payment  ba 
allowed  to  him  by  his  landlord  out  of  the  rent  {b).  And  he 
distinguished  this  from  Rex  v.  Weobley,  where  though  the  ex- 
ciseman was  rated  for  his  salary  to  the  land-tax,  yet  it  was  in 
fact  paid  by  the  collector,  without  any  deduction  from  the 


(a)  Bwr.  S.  G.  6. 

(b)  Rex  V.  OpensJiaw.  ib.  622.    Hex  v.  Bramley,  ib.  76.    JRex.  v.  Chid' 
ingford,  ib,  ^\S.  and  Rex  v.  Fulham,  ib.  480. 

salary. 
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salary.     Lord  Kenyon  there   said  that   the  exciseman  neither        1807. 
paid  it  mediately  nor  immediately. 

Harris,  contrcL,  relied  on  the  latter  case  where  Lord  Kenyon 
laid  stress  on  the  circumstance,  that  the  officer  was  not  affected    The"inhabi- 
by  the  payment  at  all :  that  it  was  not  deducted  out  of  his  sa-    .   tantsor 

1  i-  j-ujiu  .CL    AXMOUTH. 

lary,  nor  was  his  mcome  dimniisnea  by  the  payment,  buch 
was  the  case  here.  How  then  can  it  be  said  that  the  officer 
paid  his  share  towards  the  public  taxes  of  the  parish,  when  that  [  386  ] 
which  was  paid  was  not  paid  out  of  his  salary.  But  finding  the 
opinion  of  the  Court  against  him  on  this  point,  he  attempted 
to  shew  that  since  the  land  lax  redemption  acts  (a),  which  per- 
petuate the  tax  on  lands  as  a  charge  upon  the  lands  in  the  pa- 
rish, and  leave  the  tax  on  salaries  as  a  mere  personal  tax,  the 
rating  towards  and  payment  of  it,  in  respect  of  the  latter,  no 
longer  satisfied  the  words  of  the  slat.  3  TV.  5.  c.  II.     But 

The  Court  all  agreed  that  it  was  sufficient  that  it  was  still  a 
public  tax  leviable  and  collected  within  the  parish.  That  the 
whole  tax,  commonly  called  the  land  tax,  was  in  the  frame  of 
it  a  personal  tax  ;  a  certain  proportion  of  which  was  to  be 
raised  in  each  pariah,  in  respect  to  ihe  property  of  the  several  ^ 

persons  assessed  ;  the  first  specified  subject  of  the  taxation  being 
goods.  The  more  there  was  raised  on  one  fund,  the  less  was 
left  to  be  levied  on  another.  The  land  was  merely  considered 
as  a  fund  in  aid  of  the  lax  ;  though  in  course  of  time  and  for 
convenience  sake  it  came  to  be  considered  as  the  principal  ob- 
ject of  the  tax  from  whence  it  took  its  denomination.  On  the 
other  ground. 

Lord  Ell  EN  BOROUGH  C.  J.  said  that  tfie  question  had  been 
long  ago  decided  in  Rex  v.  Okehampton,  which  was  in  every 
point  undistinguishable  from  the  present  case.  The  land  tax 
being  a  public  tax  within  the  slat.  3  W.  3.  c.  1 1,  the  officer  was 
both  charged  to  it  and  paid  it  within  the  parish :  and  nothing 
more  was  wanting  to  give  him  a  settlement  there.  The  case 
of  The  King  v.  Weohly  was  distinguished  from  the  other  cases 
by  Lord  Kenyon,  because  that  ihe  officer  did  not  pay  the  tax  [  387  1 
mediately  or  immediately  ;  and,  as  he  says  afterwards,  because 
the  pauper  neither  in  fact  paid  the  rale  himself,  nor  construc- 
tively by  the  hands  of  his  agent.     But  here  he  did  in  fact  pay 

(a)  38  Geo.  3.  c.  60.  and  39  Q«o.  3.  c.  6. 

X  4  it 


387 
1S07. 

^The  King 
against 

The  Inhabi- 
tants of 

AXMOUTH. 
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it  himself,  And  as  to  his  being  reimbursed  afterwards,  all  the 
cases  a»ree  that  that  makes  no  difference ;  and  that  is  not  con- 
tradicted by  Rex  v.  Weobly. 

Per  Curiam^  Order  of  Sessions  confirmed. 


The  King  against  The  Inhabitants  of  Bedworth. 

THE  parish  officers  of  Bedworth  in  Warwickshire  made  a  rate 
dated  15th  of  August  1806,  for  the  relief  of  their  poor,  in 
which  they  assessed  "  John  Woodhouse  for  a  colliery,  as  of  the 
annual  value  of  200^.  at  5l. ;"  against  which  rate   Woodhouse 
appealed;  and  the  Sessions  amended  the  same   by  striking  out 
the  assessment  upon  him  in  respect  of  the  colliery ;  subject  to 
the  opinion  of  this  Court  on  a  case  stating,  that  Mr  Woodhouse 
appealed  against  the  rate  assessing  him  for  the  colliery,  as  of  the 
annual  value  of  200/.,  on  the  ground  that  long  before  and  at 
though  he  be  ihe  time  of  making  the  rate  he  had  ceased   to  work,  occupy  or 
enjoy  the  colliery,  and  therefore  was  not  liable  to  be  rated  for 
it.     That  by  a  lease,  made  the  l6th  of  January  1777,  the  go- 
vernors of  the  hospital  of  Nicholas  Chamberlain  of  Bedworth  de- 
mised all  the  mines  of  coal,  iron,  stone,  and  other  minerals  lying 
under  the  lands  therein  described  in  the  parish  of  Bedworth, 
for  the  term  of  42  years ;  yielding  and  paying  to    the  said  go- 
tive.aithough   vernors  during  the  said  term  the  clear  yearly  rent  of  200/.  at 
it  be^  "'^rl^^"  the  least  and    in  all  events,  whatsoever  the  state  of  the  said 
tlie  lessee,        mines  might  at  any  time  be,  and  whether  any  of  the  *coal,  &c. 

after  deduct-  should  be  gotten  or  not.     That  John  Woodhouse  entered  upon 
ing  the  pro-      ,         •  ,  •        ,  ,     ,  ,,    ,  ,  , , 

the  mmes,  and  contmued  to  work  the  same  till  the  1st  of  May 

1804;  at   which  time  all  the  coals  within  them  were  totally 

exhausted  and  worked  out.     That  no  evidence  was  given  that 

there   was   any  iron,  stone,  or    other  mineral.     And  that  the 

mines  ceased  to  be  worked.     That  during  the  times  the  mines 

were  worked,  J.  Woodhouse  was  rated  for  the  same,   in  some 

years    at  a   much  larger   amount  than  200/.     That  from  the 

time  of  his  ceasing  to  work  the  said  mines  he  was  not  rated  till 

the  making  of  the  present  rate. 


Saturd  ay. 
May,  2d. 

Where  a  coal 
mine  becom- 
ing unpro- 
ductive 
ceases  to  be 
worked,  Ihe 
lessee  is  no 
longer  liable 
to  be  rated 
for  it  to  the 
relief  of  the 
poor,  al- 


still  bound 
by  his  cove- 
nant to  pay 
the  rent  re- 
served lo  his 
landlord. 
Aliter,  where 
the  mine  is 
itself  prod  uc- 


portion  of 
the  gross 
wahie  of  the 
produce  re- 
served to  the 
owner. 
*[  388  ] 


The 


IN  THE  FORTY-SEVENTH  YeAB  OF  GEORGE  III. 


368 


The  Court  thought  it  unnecessary  to  hear  Wilson  and  Clarke 
in  support  of  the  amended  rate  :  and  after  deader  and  B.  Morice 
had  referred  to  Rex.  v.  Parrott  and  others  (a) ;  where  though 
the  lessees  of  a  coal  mine  worked  it  at  a  loss  to  themselves, 
after  paying  their  rent,  they  were  still  holden  liable  to  be 
rated : 

Lord  Ellenborough  C.  J.  said ;  In  that  case  the  subject 
matter  itself  was  profitable,  and  produced  value  to  the  owners, 
though  the  immediate  occupiers  derived  no  profit  from  it ;  all 
the  net  profits  of  the  mine  being  absorbed  by  the  sixth  part  of 
the  gross  value  which  they  had  covenanted  to  pay  to  the 
owners.  But  here  the  mine  itself  is  exhausted,  the  subject  mat- 
ter of  profit  is  gone,  although  the  rent,  which  was  no  doubt  cal- 
culated upon  the  probable  average  producd  during  the  whole 
term,  be  still  payable.  The  failure  of  the  coal  will  not  dis- 
charge the  lessee's  covenant  to  pay  rent :  perhaps  he  may  have 
calculated  upon  that  event ;  and  may  have  received  during  the 
former  part  of  his  term  an  adequate  value  from  the  then  pro- 
duce of  the  mine  to  compensate  the  continuance  of  the  rent  to 
the  end  of  the  term.  But  with  respect  to  the  parish,  he  is  only 
rateable  for  the  concurrent  annual  (b)  value  during  the  period 
for  which  the  rate  is  made ;  and  when  the  thing  which  he  occu- 
pies no  longer  affords  any  such  concurrent  value,  the  subject 
matter  of  the  rating  is  gone. 

JPer  Curiam,  Amended  Rate  confirmed. 

i"'  (a)  6  Term  Rep.  593. 

{b)  This  was  said  with  reference  to  the  rate  in  question ;  which  was 
for  a  year,  and  in  which  the  party  was  rated  as  for  the  annual  value  of 
the  collery. 


1807, 

The  Kino 

against 
The  Inhabi- 
tants of 
BedWorth. 
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The  King  against  Buller  and  Another. 


Saturday,", 
May  2d. 


THE  defendants,  the  late  mayor  and  deputy  mayor  of  the   If  a  presiding 
borough  of  Saltash  in  Cornwall,  were  called  upon  by  a  rule   ?^^^^'  ^^^. 
to  shew  cause  why  a  writ  of  mandamus  should  not  issue  com-   tution  of"he" 

borough 
1       X    /•        1      .  . ,  forms  an  in- 

legra  part  of  an  elective  assembly,  depart  from  it  after  the  meeting  has  been  re- 
gularly formed,  and  the  election  entered  upon,  but  before  it  is  completed,  an  election 
inade  after  his  departure  is  void 

mandiog 
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tnanding  tliera  to  deliver  to  J.  Gahorian  Esq.,  the  present 
mayor,  the  mace,  common  seal,  books,  papers,  and  records, 
flffffi»«r^  and  the  keys  of  the  chest  belonging  to  the  borough.  This  rule 
BuLLER  was  obtained  upon  an  affidavit  of  Mr.  Gaborian,  stating  his  own 
and  Another,  election  as  mayor  in  January  last,  and  a  subsequent  application 
to  the  defendants,  who  were  in  possession  of  the  insignia,  &c. 
of  the  office,  and  their  refusal,  and  that  he  had  been  prevented 
from  executing  his  office  by  one  of  the  defendants  claiming  to 
act  as  deputy  mayor  under  the  other.  And  also  upon  an  affida- 
vit of  the  town  clerk,  stating  that  by  charter  of  the  14  Geo,  3., 
the  borough  was  incorporated  by  ihe  name  of  ihe  mayor  and 
free  burgesses,  &c.  That  there  should  be  seven  capital  burgesses 
to  be  called  alderman,  one  of  whom  should  be  elected  mayor, 
as  therein  mentioned.  That  on  the  death  of  an  alderman,  (all 
of  whom  were  chosen  for  life,)  the  mayor  and  the  rest  of  the 
aldermen  and  free  burgesses,  or  the  major  part  of  them,  should 
elect  and  swear  in  one  of  the  free  burgesses  inhabitants  in  his 
place.  That  on  the  28th  of  November  last  a  mandamus  issued 
to  the  mayor  and  the  rest  of  the  aldermen  and  free  burgesses, 
reciting  the  death  of  one  of  the  aldermen,  and  comn)anding 
them  duly  to  assemble  together  in  the  Guildhallof  ihe  borough, 
&c.  and  to  elect  one  of  the  free  burgesses  into  the  vacant  office, 
and  also  that  such  of  them  to  whom  the  same  of  right  belonged 
should  administer  the  6ath  of  office  to  the  person  so  elected. 
That  in  pursuance  of  that  writ,  the  mayor,  aldermen,  and  free 
burgesses  met,  on  the  18ih  of  December  last,  at  the  Guildhall, 
for  the  purpose  of  proceeding  to  the  election,  in  pursuance  of 
a  regular  summons;  when  i*.  Spicer  and  E.  Hawkins  were 
proposed  as  candidates ;  but  that  before  three  votes  had  been 
given  or  tendered,  Mr.  Hawkins,  in  the  presence  and  hearing 
of  all  present,  admitted  that  he  had  not  taken  the  sacrament. 
That  J.  Buller  presided  as  mayor,  and  4  other  aldermen  and 
24  burgesses  were  present,  out  of  whom  3  aldermen  and  15 
burgesses  voted  for  Spicer,  and  the  others  for  Hawkins.  That 
Spicer  was  afterwards  duly  sworn  in  before  Gaborian  and  Drew, 
two  of  the  aldermen ;  in  consequence  of  which  they  returned 
Spicer  as  duly  elected,  in  answer  to  the  mandamus.  That  by 
the  charter,  the  mayor,  aldermen,  and  burgesses,  or  the  major 
part  of  them,  on  the  charter-day  in  September  for  the  election 
of  mayor,  are  to  assemble  in  the  Guildhall i  and  being  so  as- 
sembled, 
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sembled,  the  mayor  and  aldermen,  or  the  major  part  of  them,          1807. 
are  to  nominate  and  put  in  election  for  mayor  two  *  of  the  alder-  — — 

men ;  and  there  continue  together,  or  in  due  manner  adjourn        ae-t^nH^ 
until  the  mayor,  aldermen,  and  burgesses,  or  the  major  part  of      Buller 
them,  then  and  there  assembled,  shall  have  elected  one  of  those   ^"^  ^oqI^V' 
two  aldermen  so  put  in  election,   for   a  year  ;   and  that  before        *" 
the  mayor  so  elected  shall  be  admitted  to  the  execution  of  his 
office,  he  shall  be  sworn  before  the  last  mayor  his  predecessor, 
or,  in  his  absence,  before  two  other  aldermen,  to  execute  his 
otBce  for  a  year,  and  until  his  successor  be  appointed.     That  a 
mandamus  issued  on  the  4th  of  November  last  to  elect  and  swear 
in  a  mayor;  no  election  having  been  made  on  the  last  charter- 
day  ;  and  in  pursuance  thereof,  on  th^  20th  of  June  last,  the 
defendant  J.  Buller,  then  mayor  and  alderman,  and  six  other 
aldermen,  (including  S/j/cer),  and  13  burgesses,  duly  assembled 
at  the  Guildhall  for  the  purpose  of  proceeding  to  the  said  elec- 
tion, when  the  mayor  and  two  other  aldermen  nominated  the 
two  latter  for  mayor ;  and  the  other  four  aldermen,  including         ^  * 

Spicer)  nominated  Hicks  and  Gaboriati  (two  of  the  four)  for 
mayor.  Tliat  after  Gahorian  had  been  so  nominated,  Mr.  JBuh^ 
ler,  the  mayor,  and  the  two  other  aldermen  in  whose  nomina- 
tion he  had  joined,  quitted  the  Guildhall;  but  the  other  alder- 
men and  a  majority  of  the  burgesses  before  assembled  continued 
together,  and  proceeded  in  the  election,  and  elected  Gahorian  to 
be  mayor  for  the  year  ensuing;  who,  in  the  absence  of  the  last 
mayor,  was  then  and  there  duly  sworn  in  as  mayor  before  the 
senior  alderman  present  and  presiding,  and  another  alderman ; 
and  they  accordingly  returned  him  as  elected  mayor  in  answer 
to  the  writ.  Notwithstanding  which  the  defendant  Mr.  Buller 
still  claimed  to  be.mayor,  and  refused  to  deliver  up  the  insignia, 

&c.  ■       • 

G arrow,  Dumpier ,  and  Abbott,  upon  shewing  cause  against 
the  rule,  objected  that  upon  the  face  of  the  relator's  own  affida-  r  30^  i 
vits  it  appeared  that  Mr.  Gaborian  was  not  duly  elected  mayor: 
for  by  the  charter  the  then  mayor  is  an  integral  necessary  part 
of  the  elective  assembly ;  and  he  having  departed  before  any 
election  made,  ic  was  not  competent  to  the  other  members  to 
proceed  to  make  an  election  of  the  successor,  but  such  election 
was  absolutely  void. 

Park 
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1807.  Parkind  Pell  on  the  other  hand  contended,  that  the  elective 

— 7"         assenobly  having  been  once  legally  constituted  for  the  purpose 

m%tinst         ^^  ^^^  election,  and   the  election  having  began,  the  assembly 

BuLLER       continued  competent  for  that  purpose  till  the  election  was  com- 

and  Another,   pjeted,  notwithstanding  the  departure  of  the  old  mayor  in  the 

mean  time. 

IVie  Court,  however,  considering  that  by  the  terms  of  the 
charier  the  old  mayor  who  presided  was  an  integral  part  of  the 
body  by  which  the  election  of  the  new  mayor  was  to  be  made, 
were  of  opinion  that  it  was  necessary  for  the  former  to  be  pre- 
sent during  the  whole  period  of  the  election  until  it  was  com- 
pleted. And  that  for  want  of  his  presence  at  the  time  when 
Mr.  Gaborianvfas  elected,  such  election  was  void.  And  there- 
fore they  discharged  the  rule.  But  at  the  sitting  of  the  Court  on 
the  Monday  following  one  of  the  judges  intimated,  that  some 
doubt  had  occurred  to  them  upon  a  case  (a),  which  he  had  met 
with  after  the  Court  broke  up  on  Saturday ;  but  that  being  in 
[  ^^3  J  a  book  of  doubtful  authority,  they  wished  to  make  further  in- 
quiry concerning  it  before  the  matter  was  finally  disposed  of. 
And  therefore  the  Court  directed  that  their  former  order  for  dis- 
charging the  rule  should  not  be  dravvn  up  before  the  last  day  of 
the  term  ;  so  that  if  they  should  not  satisfy  their  doubt,  the  man- 
damus might  go.  Nothing  further,  however,  being  said  upon 
it,  the  rule  for  the  mandamus  stood  discharged. 


(a)  This  was  afterwards  stated  to  be  the  case  of  Rex  v.  Norris^  M. 
4  Geo.  2.  1  Barnard,  385,  when  mention  was  made  again  of  this  case 
in  the  following  term,  upon  a  rule  calling  upon  Mr.  Gaborian  to  shew 
by  what  authority  he  claimed  to  be  mny or  of  Saltash;  which  rule  was 
obtained  by  the  Attorney-General,  grounded  upon  the  invalidity  of 
the  abovementioned  election.  It  was  then  also  stated  from  the  Bench, 
that  no  mention  was  made  of  this  case  in  the  MS.  notes  of  that  pe- 
riod ;  nor  were  the  affidavits  of  it  now  to  be  found  in  the  Crown-office. 
The  rule  against  Mr.  Gaborian  was  afterwards  made  absolute,  without 
any  further  opinion  expressed  by  the  Court. 
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Taylor  affai7ist  The  Royal  Exchange  Assurance  Tuesday, 

ri  May  5th. 

Company, 


UPON  a  rule  for  the  master  to  review  his  taxation,  who  had, 
in  taxing  costs  for  the  plaintiff,  allowed  him  the  costs  of 
examining  witnesses  abroad  on  depositions,  to  which  the  de- 
fendants on  a  motion  in  court  had  consented  in  order  to  save 
the  expence  of  a  commission ;  the  master,  upon  reference  to 
kirn,  reported  to  the  Court,  that  he  was  satis6ed  that  he  had 
proceeded  upon  a  mistake :  and  that  when  a  party  applies  for 
this  indulgence,  which  is  consented  to  on  the  other  side,  he 
virtually  undertakes  to  examine  his  witnesses  on  depositions 
abroad  at  his  own  expence,  and  is  not  entitled  to  any  allow- 
ance on  the  taxation  of  costs.  Garrow,  who  was  to  have  op- 
posed the  rule,  acquiesced  on  hearing  the  master's  report.  And 
Park,  on  moving  for  the  rule,  said  that  the  practice  of  the 
Court  of  Chancery  was  clear,  that  a  party  applying  for  a  com- 
mission to  examine  witnesses  on  his  behalf  must  pay  the  ex- 
pences :  and  that  unless  this  Court  adopted  the  same  rule,  in 
respect  to  the  party  applying  for  leave  to  examine  witnesses 
abroad  on  deposition,  which  could  not  be  done  without  the 
other  party's  consent;  such  consent  would  never  be  given,  but 
the  applicant  would  be  driven  to  the  expence  of  applying  fur  a 
commission. 

Rule  absolute. 


Where  a  par- 
ty obtains 
leave,  by  con- 
sent, to  exa- 
mine witness- 
es abroad  on 
depositions, 
he  is  not  en- 
tilled  to  be 
allowed  the 
expence  of 
taking  the 
depositions 
in  the  taxa- 
tion of  costs, 
though  he 
succeed. 


[  394  ] 
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Welch  against  Nash. 


It  is  not  suf- 
ficient that 
another  old 


Tuesdaif, 
May  6tb. 

Under  the        T'^  trespass,  the  first  count  was  for  entering  one  close  of  the 
19th  section  plaintifFcalled  the  Shrubbery,  and  another  close  formerly  part 

oflhegeneral  of  ^  public  highway,  in  the  parish  of  Claims  in  the  county  of 
13  (i.  3.  c.  78.  Worcester,  and  for  destroying  the  shrubs,  &c.  and  breaking 
a  new  high-  down  and  destroying  the  gates  and  walls,  posts,  rails,  and  fences 
set  out  before  "po"  ^"^  round  the  said  closes,  and  for  carrying  away  and  con- 
an  old  one  verting  the  same  to  the  defendant's  use.  A  second  general  count 
Bed  UD"  and  ^*^'  ^'^^  *'^®  '''^®  trespasses  in  breaking  down  and  destroying  the 
'  gates  &c.  of  the  plaintiff  in  the  same  parish,  not  laying  them  to 
be  on  the  plaintiff's  closes.  Pleas,  1st,  the  general  issue.  2dly, 
highwaVwas]  ^  justification  to  the  several  trespasses ;  that  in,  through,  and 
widened  in  over  Uie  several  -closes  in  which,  &c.  there  was  and  yet  is  a  pub- 
swer  the  pur-  ''^  carriage  highway  ;  and  because  the  said  gates  were  wrong- 
pose  of  a  new  fully  erected  in  the  said  closes  and  across  the  said  highway, 
if*a  new  hi  li-  ^"^  obstructed  the  same,  and  the  said  walls,  posts,  rails  and 
way  be  not  fences  at  the  times  when,  &c.  were  wrongfully  erected  in, 
♦h*  °'i!i  ^  ^"^^  upon  and  across  the  said  highway  there,  and  obstructed  the 
be  stopped  same,  &c. ;  the  defendant,  in  order  to  open  the  said  highway, 
up,  the  lega-  committed  the  alleged  acts  of  trespass,*  and  removed  the  ma- 
orders  of  the  *®'''^^'*  ^^  3  small  distance  from  the  place  where  the  same  had 
justices  for 
diverting  the 
old  road  and 
stopping  it 
up  may  be 
questioned  in 
an  action  uf 
trespass,  not 
withstanding 
such  orders 
were  con- 
firmed by  the 
Sessions  on 
appeal,  sta- 
ting the  fact 
of  a  new  road 
being  set  out 


been  so  wrongfully  erected  and  stood  as  aforesaid,  and  left  the 
same  in  a  proper  place  for  the  use  of  the  plaintiff.  The  repli- 
cation joined  issue  on  the  first  plea,  and  traversed  the  public 
highway  pleaded  in  the  second  plea;  and  new-assigned  that  the 
defendant  broke  and  entered  the  said  closes  and  committed  the 
several  trespasses  declared  on  for  other  purposes  and  on  other 
occasions  than  those  mentioned  in  the  second  plea,  and  out  of 
the  said  supposed  ways  therein  mentioned :  and  also  for  that  the 
defendant  committed  the  trespasses  in  a  greater  and  more  ex- 
cessive manner  and  degree  than  was  necessary  for  the  use  and 
enjoyment  of  the  said  supposed  ways.  The  rejoinder  took  issue 
on  the  plaintiff's  traverse  of  the  public   highway,  and  pleaded. 

in  lieu  of  the   not  guilty  to  the  new  assignment;  upon  which  issue  was  joined. 

defendant     ^   "^"^  ^*  ^^^  ^"^'^^  before  Sutton  B.  at  Worcester  Lewf  assizes  1806, 

cannot  jus-       a  verdict  was  found  for  the  plaintiff  upon  the  1st  and  2d  issues, 

tify,  under 

the  general  issue,  the  cutting  the  posts  and  rails  of  the  plaintiff  though  erected  upon 

the  defendant's  own  land  j  there  being  no  question  raised  as  to  the  property  remain 

ing  in  the  plaintiff. 
*[  393  ]  with 
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with  is.  damages;  subject  to  the  opioion  of  this  Court,  as  to  1307. 

the  2d  issue,  upon  the  following  case.     And  on  the  last  issue  a         — — 
verdict  was  entered  for  the  defendant ;  but  if  this  Court  should         at^fn^ 
be  of  opinion  that,  as  the  pleadings  stood,  it  ought  to  have  been         NasH. 
entered  for  the  plaintiff,  the  verdict  was  to  be  altered  accord- 
ingly, with  Is.  damages. 

The  spot  upon  which  the  trespass  (except  as  to  the  3d  issue) 
was  comtuitted,  was  part  of  a  public  highway  within  the  parish 
of  Claims,  in  the  hundred  of  Oswaldslow,  branching  out  of  the 
turnpike  road  which  leads  from  Worcester  to  Kidderminster, 
and  which  part  of  the  said  highwa}',  before  it  was  stopped  up, 
passed  close  by  the  gate  at  the  entrance  of  the  plaintiff's  dwel- 
ling-house, and  led  into  another  highway  called  Egg-lane, 
about  275  yards  from  the  entrance  of  the  first-mentioned  high-  L  ^9^  J 
way.  Egg  lane  itself  branches  out  of  the  turnpike-road  betweea 
Worcester,  and  Kidderminster,  nearer  to  the  former  place  than 
the  public  highway  so  stopped  up,  and  communicates  with  the 
upper  part  of  that  highway.  (The  course  of  the  road  stopped 
up  and  the  course  of  Egg-lane  were  delineated  in  a  map  an- 
nexed to  the  case,  which  was  a  copy  of  that  enrolled  at  the 
Sessions  with  the  proceedings.)  On  the  3d  of  September  1803 
that  part  of  the  highway  which  passed  by  the  plaintiff's  gate, 
and  led  into  Egg-lane,  was  stopped  up  by  the  authority  of  two 
justices,  whose  orders,  together  with  all  the  proceedings  re- 
specting the  said  road,  were  duly  enrolled  by  the  clerk  of  ihe 
peace  for  the  county  of  Worcester.  The  orders  and  proceedings 
enrolled  are  as  follow :  (These  proceedings  were  all  set  out  at 
length  in  the  case.     They  were  in  substance,)   1st,  the  autho-  s 

rity  of  the  plaintiff  Mr.  Welch  of  Hawford  in  the  parish  of 
Claines,  and  of  Mr.  Wall  of  Worcester^  the  owners  of  the  land 
described  in  the  plan  through  which  part  of  the  road  in  question 
was  described  as  intended  to  be  diverted  and  turned,  consenting  to 
making  and  continuing  such  new  highzcoT/  through  their  said 
lands.  Given  under  their  hands  and  seals  the  17ih  of  September 
1803.  The  2d,  An  order  under  the  hands  and  seals  of  T.  B. 
and  G.  T.,  two  justices  of  the  peace  for  the  county  of  Worcester, 
stated  to  be  made  at  a  special  Sessions  holden  at  Hawford  iu 
the  parish  of  Claines  in  the  hundred  of  Oswaldslow  in  that 
county;  stating  that  "  On  Friday  the  23d  of  September  1803, 
having,  upon  a  view,  found  that  a  certain  part  of  a  highway 
within  the  said  parish  of  Claines,  &c.  branching  out  of  the  turn- 
pike 
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1807.        pike  road  leading  from  Worcester  to  Kidderminster,  &c.  in  a^ 
..,  north-eastwardly  direction  by  the  side  of  and  close  to  the  gate 

against        *  ^*  ^^^  entrance  to  the  dwelling-house  of  Wm.  Welch  Esq.  at 
Nash.        Hawfordf  &c.  and  leading  by  the  said  gate  in  the  same  direction 
L  3"7  J      into  Egg-lane  in  the  said  parish  to  a  certain  mill,  &c.  lying 
between  that  part  of  the  highway  which  is  by  the  side  of  and 
close  to  the  gate  at  the  entrance  to  the  dwelling  house  of  the 
said  Wm.  Welch  at  Hawford  aforesaid,  and  on  other  part  there- 
of where  it  runs  into  and  adjoins  the  said  lane  called  Egg-lane, 
of  the  length  of  480  yards  or  thereabouts,  and  particularly  de- 
lineated and  described  in  the  plan  annexed,  may  be  diverted  and 
turned,  so  as  to  make  the  same  more  commodious  to  the  pub- 
I  lie;  and  having  viewed  a  course  proposed  for  the  «ea' highway 

in  lieu  thereof  through  the  lands  of  the  said  W.  W.  and  S.  W. 
&c.  both  situate  in  the  parish  of  Claines  aforesaid,  and  along 
the  said  lane  called  Egg-lane  to  its  entrance  at  the  end  thereof 
into  the  said  turnpike  road  leading  from  Worcester  to  Kidder- 
minster, of  the  length  of  667  yards  or  thereabouts,  and  of  the 
breadth  of  14  feet,  particularly  described  in  the  plan  hereto 
annexed ;  and  having  received  evidence  of  the  consent  of  the 
said  W,  W.  and  S.  W.  respectively  to  the  said  highway  being 
made  through  their  said  lands  respectively  hereinbefore  described, 
by  writing  under  their  hands  and  seals  :  do  hereby  order  the  said 
highway  to  be  diverted  and  turned  ihrough  the  said  lands  belonging 
to  the  said  W.  W.  and  S.  TV.  and  along  the  said  lane  called  Egg- 
lane  to  the  end  thereof  at  its  entrance  in  the  said  turnpike  road." 
The  3d,  An  order  of  the  same  magistrates  and  of  the  same 
date,  stating  that  they,  being  the  justices  who  viewed  the  old 
and  new  highways  described  in  the  plan  annexed,  thereby  cer- 
tified that  they  had  viewed  the  new  highway  therein  described, 
and  that  the  same  was  fit  for  travellers.  The  4th,  An  order 
[  S98  ]  of  the  same  magistrates  and  of  the  same  date,  stating  that  they 
having  "  viewed  the  several  highways  described  in  the  plan 
annexed,  and  made  an  order  for  diverting  the  old  highway ;  and 
being  satisfied  that  the  new  highway  therein  described  is  pro- 
perly made  and  fit  for  travellers,  did  thereby  order  the  said  old 
highwa}',  lying  between  that  part  of  the  said  highway  vihich  is 
»  by  the  side  of  and  close  to  the  gate  at  the  entrance  of  the  dwel- 

ling-house of  W.  W.  Esq.  situate  at  Hawford.  &c.  and  another 
part  thereof  where  it  runs  into  and  adjoins  Egglane,  also  situate 
in  the  parish  of  Clgines  aforesaid,  of  the  length  of  480  yards  or 

there- 
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thereabouts,    and  of  the  breadth  of  feet  or  thereabouts         1807. 

upon  the  average,  as  appears  by  the  said  plan,  to  be  stopped  up,       ^ 
and  the  lands  and  soil  of  so  nnuch  thereof  which  lies  between         agairat 
the  said   side  of  and  close  to  the   gate  at  the  entrance    to  the  NasH 

dwelling-house  of  the  said  IV.  JV.  on  the  north-east  corner  of  a 
shrubbery  of  the  said  W.  W.   to  be  vested  in  the  said  W.  W. 
whose  lands  adjoin  thereto,  in  exchange  for  the  land  of  the  said 
Jf .  W.  and  of  S.   Wall  of,  &c.  taken  for  making  the  said  new 
highway  ;  the  said  W.  W.  having  compensated  and  satisfied  the 
said  S.  W.  for  the  land  belonging  to  him  the  said  5.  W.y  so 
taken  for  making  part  of  the  new  highway;  and  the  said   W. 
W.  having  also,  at  his  own  expence,  completed   the  whole  of 
the  said  new  highway;  and  that  the  land  and   soil  of  die  resi- 
due of  the  said  road  which  lies  between   the  north-east  corner 
of  the  shrubbery  of  the  said  W.  W^  and  the  place  where  it  runs 
into  and  adjoins  Egg-lane  shall  be  sold  by  the  surveyor  of  the 
highways  of  the  said  parish  of  dairies''  &c.     Against   these 
proceedings  and  orders  the  defendant  appealed  to  the  Michael- 
mas Quarter  Sessions  1803  ;  upon  which  appeal  the  proceedings 
and  orders  of  the  justices  were  confirmed.     After  this  determi-      r  399  "j 
nation   of  the  appeal,  viz.  at  the  time  laid   in  the  declaration, 
the  defendant  came  with  his  servants  to  the  place  where  the 
road  had  been  stopped  in  pursuance  of  the  order  of  the  magis« 
trates,  and  cut  down  twenty  one  feet  of  railing  which  had  been 
placed  along  the  side  of  afield  belonging  to  himself,  from  which, 
before  the  road  was  stopped  up,  he  passed  by  a  gate  into  the 
road  in  question.    He  also  cut  down  one  of  the  posts  to  which  the 
railing  wasjixed;  which  railing  and  the  post  stood  in  a  ditch  along 
the  side  of  the  defendant's  field,  the  soil  of  which  ditch  belonged  to 
the  defendant,  and  formed  no  part  of  the  road  which  had  been 
stopped  up.     On  the  part  of  the  defendant  it  was  proved  that 
at  the  time  when  the  road  which  passed  by  the  plaintiff's  gate  ' 

was  stopped  up,  the  magistrates  had  only  widened  the  course  of 
Egg-lane  bi/  throwing  into  it  those  several  pieces  of  land  (all  on  the 
right  hand  side  o/'Egg-lane)girew  up  by  the  plaintiff  and  Mr.  Wall 
as  stated  m  the  proceedings;  but  had  not  otherwise  given  it  anew 
direction ;  the  left-hand  side  of  Egg-lane  remaining  as  before 
tvithout  any  addition.  JEgg-/(^«e,  though  a  carriage  road  before 
this  alteration,  was  so  narrow  as  to  be  inconvenient  for  carriages 
to  go  along  it,  and  was  in  almost  an  impassable  state,  until  it 
was  put  into  complete  repair  by  the  plaintiff,  at  a  considerable 
expence.  He  also  proved  that  Mr.  Tuberville  one  of  the  magis- 
VoL.  VIII.  Y  trates 
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1807.        trates  by  whom  the  order  was   made,  though  a  justice  of  the 
— '"         county  of  Worcester,  (as  all  justices  are ;  none  of  them  being 
ae^ainst        «ppointed  to  particular  hundreds  ;)   and  acting  therein,  did  not 
I4ash         at  that  time  reside  mthin  the  hundred  of  Oswaldslow  (a);  and 
that  though  there  were  other  acting  magistrates  residing  within 
[  400  J       the  said  hundred  of  Onwaldslozo,  none  of  these  were  summoned, 
or  received  notices  to  attend  the  special  sessions  at  which  the 
I  several  orders  before  stated  were  made  by  Mr.  Bund  and  Mr. 

Tuberville.  To  this  evidence  adduced  by  the  defendant  the 
plaintiff's  counsel  objected  :  insisting  that  the  orders  of  the 
magistrates,  confirmed  upon  appeal  by  the  Court  of  quarter 
sessions,  were  conclusive  as  to  these  matters  ;  and  that  they 
could  not  be  entered  into  this  in  action.  Mr.  Baron  Sutton, 
however,  received  the  evidence,  subject  to  the  opinion  of  this 
Court.  The  questions  for  the  opinion  of  the  Court  were,  1st, 
whether  the  evidence  adduced  on  the  part  of  the  defendant, 
and  objected  to  by  the  plaintiff;  counsel,  were  properly  re- 
ceived. And  if  so,  2dly,  whether  the  defendant  were  entitled 
to  a  verdict  on  the  second  issue.  And  Sdly,  whether  the 
plaintiff  were  entitled  to  a  verdict  on  the  last  issue ;  the  defend- 
ant not  having  justified  cutting  dowo  and  removing  the  post 
damage  feasant  on  his  land.  This  case  was  to  be  turned  into 
a  special  verdict  if  the  Court  should  so  direct. 

Puller,  for  the  plaintiff,  contended,  first,  that  the  whole  pro- 
ceedings for  turning  the  road.  Sec.  having  been  confirmed  on 
appeal  to  the  quarter  sessions,  to  which  jurisdiction  of  the  sub- 
ject matter  was  given,  the  judgment  of  that  Court  was  conclu- 
sive upon  the  right  of  all  parties  ;  and  its  propriety  could  not 
be  questioned  ia  this  action.  It  is  insisted  however  that  the 
39th  sect,  of  the  general  highway  act  13  Geo.  3.  c.  78.  imposes 
as  a  necessary  condition  on  the  exercise  by  the  magistrates  of  the 
power  given  to  them  of  stopping  up  an  old  highway,  that  they 
should  set  out  a  new  highway:  and  that  here  no  new  highway 
has  in  fact  been  set  out,  but  only  an  old  highway  widened  by 
the  addition  of  detached  pieces  of  the  Land  adjoining  to  one  side 
[  401  J  of  it.  But  whether  a  new,  road  has  or  has  nut  been  set  out  is 
purely  a  question  of  fact,  and  therefore  like  the  question,  whe- 
ther more  commodious  or  not  to  the  public,  more  proper  for 
the  consideration  of  the  sessions  than  for  this  Court.     The  same 

(a)  This  was  considered,  upon  the  argument,  to  be  of  no  conse- 
quence :  the  statute  is  in  this  respect  ouly  directory. 

section 
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section  of  the  act  says,  that  it  shall  be  lawful  for  any  person  ag-  1807. 
grieved  by  any  such  order  or  proceeding  to  make  his  complaint  ■ 
thereof  by  appeal  to  the  next  sessions  after  the  order  made,  who  a^ain^ 
are  authorized  to  hear  zwAJinally  determine  such  appeal :  and  if  Nash. 
confirmed  on  appeal,  the  inclosures  may  be  made,  and  the  ways 
stopped  up ;  and  the  proceedings  thereupon  shall  be  binding  and 
conclusive  to  all  persons  whomsoever.  It  certainly  therefore  was 
the  intention  of  the  legislature  to  give  the  sessions  conclusive 
jurisdiction  over  some  matters  ;  and  it  is  difficult  to  imagine  any 
subject  more  proper  for  their  consideration  than  the  fact  of  a 
new  road.  AH  through  the  orders  the  new  road  is  mentioned 
as  contradistinguished  from  the  old  one :  and  it  cannot  now  be 
inquired  of,  how  the  new  road  was  made.  In  Davidson  v. 
Gill  (a)  the  order  of  the  justices  for  stopping  up  the  old,  aud 
setting  out  the  new  road,  was  defective  upon  the  face  of  it,  in 
not  following  the  form  prescribed  in  the  schedule,  which  re- 
quires the  length  and  breadth  of  the  new  road  to  be  set  out ; 
which  defect  it  was  considered  might  be  taken  advantage  of  in 
a  collateral  proceeding.  But  here  the  proceedings  are  all  re- 
gular upon  the  face  of  them.  Supposing  however  that  the 
setting  out  of  a  new  road  is  an  indispensible  condition  of  the 
power  of  the  magistrates  to  shut  up  the  old  road;  and  that  the 
fact  of  setting  it  out  is  inquirable  in  a  collateral  proceeding  ; 
he  contended  that  the  widening  of  another  old  road,  so  as  to 
make  it  more  commodious  to  the  public,  would  satisfy  the  pro- 
vision of  the  act.  [^Grose,  aud  Lawrence,  Justices,  asked  whe- 
ther if  there  were  two  roads  both  narrow  and  inconvenient^  r  402  1 
leading  to  the  same  place,  the  magistrates  could  not  order  one 
of  them  to  be  widened,-  without  stopping  up  the  other:  and  re- 
ferred to  the  l6th  sect,  of  the  act  which  expressly  gives  them 
jurisdiction  to  widen  roads  which  are  inconveniently  narrow, 
where  the  same  may  be  conveniently  done,  without  diverting 
them.]  That  section  applies  to  a  different  case,  where  no  con- 
sent is  necessary  of  the  owners  of  the  lands  over  which  the  new 
road  is  to  be  turned.  But  the  IQth  sect,  which  gives  the 
power  of  diverting  an  old  road  with  such  consent,  does  not  in 
terminis  impose  it  as  a  condition  that  an  entire  new  road  shall 

(a)  1  East,  64. 

Y  2  be 
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I8O7.        be  made  in  lieu  of  the  old  one,  throughout  the  whole  course  of 
'  it.     Nor  will  the  Court  put  so  strict  an  interpretation  upon  the 

fisraimt        words  when  so  ranch  latitude  of  discretion  was  meant  to  be  left 

t^ASH.  to  the  Justices.  And  here  there  is  a  new  road  running  parallel 
with  the  old  highway  along  Egg-lane. 

Lord  Ellenborough  C.  J.  This  is  a  question  of  jurisdic- 
tion :  the  magistrates  have  only  jurisdiction  conferred  on  them 
in  a  given  case  :  ^hey  may  divert  an  old  road,  so  as  to  make  it 
nearer  or  more  commodious  to  the  public ;  that  is,  by  making 
a  new  road.  The  whole  section  contemplates  that  a  new  high- 
way is  to  be  made  in  lieu  of  the  old  one  which  is  to  be  stopped 

.'  up;  and  the  magistrates  can   only  order  the  old  highway  to  be 

stopped  up  on  the  condition  that  a  new  highway  has  been  made 
and  put  in  a  proper  slate.  But  what  diverting  or  turning  of 
the  old  road  has  there  been  in  this  case?  or  what  new  highway 
has  been  given  in  lieu  of  the  old  one  which  is  stopped  up  ? 
The  facts  are  simply  these ;  the  magistrates  have  extinguished 
and  stopped  up  one  old  road,  and  have  enlarged  another  in  dif- 
ferent parts  of  it :  but  the  termini  a  quo  and  ad  queni,  and  the 

[  403  ]  direction  of  it,  ren:ain  the  same  as  before.  Increasing  the 
width  of  one  old  highway  is  neither  diverting  another  old  high- 
way, nor  making  a  new  one :  and  the  justices  cannot  make 
facts  by  their  determination  in  order  to  give  to  themselves  ju- 
risdiction, contrary  to  the  truth  of  the  case.  There  is  the  less 
reason  too  for  saying  that  a  new  highway  has  been  set  out  in 
lieu  of  the  old  one,  because  Egg-lane  has  not  been  widened 
through  its  whole  course,  but  the  additions  are  only  made  in 
patches;  so  that  if  the  whole  course  of  the  highway  there  were 
stopped  up,  there  would  be  no  continuity  of  road  in  any  other 
place  in  lieu  of  the  other  old  highway  which  has  been  stopped 
up.  Therefore  however  desirous  we  may  be  of  consulting  the 
convenience  of  individuals  in  this  respect,  in  a  case  too  where 
we  may  reasonably  conclude  from  the  adjudication  of  the  ma- 
gistrates in  sessions  that  the  alteration  is  more  commodious  to 
the  public :  yet  the  words  of  the  act  are  too  strong  to  get  over; 
and  we  cannot  extend  the  jurisdiction  of  others  any  more  than 
we  can  our  own. 

Grose  J.  declared  himself  of  the  same  opinion  ;  and  referred 
to  the  l6th  section,  as  pointing  out  the  distinction  between 

widening 
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widening  an  old  road,  which  is  there  provided  for;  and  divert-         1807. 

ujg  the  old  and  making  a  new  road  pxeparatory  to  stopping  up  

the  old  one,  which  is  provided  for  by  the  19lh  section.  ^     .   ^ 

Lawrence  J.  The  Justices  cannot  give  themselves  juris-  Nash 
diction  in  a  particular  case  by  finding  that  as  a  fact  which  is 
not  the  fact.  Suppose  they  had  turned  the  road  through  a 
man's  grounds,  without  his  consent,  would  their  finding  the 
fact  of  his  consent  give  them  jurisdiction  under  this  section  [  404  ] 
when  the  act  had  given  them  none?  Or  suppose  they  had 
turned  it  through  any  of  the  excepted  places  (a).  The  words 
of  the  19lh  section  are  divert  or  turn ;  which  certainly  mean 
altering  the  direction  of  the  road.  Then  all  through  it  speaks 
of  such  new  highway  in  contradistinction  to  the  old  highway ; 
that  means  such  new  highway  by  the  diversion  or  turning  of  the 
old  one.  The  widening  of  Egg-lane,  in  different  parts,  which 
was  -a  highway  before,  does  not  answer  the  description  of  a  new 
highway  in  the  19ih  section.  The  l6lh  section  affords  a  com- 
ment on  the  19th,  which  it  is  difficult  to  get  rid  of;  for  the 
latter  uses  the  words  diverted  and  turned,  as  different  from  wi- 
dened and  enlarged  in  the  former  section. 

Lb  Blanc  J.  observed  that  the  fact  did  not  support  the  ar- 
gument. < 

Puller  then  contended  that  the  plaintiff  was  entitled  to  a 
verdict  on  the  new  assignment. 

The  Court  said  they  were  with  him  on  that  point ;  for  that 
the  defendant  could  not  justify  under  the  general  issue  the  cut- 
ting the  posts  and  rails  of  another,  though  put  upon  the  defend- 
ant's own  soil. 

Martin  for  the  defendant  urged  that  if  one  fixed  posts,  &c.       r  ^qij 
on  another's  land,  he  made  them  the  property  of  that  other : 
and  referred  to  Stead  v.  Gamble  (6).     But 

The  Court  said  that  was  a  case  of  costs,  and  not  of  pleading, 
and  did  not  apply  to  the  present.  That  here  the  defendant 
makes  it  part  of  his  complaint,  that  the  plaintiff  had  put  his 
posts  and  rails  on  the  defendant's  land  across  the  highway :  and 

(a)  Vide  *.  16. 

(6)  7  East.  325.  But  it  was  no  part  of  the  question  in  that  case 
whether  a  wrongful  placing  of  rails  by  a  stranger  in  another's  soil 
transferred  the  property  in  them  to  the  owner  of  the  soil. 

Y  3  the 
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1807.'        llie  case  reserved  shews  that  the  posts  and  rails  were  meant  to 
~-~        be  slated  as   the  property  of  the  plaintiff:   the  cutting  them, 
against        I'lerefore^  could  not  be  justified  under  the  general  issue. 
Nash,  ,         Postea  to  the  plaintiff  on  the  general  issue  to 

the  new  assignment:  and  a  verdict  to  be 
entered  for  the  defendant  on  the  other 
issue. 


Saturday^  The  KiNG  against  The  Inhabitants  of  Horsley. 

May  9th. 

A*o/«nextof    C^JRAH  BJRNFIELD,  widow,   a  pauper,  was  removed 

kin  has  such  [yy  ^^  order  of  two   justices  from  the  parish  of  Horsleu  to 

an  equitable      ,  •,/.,<       •         i_ii  e  ^i  ^  rn, 

interest  ui  a     the  parish  of  Avemng,   both  m  the  county  of  (jloucester.     Ihe 

leasehold  tt-    Sessions  on  appeal  quashed  the  order,  subject  to  the  opinion  of 

iheTntestate    ^'^'^  Court  on  a  case,  stating  that  the  pauper  is  the  widow  of 

that  she  f-ains  John  Ba7'Tifield,  who  died  in   1801,  and  was  legally  settled  in 

a  setilenieiit  jj-enws.  That  W.  Palter,  the  father  of  the  pauper  Sarah, 
by  residuiv  z-i     .  •  r     r  7 

40  days  in        (l>ed  about  Christmas  ISO'S,  mtestate,  possessed  of  a  leasehold 

the  same  house  in  Horsley  of  405.  per  annum,  for  a  term  of  years ;  leav- 

the  intes-  '"8  ^   widow,  3.id  the  pauper,  his  only  child  whom  he  had  by 

late's  death,  a   former  wife.     That  W.  Palzera  widow  died  about  a  month 

Ssfrafion  ^^*®'"  ^*^^  husband.     That  upon  the  death  of  W.  Palzer,  the 

framed  to  pauper  his  daughter,  who   had  previously  *  occupied  the  said 

ner.  And  it  leasehold  house  by  permission  of  her  father,  continued  to  reside 
matters  not      ..-„,,,       ^  ,  ,       •     i  ,  ,      ,   ,      , 

that  ilie  wi-     '"  ''  t'"  the  death  or  her  mother-m-law,  when  she  left  the 

dowofthe       house,   and  let  it  to  a  tenant,   who  occupied  it  for  three  years 

■»ived  him   if  ^""O'l^   that  time,  and  paid  the  rent  for  it  to,  the  pauper.     That 

she  died  af-     the  pauper  during  this  time,  and  until  the  date  of  the  order  of 

wi'thout  removal,  resided  with  her  family  in  Horsley.    That  on  the  11th 

having  taken    of  Jan.   1806  the  pauper  obtained  letters  of  administration  to 

out  adminis-    her  father  W.  Palzer:  and  on  the  29th  of  the  same  month  she 
tratioii,  leav- 
ing the 

other  sole  next  of  kin  to  the  intestate.  But  no  settlement  is  gained  by  the  mere  re- 
lation back  to  the  death  ot  the  intestate  of  the  letters  of  administration  when  granted, 
taken  out  only  18  days  before  the  next  of  kin  parted  with  her  interest  in  the  lease- 
liod;  so  as  to  connect  the  residence  for  those  18  days  with  a  residence  by  such  next 
of  km  in  the  same  parish  for  more  than  40  days,  after  the  deaths  of  the  intestate  and 
his  widow,  before  such  administration  granted. 

*[  406  3  sold 
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sold  and  assigned  her  interest  in  the  said  premises  to  W.  Daniels         1807. 

who  has  ever  since  continued  in  possession.  

Gaselee,  W.  E.  Taunton,  and  Lord,  in  support  of  the  order  of  '^ata!^»i?^ 
sessions,  contended  first,  that  the  pauper,  as  sole  next  of  kin  of  The  Inbabi- 
her  intestate  father  (after  the  death  of  her  mother-in-law)  had  *ants  of 
such  an  equitable  interest  in  the  leasehold  property,  that  by  re- 
siding 40  days  in  the  same  parish  she  gained  a  settlement.  Ja 
Rex  V.  Cold  Asht07i  (a)  Lord  Maws/?eM  distinguished  between  the 
case  of  a  sole  next  of  kin,  and  where  there  were  others  entitled 
in  an  equal  degree ;  that  the  former  might  gain  a  settlement  by 
residing  40  days  in  the  parish  where  (he  intestate's  property  was 
before  administration  granted.  And  this  distinction, was  re- 
cognized by  Kenyon  in  Rex  v.  Offchurch  (h).  The  cases 
which  have  been  determined  against  the  settlement  of  the  next 
of  kin,  are  either  where  more  than  one  were  beneficially  enti- 
tled under  the  statute  of  distributions,  although  one  only  were 
entitled  to  take  out  administration  ;  or  where  administration 
was  not  taken  out  at  all ;  or  at  least  not  taken  out  till  after  the  [  407  [] 
interest  in  the  premises  expired  in  respect  of  which  the  settlement 
would  accrue.  Such  were  the  cases  of  Rex  v.  Widworthy  (c), 
South  Sydenham  v.  Lamerton  (d),  Rex  v.  Lower  Swell  {e),  Rex 
V.  Northcurry  (f),  and  Rex  v.  Chew  Magna  (g).  [A  doubt  was 
throw n  out  in  the  course  of  the  argument,  whether  the  pauper 
though  sole  next  of  kin  to  her  father,  were  solely  entitled  in 
interest :  for  the  representatives  of  the  mother-in-law  would  be 
entitled  (o  her  share.  But  it  was  answered  that  none  other 
appeared  on  the  case  to  be  entitled,  and  the  mother  might  in 
fact  have  had  no  next  of  kin,  or  she  might  have  been  a  natural 
child,  and  so  could  nut  have  any  by  law  ;  or  the  pauper  might 
have  been  her  sole  next  of  kin.]     2dly,  They  contended,  that 

(a)  Burr.  S.  C.  450.  (b)  4  Term  Rep.  117. 

(e)  Burr.  S.  C.  109.  Andr.  4  and  Cos.  temp.  Hardw.  392 
{d)  Case  of  Set.  95.  from  whence  it  is  cited  in  Burn't  Just.  tit. 
Poor,  lit.  Settlement  by  Estate,  and  in  chap.  10.  of  ConU's  Bott  under 
the  same  title.  1  Stra.  67.  reports  the  saii.e  case  on  a  different 
point.  10  Mod.  388.  states  the  point,  but  says  that  the  Court  gave 
no  opinion  upon  it.  Fol.  81.  S.C.  shews  that  it  was  the  case  of  a  soU 
next  of  kin. 

(«)  Burr,  S,  C,  436.  (f)  Cald.  137.  (g-)  Cald,  3^5. 

Y  4  the 


HORSLEY. 


[  408  ] 
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1807*         the  letters  of  administration,  which  were  in  fact  taken  out  18 
^  days  before  the  removal,  and  while  the  pauper's  interest  in  the 

^asainst  premises  still  subsisted,  (which  distinguished  the  case  from  that 
The  Inhabi-  of  Rex  v.  Widworthy)  had  relation  back  to  the  death  of  the  in- 
,1^°^*,  R  V  testate,  so  as  to  vest  in  her  the  legal  property  of  the  term  from 
that  time.  This  is  laid  down  in  1  Com.  Dig.  tit.  Administrationf 
B.  10.  which  cites  a  case  in  C.  JB.  M.  9  Ann,  and  2  Rol.  Ahr. 
554.  /.  15  and  25.  which  latter  books  refer  to  18  jFf.  6.  22.  b. 
(with  a  dubilatuh)  and  S6  H.  6.  8.  and  Wittingstall  v.  Sir 
Miles  Sands.  JE.  11  Car.  1.  which  was  affirmed  in  error.  So 
in  ejectment  by  an  administrator  the  demise  may  be  laid  before 
administration  granted :  for  when  granted,  it  will  relate  back 
and  shew  the  title  in  the  administrator  from  the  death  of  the 
intestate.  Here  then  the  pauper  has  had  both  in  actual  posses- 
sion, and,  by  relation,  a  legal  title,  if  that  be  necessary,  in  the 
estate,  for  more  than  40  days,  during  which  time  she  resided  in 
the  same  parish. 

Phelps  contr^,  on  the  first  point,  said  that  this  was  not  like 
the  case  of  a  cestuy  que  trust ;  for  if  so,  it  would  make  no  dif- 
ference whether  there  were  one  or  more  next  of  kin  entitled  to 
claim  administration;  but  all  the  cases  agreed  that  if  there 
were  more  than  one  so  entitled,  no  settlement  could  be  gained 
by  their  residence  on  the  estate  :  and  though  there  were  some 
dicta  in  favour  o»  a  sole  next  of  kin  ;  yet  it  had  never  been  so 
decided,  and  the  distinction  could  not  be  supported  on  princi- 
ple :  and  as  far  as  the  point  was  in  judgment  in  South  Sydenham 
V.  Lamerton,  the  decision  is  the  other  way.  Strictly  speaking, 
he  said,  no  person  was  entitled  as  of  ^ight  to  administration  ; 
for  it  was  in  the  discretion  of  the  Ordinary  to  grant  it  even  to  a 
stranger,  though  there  were  other  next  of  kin  to  the  intestate  ; 
and  it  was  still  often  granted  to  a  creditor.  [Lord  Ellenbo- 
borough  C.  J.  It  is  so  much  a  claim  of  right  in  a  sole  next  of  kin, 
that  if  the  Ordinary  refused  to  grant  administration  to  him,  the 
Court  will  issue  a  mandamus  to  enforce  it.  And  Lawrence  J. 
said  that  there  was  a  case  in  the  books  (a)  of  two  next  of  kin 
a  widow  and  child  ;  where  though  the  Court  refused  to  issue  a 
mandamus  to  the  Ordinary  to  grant  administration  to  one  of 
them  in   particular ;  yet  they  commanded  him  to  grant  it  to 

(fl)  Vide  Anonymous,  1  Slra.  652. 

one 
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one  or  other  of  the  next  of  kin,  leaving  him  to  make  the  elec- 
tion amongst  persons  having  equal  claims  (a).]  Then  as  to 
the  point  of  relation  ;  though  the  administration,  when  granted, 
may  vest  the  property  in  the  administrator  as  from  the  death 
of  the  intestate  for  the  purpose  of  suit ;  yet  it  cannot  have  the 
effect  of  making  the  next  of  kin  irremoveable  for  a  time  past, 
when  it  must  be  admitted  that  she  was  removeable,  unless  by  rea- 
son of  any  equitable  interest  which  as  sole  next  of  kin  she  might 
have  in  the  premises.  In  fact,  she  was  only  irremoveable,  by 
reason  of  administration,  for  18  days  instead  of  40.  Rex  v. 
Widworthij  is  in  point  to  this  part  of  the  case. 

The  Court  then  said,  that  they  had  no  doubt  upon  the  last 
point ;  that  the  grant  of  administration  could  not  operate  by 
relation  to  make  a  person  irremovable  for  a  time  past,  who 
during  that  time  was  removeable.  But  they  would  look  into 
the  cases  upon  the  other  point,  in  deference  to  the  opinion  inti- 
mated by  Lord  Mansfield  in  some  of  ihe  cases  as  to  a  dis- 
tinction in  favour  of  a  sole  next  of  kin.  And  a  few  days  after- 
wards 

Lord  Ellenborough  C.  J.  delivered  judgment.  This  is 
tlie  case  of  a  sole  next  of  kin  exclusively  entitled,  after  the  death 
of  her  mother-in-law,  to  administration  of  the  personal  estate 
of  the  intestate,  her  father.  And  the  question  is,  whether  the- 
pauper  having,  after  she  became  such  sole  next  of  kin  to  the 
intestate,  resided  more  than  40  days  in  the  parish,  in  which  a 
leasehold  tenement  of  40s.  per  ann.  belonging  to  the  intestate 
lay,  thereby  gained  a  settlement  in  that  parish  {  This  is  not  a 
settlement  claimed  under  the  stat.  0  Geo.  I.  c  ?•;  the  estate  not 
having  come  to  the  pauper  by  purchase:  but  it  is  claimed  on 
the  mere  ground  of  a  40  days'  residence  in  a  parish,  without 
being  removeable.  The  grant  of  letters  of  administration, 
though  it  may  have  the  eflfect  of  vesting  the  leasehold  property 
in  the  administratrix  by  relation,  so  as  to  enable  her  to  bring 
actions  in  respect  of  that  property  for  all  matters  affecting  the 
same  subsequent  to  the  death  of  the  intestate ;  and  though  it 
may  also  render  her  liable  to  account  for  the  rents  and  profits 
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(a)  Vide  Fawtry  v.  Fawtnj,  Salk,  36.  and  Blackborough  \.  Davis, 
ibid.  38.  and  vide  3  Salk.  21. 
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of  it  from  the  death  of  the  intestate  ;  yet  it  cannot  operate  by 
relation  for  a  purpose  perfectly  collateral  to  the  purposes  above 
mentioned,  and  which  is  indeed,  legally,  an  impossible  one; 
viz.  for  the  purpose  of  rendering  her  not  removable  at  a  time 
past,  when,  as  far  as  the  letters  of  administration  are  concerned, 
she  was  removeable  for  want  of  them  ;  and  when  any  order 
which  might  have  happened  to  be  made  for  her  removal,  (as 
no  letters  of  administration  then  existed,)  could  not,  as  was 
held  in  Rex  v.  PVidzcorthy,  be  quashed  afterwards  upon  the  sub- 
sequent grant  of  them.  It  remains  therefore  to  be  considered, 
whether  upon  any  other  ground  than  the  relation  of  the  letters 
of  administration  to  the  death  of  the  intestate,  and  the  vesting 
of  the  leasehold  property  thereby  in  the  administratrix,  she  can 
be  held  to  have  been  irremoveabte,  during  the  former  part  of 
her  residence  prior  to  the  grant  of  administration  :  which  comes 
at  last  to  this  question,  whether  a  person  can,  for  this  purpose, 
become  the  owner  of  a  chattel  real,  which  had  belonged  to  the 
intestate,  before  the  actual  grant  of  administration  to  such  per- 
son ?  It  will  be  recollected,  that,  upon  the  death  of  her  mo- 
ther-in-law, the  pauper  became  sole  next  of  kin  to  the  intestate  : 
it  was  in  her  power,  therefore,  at  any  moment  afterwards  to 
have  clothed  herself  exclusively  with  the  legal  character  and 
rights  of  an  administratrix.  Lord  Mansfield,  in  Rex  v.  Cold 
Ashtoriy  observes  that  there  is  "  a  great  difference  between  a 
sole  next  of  kin,  and  where  several  persons  in  equal  degree  have 
all  of  them  (as  in  that  case  they  had)  an  equal  right."  In  Rex 
V.  North  Curry,  Lord  Mansfield  again  observed,  that  the  widovr 
(the  pauper  in  that  case)  ^'  was  not  properly,  and  in  the  sense 
"  of  the  cases,  the  sole  next  of  kin ;"  thereby  intimating  what 
would  have  been  his  opinion  if  the  pauper  had  been  sole  next  of 
kin.  The  effect,  however,  of  a  40  days'  residence  by  a  sole  next 
of  kin  has  never  yet  received  a  judicial  decision.  The  circum- 
stance occurred  indeed,  in  point  of  fact,  in  the  case  of  South 
Sydenham  v.  Lamerton,  1  Str.  57  ;  but  it  was  argued  and  de- 
cided on  a  different  ground.  Adverting  to  the  intimation 
given  by  other  judges,  of  what  would  be  their  opinion  upon 
such  a  case  as  the  present,  if  it  should  come  before  them,  and 
to  the  reason  of  the  thing  :  according  to  which  the  exclusive 
right  to  enforce  the  proper  means  of  acquiring  a  legal  title  to 
the  property,  coupled  with  the  actual  enjoyment  of  it  in  the 

mean 
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roean  time  through  the  occupation  of  a  tenant,  gives  so  much 
colour  of  right  to  reside,  without  being  removed,  viithin  the 
parish  in  which  the  property  is  situate,  as  to  exempt  such  resi- 
dence from  being  considered  as  a  vagrant  intrusiou  into  a  parish 
in  which  the  party  has  nothing  of  his  own,  within  the  purview 
and  scope  of  the  poor  laws;  and  to  the  determinations  there- 
upon ;  we  are  of  opinion,  that  in  a  case  in  which  (he  language 
of  no  statute  upon  the  subject  precludes  us  from  so  determining ; 
and  where  no  principle  of  convenience,  nor  any  decided  case, 
is  contravened  by  such  a  determination ;  we  are  well  warranted 
in  considering  that  a  settlement  was  gained  by  a  residence  of 
40  days  within  the  parish  in  which  a  pauper,  thus  circum- 
stanced in  respect  to  real  property  there  situate,  resided ;  and 
of  course  that  the  order  of  Sessions,  discharging  the  order  of 
removal,  must  be  aflBrmed. 
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Birch  against  Triste.  5,^,„,.^^y^ 

May  9th. 

LORD  Ellen  BO  ROUGH  C.  J.  delivered  the  opinion  of  the  where  a  first 
Court  in  this  case:  whicfi  had  stood  over  some  days  for  writ  of  error 

""-'"»'-"•  .        .  ,  pul'a,V"„dt 

This   was  a  rule  obtained  early  in  this  term,   on  the  part  of  by  the  act  of 

the  defendant,  calline  on   the  plaintiff  to  shew  cause  why  (he  ^M  P'^'ntift 

•         ,        .  J   •       I-  L      ij  L  m  error,  a 

execution   issued  and  executed  in   this  cause  should  not  be  set  second  writ 

aside,  on  the  ground  that  the  same  was  irregular;    it  having  of  error 

been  sued  out  after  a  writ  of  error  allowed  and  bail  put  in:  or  (|,g  sa,j,g 

if  the  Court  should  be  of  opinion  that,  under  the  circumstances,  court  is  not  a 

the  writ  of  error  was  not   a  superseadcs,   still  that  the  plaintiff  ^fgxecutbn 

ought  not  to  have  sued  out  execution  without  having  first  ap-   aslhetirst 

plied  to  the  Court  for  leave  so  to  do.     On  shewing  cause  against  '^'  f*"^  ^^^' 

I  11  1        .       t  1  1        .   r      1         •      cution  mav 

the  rule  the  facts  appeared  to  be  these  :   that  the  defendant   in  then  be  sued 

Michaelmas  term  last  sued  out  a  writ  of  error  on  a  judgment  ""t  without 

obtained  against  him  in  this  Court,  and  had  the  same  allowed,  Courf.    But 

and  served  it  on   the  plaintiff;   but  having  failed  in  perfecting  in  error  of 

his   bail   in  error  in  time,  he  afterwards  nonprossed  his  own  J"^^  cor^ni 

vohis,  which 
is  not  within  the  statutes  requiring  bail  in  error,  the  writ  of  error  is  or  is  not  a  su- 
perseades  according  lo  circumstances;  and  the  Court  must  be  moved  for  leave  to 
sue  out  execution  pending  it, 

writ 
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1807.  writ  of  error;  and  then  sued  out  a  new  writ  of  error;  got  the 
same  allowed,  and  perfected  his  bail :  and  afterwards  the 
plaintiff,  not  regarding  this  second  writ  of  error,  issued  his  exe- 
Tbiste.  cuiion  on  the  judgment,  without  applying  to  the  Court  for 
[  413  J  leave.  As  to  the  first  point,  no  authority  has  been  shewn  that 
a  second  writ  of  error  sued  out  in  the  same  Court  has  ever  been 
held  to  be  a  supersedeas,  where  the  first  writ  of  error  abated  or 
was  put  an  end  to  by  act  of  the  party,  the  plaintiff  in  error^ 
On  the  contrary,  there  is  a  settled  distinction  between  the  case 
of  a  writ  of  error  abating  by  the  act  of  the  party,  and  of  one 
abating  by  the  act  of  God,  or  by  a  circumstance  which  the 
plaintiff  in  error  could  not  control :  in  the  first  case,  the  plain- 
tiff  in  error  shall  not  by  means  of  a  second  writ  supersede. the 
execution  of  his  adversary ;  for  that  would  be  to  enable  him 
at  his  own  pleasure  to  prolong  (he  delay :  in  the  latter  case,  it 
is  reasonable  that  he  should  not  be  prejudiced  where  he  has  not 
been  guilty  of  laches  ;  as  where  the  writ  has  abated  by  death 
of  the  party  or  of  (he  chief  justice.  Several  authorities  warrant 
this  distinction.  In  Sir  Francis  Duncombe's  case,  1  Mod.  285. 
it  was  held  that  if  a  writ  of  error  abate  in  parliament,  or  the  like, 
and  another  writ  of  error  be  brought  in  the  same  Court^  it  is  no 
supersedeas.  Ilartopv.  Holt,  1  Salk  263,  is  to  the  same  purpose. 
There  after  writ  of  error  in  the  Exchequer-chamber,  on  a  judg- 
ment in  debt  ir.  ihe  King's  Bench,  and  that  judgment  affirmed,  the 
plaintiff  sued  out  a  sci.  fa.  in  6.  R.,  and  had  an  award  of  execu- 
tion ;  on  which  the  defendant  brought  a  writ  of  error  in  the  Ex- 
chequer-chamber, tam  in  redditione  judiciiquam  in  adjudicatione 
executionis  :  notwithstanding  which  the  plaintiff  went  on,  and 
sued  out  execution.  And  a  motion  was  made  to  set  it  aside,  be- 
cause it  was  sued  out  when  there  was  a  writ  of  error  depending. 
And  by  Holt  C.  J.  there  can  be  no  new  writ  of  error  aftrf  the 
justices  and  barons  have  affirmed  or  reversed.  If  a  plaintiff  in  eitor 
£  414  ]  be  nonsuit,  he  shall  not  have  a  new  writ  of  error.  And  the  Court 
held  that  what  the  plaintiff  had  done  was  well,  and  no  con- 
tempt; for  the  writ  of  error  could  be  no  supersedeas  to  the 
execution.  In  Buller  v.  Lusitano  de  Pinna^  2  Stra.  880.  a  writ 
of  error  brought  by  a  feme  sole  abated  by  her  marriage  ;  and 
then  she  and  her  husband  brought  a  second :  and  the  Court 
gave  leave  to  take  ou^  execution ;  it  being  a  delay  occasioned  by 
the  act  of  the  plaintiff  in  error.     The  case  of  Jenkins  v.  Bates 

is 
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is  very  shortly  reported  in  2  Stn  1015.;  but  we  have  seen  a          1807. 
fuller  note  of  it  to  the  same  effect  from  Mr.  Ford's  MS.     Ac- 
cording to  that  note  it  appears,  that  the  plaintiff  brought  a  writ 
of  error  on  a  judgment  in  C.  B.  as  a  ferae  sole  :  and  the  de-      Tr°ieste. 
fendant  sued  out   a  sci.  fa.   to  assign   errors  ;   which  were  as- 
signed by  the  plaintiff  and  her  husband.    The  defendant  pleaded 
in  nullo  est  erratum ;  and   (hen  moved  for  leave   to  take  out 
ejcecution  ;  insisting   that  by  the  marriage  the  suit  was  abated. 
The  plaintiff  insisted,  that  though  the  suit  were  abated,  yet  the 
Court  should   give  time   to  bring  a   new  writ  of  error,  which 
would  be   a  supersedeas  to  the  execution.     The  Chief  Justice 
said,  the  abating  the  writ  is  the  act  of  the  party  :  here  is  no- 
thing to  hinder  the  defendant   from   taking  out  execution  :  and 
as  the   plaintiff  has    voluntarily   defeated   her   own  writ,    she 
may  thank   herself,  and  the  defendant  must  take  out  execution. 
These  authorities  have   settled  the  point,  that  a  second  writ  of 
error  brought  in   the  same  Court  is  nut  a  supersedeas,  as  the 
first  is.     The  remaining  question   is,  whether,  that   being  so, 
the  plaintiff  below  be  obliged  by  the  practice  of  the  Court  to 
apply  to  the  Court  for  leave  to  take  out  execution  ?     And  if  it 
be  clear,  as  we  think  it  is,  that  after  the  first  writ  of  error  has 
been  put  an  end  to  by  the  act  of  the  plaintiff  in  error,  he  cannot       [  415  ] 
supersede  or  stay  the  defendant's  execution  by  a  second  writ  of 
error  brought  in  the  same  Court;  there  is  no  reason  to  oblige 
him  to  apply  to  the   Court  for  leave  to  sue  out  his  execution ; 
which  can  only  occasion  further  expence  and   delay,  and  may 
tend  to  deprive  the  original  plaintiff  of  the  fruits  of  his  judg- 
ment :    although   in   a  questionable  case  it  may  be  a  prudent 
measure  for  the  defendant  in  error   to  apply  to  the  Court  for 
leave  before  he  sues  out  his  execution.     In  Lane  and  others  v. 
Bacchus,  2   2'erm  J^ep.'.  44.  the  Court  refused  to  set  aside  an 
execution  sued  out  before,  but  executed  after,  the  allowance  of 
a  writ  of  error  served  on  the  sheriff  and  the  party  ;  the  plaintiff 
in  error  not  having  regularly  put  in  bail.     In  error  of  matter  of 
fact  coram  nobis,  which  is  not  within  the  statutes  requiring  bail 
in  error,  the  wril  of  error  is  not  of  itself  a  supersedeas  in  the 
first  instance ;  but  is  or  is  not  so  according  to  circumstances ; 
and  those  circumstances  the  Court  will  inquire  into,  on  motion 
for  leave  to  take  out  execution  :  in  case,  therefore,  of  error 

brougiit 
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1807.        brought  coram  nobis,  the  practice  is  that  (he  defendant  in  error 

shall  move  the  court  for  leave  to  take  out  execution.     That  is 

against       ^°  ^^"^  down  in  Ribout  v.  Wheeler ,  Sayer  166.  It  was  a  motion 

Triste.  to  set  aside  a  fieri  facias :  a  writ  of  error  coram  vobis  had  been 
brought,  and  allowed,  and  notice  of  the  allowance  served  on 
the  plaintiff's  attorney  befure  the  fieri  facias  sued  out ;  which  was 
sued  without  leave ;  and  which  writ  of  error  was  not  deter- 
mined. The  Court  made  the  rule  absolute.  And  Denison  J. 
said,  {Ryder  C.  J.  and  Wright  J.  absent),  before  a  writ  of  error 
coram  vobis,  it  not  being  a  writ  of  right,  is  allowed,  there  must 
be  an  affidavit  of  some  error  in  fact;  by  which,  in  case  the  fact 

[  4l6  ]  to  be  assigned  for  error  is  true,  the  plaintiff's  right  of  action 
will  be  destroyed.  A  writ  of  error  coram  vobis  is  not  a  super- 
sedeas in  itself  (a):  but  although  it  be  not,  execution  cannot  be 
taken  out  on  the  judgment  whilst  it  is  depending,  without  leave 
of  the  Court.  It  would  be  very  unreasonable  that  it  should  be 
in  the  power  of  the  plaintiff  to  take  out  execution  upon  the 
judgment,  without  leave  of  the  Court,  whilst  a  question  is  de- 
pending concerning  a  fact,  by  which  if  it  be  true,  the  plaintiff's 
right  of  action  will  be  destroyed.  This  reasoning  does  not  ap- 
ply to  the  case  of  a  writ  of  error  within  the  statute,  where  the 
plaintiff  has  had,  or  might  have  had,  the  benefit  of  it  as  a  super- 
sedeas, but  for  his  own  act  in  determining  it.  We  are,  there- 
fore, of  opinion,  that  there  is  not  any  irregularity  in  the  suing 
out  of  the  execution,  and  that  the  rule  obtained  for  setting  it 
aside  must  be  discharged. 

Rule  discharged. 

(a)  Vide,  Carth.  368,  9. 


IN  THE  FOKTY-SEVENTH  YeAR  OF  GEORGE  III,  416 

1807. 

The  K.ifiG.  against  Palmer  and  Another.  Mlyiitk. 

A  Mandamus  was  prayed  for  to  the  defendants,  justices  of    Allhougb  a 
1  r       1  e  rr'i  i-         i  parish  might 

the  peace  for  the  county  of  frills,  commanding  them  to    not  have  had 

appoint  two  or  more  overseers  of  the  poor  within  that  part  of   the  benefit  of 
the  parish  of  Wokingham  which   lies  in    Wilts;  the  object  of   43  Eliz\  c.  2 
which  was  to  bring  in  revision  the  opinion  of  the  Couit  pro-    before  and  at 
nounced  in  the  case  of  Lawe  V.  CoMam  (a).    *The  affidavits  in   {{Jl  Pt^^'t^'if  ^^ 
support  of  the  application  stated,  that  the  parish  of  Wokingham   14  Car.  2. 
is  about  5  miles  in  length,  3   in   breadth,  and   18  in  circumfe-   *'•  ^^'  "^^ 
rence ;   situated  in  the  counties  of  Wilts  and  Berks,  and  subdi-   t|,at  period 
vided  into  the  corporate  town  of  Wokingham,  in   Berks,  the   and  certainly 
J5tfr/:s  liberty,  and  rFii/^5  liberty,  without  the  corporation;  each    course°of 
of  which  three  districts  had  (previous  to   1774)  immeraorially    years  antece- 
maintained  their  own  poor  separately,  with  separate  overseers,    ,  "^  ^^Tyq  s 
rates,  and  accounts.     That  there  had  been  removals  of  paupers    maintained 
from  each  of  these  districts  to  the  other,  and  certificates  from    its  poor  in 
one  to  the  other  now  existing  from  1696  to   1772.     That  there    triclst  yeVilt 
is  one  church  only,  which  is  situated  in   the  Wilts  liberty;  but    was  corn- 
three  churchwardens,  one  out  of  each  district,  appointed  at  the    naH"l  ion 
consistory  court  of  the  dean  of  Sarum.     That  two  constables    at  the  latter 

are  appointed  for  the  town    of  Wokingham  by   the  corporate    P^'^'od  to 

.^.  .  ..  I    ■      1  .  .      cease  acting 

magistrates  in  sessions,  according  to  their  charter ;  one  constable    under  the  sta- 

for  the  Berks  district,  appointed  at  the  court  leet  for  the  hun-  ^"^^  ot'Car.  2. 
dred  of  Sonning  in  Berks ;  and  another  constable,  by  the  Wilts  jq  ^he  gene- 
magistrates  in  session,  for  the  Wilts  district.     That  previous  to  ral  provision 
1774  there  were  always  appointed  two  overseers  for  the  town,  43*£7-*^^b* 
two  for  the  Berks  liberty,  and  either  one  or  two  for  the  PVilts  maintaining 

liberty;  but  about  that  time  the  town  and  the  Berks  liberty    their  poor  as 

one  entire 
agreed  to  have  only  three  overseers  between  them,  two  for  the    parish  :  and 

one  and  one  for  the  other,  alternately  in  each  year;   and  since    'lavinfj  so 
that  time  only  one  overseer  has  been  yearly  appointed    for  the    i|,evearl77& 

the  Court  re- 
fused a  man- 
damus to  the  justices  of  the  peace  to  appoint  separate  overseers  a*  before  that 
time.  *[  417  ] 

(a)  7  E»tt,  I.  where  the  same  question  arose  as  in  the  present  case.        » 

Wilts 
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1807.         IVilts  liberty.     That  in    1774  a  mandamus  (a)  issued    to   the 
Tl     KiNP     churchwardens  and  overseers  of  the  parish* of  JV.  in  Berks  and 
agaitut        Wilts,   to    make    an  equal    and  entire  rate,  which  was  never 
Palmcr      argued  ;  since  which  a  joint  rate  has  been  made  for  the  "  town 
*r  418  1*  *"^  parish  of  W^oA'tn^Aam,"  as  the  rates  are  entitled;  but  still 
the  overseers  in  eacli  district  continue  to  collect  their  several 
proportions  of  the  rate  separately,  and  keep  separate  accounts 
of  their  expenditure,  and  confine  their  relief  to  the   poor  in 
their  respective  districts.     That  the  Wilts  liberty  is  a  township, 
and  has  never  had  jointly   with  the  other  two  districts  the  be- 
nefit of  the  Stat.  43  Eliz.  c.  2.     It  further  appeared  that  the 
town    was  incorporated  by  two  charters,  ©ne  of  the  25ih  of 
Elizabeth,  granted  to  the  towwof  Wokingham  in  the  county  of 
Berks ;  the  other  of  the  10th  Jac.  1.,  to  the  town  of  Woking- 
ham in  the  counties  o/'Berks  and  Wilts  in  our  lordship  of  Sonning. 
That  the  Berkshire  part  is  in  the  hundred  of  Sonning,  and  the 
Wilts  part  of  Wokingham  in  the  hundred  of  Ameshury.     That 
amongst  the  corporation  muniments,  in  the  custody  of  the  town 
clerk,  are  many  bonds  of  indemnity  granted  by  individuals  to 
indemnify  the  several  divisions  of   the    parish  from    probable 
'  charges  :  six  of  them  dated  from  1613  to  1640  (b)  are  made  to 

InA^mmiy  the  toum  and  parish  o/' Wokingham  in  the  counties  of 
Berks  and  Wilts.  Sixteen  of  (hem,  dated  from  the  43  Eliz. 
to  1716,  are  to  indemnify  the  town  and  parish  of  Wokingham  in 
the  county  of  Berks;  two  bonds,  dated  in  1657  and  1698,  are 
to  indemnify  the  parish  o/*  Wokingham  in  the  county  of  Berks: 
and  eighty-two  bonds,  dated  from  1606  to  1773,  are  to  in- 
demnify the  town  of  Wokingham  only  ;  of  which  latter  some 
[  419  ]  are  granted  to  the  alderman  of  the  town,  others  to  the  alder- 
man and  overseers  of  the  town.     That  there  are  many  certificates 

(a)  It  was  stated  by  mistake  in  Lane  v.  Cohham  that  the  form  of 
the  mandamus  was  to  the  justices  to  appoint  four  overseers  for  the 
whole  parish  :  but  the  legal  inference,  as  it  applied  to  the  argument, 
was  the  same. 

(b)  The  particular  dates  of  these  appeared  by  the  affidavits  against 
the  rule  to  be  the  19th  May  l6l3.  13th  March  1637.  4th  Jamcari/, 
13  Car.  1.  Gth   Ap7-il   1G39.    1st    November,    14th   Car.  1.;   and  11th 

^  July  1640 }  the  last  five  of  which  were  made  to  the  alderman  of  the 
town.  - 

granted 
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granted  by  each  of  the  three  districts  to  one  of  the  others;  in  1807. 

some  of  which  the  fact  of  their  maintaining  their  poor  separately  ~~ 

is  stated.     Nine  of  these  from  1705   to  I769  granted  by  the        a<raiiut 
churchwardens  and  overseers  of  the  poor  of  the  corporation  of      Palmer 
Wokingham,  in  the  county  of  Berks,  to  the  churchwardens  and   ^"dAnolhe 
overseers  of  the  poor  of  Wokingham,  in  the  county  of  Wilts. 
Fourteen  others,  from  1705  to  1748,  from  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Wokingham,  in  the 
county  of  Berks,   to  the   churchwardens  and  overseers  of  the 
poor  of  the  parish  of  Wokingham^  in  the  county  of  Wilts.  Four 
others  from  the  parish  of  Wokingham,  in  the  county  of  Wilts, 
to  the  town  of  Wokingham,  in  the  county  of  Berks,  dated  from 
1706    to  1764.     And  two  others  from  the   parish  of  Woking- 
ham, in  Berks,  dated  1705  and  1748.     And  also  an  order  of  re- 
moval from  the  Berks  to  the  Wilts  part  of  the  parish,  confirmed 
on  appeal  in  the  12th   of  Anne,  was  set  forth.     That  prior  to 
1774,  according  to  information  and  belief,  the   three   districts 
maintained  their  poor  separately  by  separate  rates,  of  which  one 
was  specifically  referred  to  as  far  back  as  17^3,  and  others  af- 
terwards .     And  that  the  parish  has  always  been  subdivided,  and 
has  not  had  the  benefit  of  the  stat.  43  Eliz.  c.  2. ;  and  that  the 
Wilts  part  maintained  its  own  poor  separately  at  the  time  of 
passing  the  stat.  13  &  14  Car.  2.  c.  12. 

The  affidavits  in  answer  to  the  rule  stated  in  addition,  that 
the  Wilts  part  of  the  parish,  consisting  of  about  a  fourth,  was 
an  insulated  part  of  that  county,  about  40  miles  distant  from 
the  body  of  it,  in  which  part  the  only  parish  church  was  situ- 
ated ;  and  the  whole  parish  is  within  the  jurisdiction  of  the  [  420  ] 
Dean  of  Sarum.  That  by  the  information  of  old  persons  now 
dead  (one  of  them  above  40  years)  the  whole  parish  had  for- 
merly maintained  their  poor  jointly;  but  had  been  separated 
into  three  districts  by  the  influence  of  three  leading  men,  (one 
of  whom  was  mentioned ;)  and  so  continued  till  it  was  united 
again  in  177^)  after  the  granting  of  the  mandamus.  That  the 
following  entry  appears  in  the  parish  books  ;  "  Jul^  1 1th,  1775. 
At  a  meeting  of  the  parishioners  of  the  Wiltshire  part  of  the  pa- 
rish, held  this  day  in  the  vestry  of  the  parish  church,  we  the 
undermentioned  persons  do  consent  and  agree  to  become  one 
parish  with  the  town  of  Wokingham  and  the  Berkshire  part  of 

Vol.  Vlll.  Z  the 
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1807.        the  parish,  and  to  give  up  an  equal  proportion  of  the  money 

now  in  hand  to  the  other  respective  overseers  for  the  use  of 

itai,ir°  the  year  ensuing."  (Signed  by  several  of  the  inhabitants.) 
Palmkr  That  since  July  1775  one  general  rate  has  been  made  for  the 
and  Another.  v%|iole  parish  ;  and  it  has  been  customary  for  the  respective  of- 
ficers to  collect  such  portion  of  rates  as  were  charged  in  the 
district  for  which  they  had  been  respectively  appointed,  and  to 
pay  the  poor  residing  in  their  respective  districts  who  required 
occasional  relief:  but  from  that  time  there  has  been  one  gene- 
ral poorhouse  or  workhouse  for  the  use  of  the  whole  town  and 
parish,  which  has  been  maintained  by  each  of  the  respective 
overseers  of  the  several  districts,  alternately,  for  a  month  at  a 
time ;  except  that  the  Wilts  part  being  the  smallest,  the  other 
two  have  generally  paid  the  rent  for  the  poorhouse,  and  pro- 
vided the  linen,  furniture,  and  fuel  for  the  same.  That  the 
overseers  within  each  district  have  kept  separate  accounts, 
which  are  regularly  entered  in  the  parish  books  ;  and  at  the 
end  of  each  year  have  regularly  accounted  to  each  other,  and 
[  421  ]  have  paid  over  each  to  the  other  the  balances  as  their  accounts 
required ;  the  town  overseers  generally  receiving  a  considerable 
balance  from  the  other  districts  on  account  of  the  excess  of  ex- 
penditure beyond  the  amount  of  rates  collected  within  that  dis>- 
trict.  That  a  rate  of  Is.  in  the  pound  averages  in  the  town  80/., 
in  the  Berks  district  130/.,  and  in  the  Wilts  district  581.;  and 
that  the  whole  town  and  parish  have  reaped  the  benefit  of  the 
Stat.  43  Eliz.  c.  2.  from  1775  to  the  present  time,  and  that  it 
may  continue  so  to  do. 

The  affidavits  further  stated,  that  in  the  ancient  MS.  book,  in-* 
titled,  Wokingham  Sessions  Book,  found  amongst  the  muniments 
of  the  corporation,  containing  entries  of  the  Quarter  Sessions 
from  1G30  to  1748,  there  is  this  entry:  **  Berks,  ss. — At  a 
session  of  the  peace  held  at  Newbury  in  the  said  county  on  the 
Sd  of  jipril  1638,  upon  the  petition  of  the  aldermen,  burgesses, 
and  other  inhabitants  o{  Wokingham,  shewing  that  at  the  Quar- 
ter Sessions,  holden  at  Newbury  on  the  6th  of  October  1635, 
it  was  ordered,  that  all  the  inhabitants  of  Wokingham  aforesaid, 
as  well  as  those  within  the  liberty  of  the  town  as  those  of  the  pa- 
rish, should  join  together  in  all  taxes  and  rates  for  the  relief  of 
the  poor ;  which  the  inhabitants  of  the  parish  do  utterly  refuse 

to 
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to  do:  DOW,  upoa  the  petition  of  the  said  a)dermen,  burgesses, 
aud  inhabitants,  shewing  that  the  parishioners  of  the  said  parish 
without  the  said  borough  do  make  such  refusal  as  aforesaid ;  it 
i»  ordered  in  open  court,  that  the  said  former  order  be  con- 
firmed. And  if  the  said  inhabitants  of  the  said  parish  without 
the  said  borough  do  refuse  to  join  with  the  inhabitants  of  the 
said  borough  towards  the  relief  of  the  poor  of  the  said  parish, 
the  next  justice  of  peace  is  desired  by  the  Court  to  bind  them 
over  to  the  next  Sessions  to  answer  their  contempt  therein," 
(Signed  by  the  clerk  of  the  peace).  That  a  separate  rate  made 
for  the  relief  of  the  poor  of  the  Berks  part  of  the  parish  in  1762 
was  quashed  by  the  county  Quarter  Sessions  at  the  Epiphany 
Sessions  1773  on  appeal;  on  the  ground,  as  was  believed,  that 
the  rate  was  not  made  for  the  whole  parish.  And  that  it  was 
quashed  for  that  reason  ;  and  that  the  question  whether  the 
parish  could  have  the  benefit  of  thestat.  43  Eliz.  c.  2.  was  then 
fully  discussed,  was  believed,  because  it  so  appeared  by  one  of 
the  briefs  held  by  the  counsel  for  the  appellants  at  the  sessions, 
(which  was  now  produced  in  court)  out  of  the  custody  of  the 
grandsoa  of  the  then  appellant's  attorney  in  the  cause.  And 
from  the  statement  in  that  brief  it  appears  that  much  evidence 
then  existed  respecting  the  whole  of  the  parish  haviftg  formerly 
been  rated  together,  which  does  not  now  exist :  and  it  is  there 
stated,  that  the  first  separation  was  in  1643.  That  since  the 
mandamus  in  1774  a  rate  has  been  made  for  the  whole  parish; 
but  it  has  been  the  practice  of  the  overseers  within  the  respec- 
tive jurisdictions  to  take  bonds  of  indemnity  to  themselves  alone, 
without  naming  the  other  overseers.  There  were  also  various 
entries  stated  on  the  affidavits  of  the  proceedings  of  the  inhabi- 
tants of  the  parish  in  respect  of  the  appeal ;  tlie  result  of  which 
appeared  to  have  ended  in  an  agreement  between  the  town  and 
the  Berkshire  part,  after  the  separate  rate  of  the  latter  had  been 
quashed  at  the  sessions,  to  unite  in  making  a  joint  rate  in  future; 
and  an  invitation  by  them  to  the  ffilts  part  to  join  them,  which 
was  after  some  time  acceded  to,  as  before  stated. 

Garrow  and  Dumpier  shewed  cause  against  the  rule,  and  ar- 
gued upon  the  evidence,  as  preponderating  in  favour  of  the  sup- 
position that  the  inhabitants  of  the  three  districts  acted'as  one 
parish  at  the  time  of  passing  the  stat.  13  &  14  Car.  2.    But  that 
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whether  they  did  so  or  not  was  immaterial,  if  it  appeared  no\r 
that  they  were  capable  of  enjoying  the  benefit  of  the  stat. 
43  Eliz-i  which  they  said  was  sufficiently  evident  from  the  fact 
of  their  having  enjoyed  that  benefit  for  the  last  30  years.  That 
the  words  of  the  stat.  of  Charles  2.  reciting,  that  the  inhabi- 
tants of  several  counties,  by  reason  of  the  largeness  of  their  pa- 
rishes, *'  have  not,  nor  cannot,"  reap  the  benefit  of  the  43  Eliz. 
looked  prospectively,  as  well  as  to  the  time  past.  And  that  it 
was  competent  to  a  parish  at  any  time  when  it  found  it  expe- 
dient so  to  do,  to  revert  to  the  general  mode  of  providing  for  its 
poor  pointed  out  by  the  43  Eliz.;  although  at  some  antecedent 
period  it  might  have  provided  fur  them  in  separate  vills  nnder 
the  13  &  14  Car.  2. 

The  Attorney  General  and  Park,  in  support  of  the  rule,  ar- 
gued upon  their  view  of  the  evidence,  as  confirming  the  suppo- 
sition that  the  parish  had  always  maintained  its  poor  in  separate 
districts  down  to  the  year  1775,  and  that  they  could  not  have  the 
benefit  of  the  stat.  43  Eliz. ;  and  in  effect  never  had  received 
it;  since  even  now  the  overseers  divide  their  labours  according 
to  the  several  districts.  That  the  stat.  13  8c  14  Car.  2.  meant 
to  legalize  the  practice  of  those  parishes  which  before  and  at 
that  time  maintained  their  poor  in  separate  districts ;  and  was 
not  intended  to  operate  prospectively ;  still  less  to  authorize  a 
fluctuating  system  of  providing  for  the  poor,  either  in  districts 
or  as  an  entire  parish,  according  to  the  shifting  opinions  of  the 
day;  which  must  necessarily  be  attended  with  great  inconveni- 
ence. And  that  if  a  parish  had  once  began  to  act,  as  this 
parish  had  done  for  a  long  course  of  years,  both  before  and  at 
the  time  of  passing  the  stat.  13  &  14  Car.  2.  under  that  act,  it 
was  not  competent  for  the  inhabitants  by  any  agreement  to  re- 
vert back  again  to  the  provisions-  of  the  stat.  43  Elix. ;  even,  if 
it  appeared,  which  they  contended  it  did  not  in  this  case,  that 
they  might  conveniently  maintain  their  poor,  as  one  entire 
parish.  And  they  cited  Lord  Kenyan  s  opinion  in  Rex  v. 
Leigh  (a)  and  other  cases  there  referred  to. 

Curia  adv.  vult. 

Lord  Ellenborough  C.J.  now  delivered  judgment.   This 

was  an  application  for  a  mandamus  to  appoint  seperate  over- 
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jeers  for  the  three  several  districts  and  divisions  within  the  parish         1807. 
of  Wokingham,  m  the  several  counties  of  ^er/isand  Wilts,  under 
the  Stat.  13  &  14  Car.  2.  c.  12.  s.  21.,  upon  the  alleged  ground, 
that  the  inhabitants  of  that  parish  "  had  not  nor  could"  reap  the     Palmer. 
benefit  of  the  stat.  43  Eliz.    Whether  the  parish  had  or  could  ^"^  Another, 
have  the  benefit  of  the  stat.  43  Eliz.  at  the  time  of  the  passing 
of  the  slat.  13  &  14  Cflr.  2.  appears  doubtful  upon  the  evidence 
laid  before  us  in  the  affidavits  on  both  sides.     From  the  bonds 
of  indemnity  given  by  one  part  of  the  parish  to  another  during 
the  early  part  of  the  17th  century,  prior  to  the  year  1638,  it  is 
clear  that  the  whole  parish  did  not  then  maintain  its  own  poor, 
jointly  and  as  a  parish.     In  the  year  1638,  which  is  a  period, 
nearest  to  the  year  1662,  the  date  of  the  stat.   13  &  14  Car.  2., 
it  appears  that  the  sessions  made  an  order  for  a  joint  rate;  and      [  416  ] 
if  that  order  were  obeyed,  (as  in  the  absence  of  contrary  evidence 
it  may  be   presumed  to  have   been,)  the  mode  directed  by  the 
stat.  43  Eliz.  was  more  likely  to  have  been  acted  under  at  and 
immediately  after  the  time  of  passing  the  statute  of  Charles,  than 
any  other  less  authorized  mode  of  maintaining  their  poor.     But 
supposing  it  were  otherwise  in  point  of  fact,  and  that  the  parish 
at  the  time  of  passing  the  statute  of  Car.  2.  was  not  in  a  situa- 
tion conveniently  to  reap  the  benefit  of  the  stat.  43  Eliz.  i.  e. 
by  the  joint  management  of  not  more  than  four  overseers  in 
the  whole ;  and  supposing  the  poor  to  have  been  immediately 
thereafter  maintained  in  three  separate  districts  and  divisions,  as 
it  is  now  sought   that  they  should  be  ;    the  question  is  whether 
it  were  not  competent  to  the  parish,  if  they  found  it  were  con- 
venient so   to  do,   to  cease  acting  under  the  stat.  of  Charles  2, 
and  to  recur  to  the  provisions  of  the  stat.  43  Eliz.    There  is 
nothing  in  the  language  of  the  act  which  imports  that  parishes 
were  in  this  respect  then  immediately  to  adopt  that  mode  of 
maintainance  for  their  poor  from  which  they  should  not  after- 
wards be  at  liberty  to  depart.   No  decided  case  has  excluded  this 
provision  from  receiving  a  prospective  construction.  The  words 
"  have  not"  were  of  themselves  sufficient  to  cover  any  then  actu- 
ally existing  case  in  which  parishes  did  not  reap  the  benefit  of  the 
stat.   43  Eliz.     The   word   "  cannot^'  though    in  its  strictest 
grammatical  sense  it  applies  properly  to  present  time,  yet  fami- 

Z  3  liar 
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1807*        liar  instances  occur  in  which  the  word  is  used  prospectively : 
and  as  the  var^'iug  circumstances  of  parishes  may  make  the  pro- 
uffaitut        visions  of  the  statute  of  Car.  2.  as  necessary  in  respect  to  future 
Palmer     cases,  as  those  which  existed  at  the  time  of  passing  the  act,  we 
and  Another.  jj,in|f  sound  construction  requires  that  it  should  be  deemed  ap- 
plicable to  both  descriptions  of  cases.     The  language  of  Lord 
L  ^'^O  J     Xen^on  in  Rex  v.  Leigh,  3  Term  Hep.  746.,  which  goes  furthest 
on  this  head,  is  rather  applied  to  the  expedient  exercise  of  the 
discretion  of  the  Court,  than  to   its  legal  power  in  this  particu- 
lar.    Speaking  of  the  time  of  passing  the  statute  of  Car.  2.  he 
says,  "  if  the  parish  were  properly  divided  at  that  time,  nothing 
**  which  has  happened  since  will  induce  us  to  make  any  innova- 
**  tion."    And  Duller  Justice  in  the  same  case  considers  the 
discretion  of  the  Court,  in  assisting  parishes  to  act  under  the 
one  statute  or  the  other,  as  fit  to  be  governed  by  considerations 
of  convenience  and  policy,   and  not  as    concluded  or  bound 
down  by  the  actually  existing  practice  at  or  immediately  after 
the  passing  of  the  statute  of  Car.  2.     According  to  the  con- 
struction of  the  statute  now  adopted  by  us,   the  word  cannot 
must  be  read  as  may  not ;  and  the  words  "  shall  after  the  pass- 
"  ing  of  this  act  be  maintained,"  &c.  must  be  understood,  not 
merely  as  imperative  in  respect  to  the  then  existing  cases,  but 
as  applicable  to  other  parishes  also  which  in  future  might  be 
similarly  circumstanced;  and  as  ceasing  to  be  imperative  when 
any  parish  might  reap  the  benefit  of  the  stat.  43  Eliz.     Consi- 
dering it  therefore  as  a  question  open  for  our  discretion,  whe- 
ther we  will  grant  a  mandamus  for  the  purpose  of  introducing 
a  different  mode  of  managing  the  maintenance  of  the  poor  than 
that  which  has  obtained  in  this  parish  without  all  question,  for 
the  last  32  years,  and    probably   even  at  and  after  the  time  of 
passing  the  statute  of  Car,  2. ;  we  cannot  in  this  case  discover 
any  such  preponderating  reasons  of  convenience  or  policy  as 
should  induce  us  in  the  exercise  of  a  sound  discretion  so  to  in- 
terfere: and   in  the   absence  of  such   reasons,  we  think  that 
the  rule  nisi  which  has  been  obtained  in  this  case  should  be 
discharged. 
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Hawkes  agaiiist  Hawkey. 

THE  plaintiff  declared  in  slander ;  and  after  the  usual  pre- 
fatory allegations  of  his  prior  good  conduct  and  reputation, 
stated  that  before  the  speaking  and  publishing  of  the  false  ma- 
Jicious  and  defamatory  words  in  the  four  last  counts  mentioned 
he  had  in  due  manner  put  in  his  answer  upon  oath  to  a  certain 
bill  filed  against  him  in  the  Court  of  Exchequer,  by  the  defend- 
ant, and  that  he  had  never  been  guilty,  nor  until  the  speaking 
and  publishing  the  defamatory  words,  Sec.  had  been  suspected 
of  perjury,  &c.  Then  in  the  5th  and  6ih  counts,  on  which  the 
question  arose,  the  plaintiff  declared,  that  the  defendant  further 
intending,  &,c.,  in  a  certain  other  discourse  which  he  had  with 
one  a.  fV.  the  plaintiff's  servant,  falsely  and  maliciously  spoke 
and  published  to  the  said  R.  JV.,  of  and  concerning  the  plain- 
tiff, in  the  presence  and  hearing  of  divers  other  subjects,  &c. 
these  words  :  /  (the  defendant)  have  no  doubt  you  (R.  W.)  mil 
forswear  yourself^  as  your  master  (the  plaintiff)  has  dojie  before 
you  (R.  W.);  (meaning  and  insinuating  thereby  that  the  plaintiff" 
had  perjured  himself,  in  what  he  had  sworn  in  his  aforesaid  answer 
to  the  bill  so  filed  against  him  as  aforesaid.)  The  6th  count  laid 
the  words  spoken  by  the  defendant  to  the  said  R.  PV.,  the  plain- 
tiff's servant,  thus ;  your  master  (meaning  the  plaintiff)  has  both 
cheated  people  out  of  their  wages  and  forszeorn  himself;  {thereby 
meaning  and  insinuating  that  the  plainti^  had  perjured  himself  in 
the  aforesaid  answer  so  put  in  by  him  to  the  bill  so  filed  against 
him  as  aforesaid) ;  by  means  of  which  scandal  the  plaintiff  had 
been  suspected,  and  believed  to  be  guilty  of  perjury,  and  divers 
had  refused  *  to  have  any  dealing,  &c.  with  him  as  before,  &c. 
After  verdict  for  the  plaintiff,  with  general  damages, 

nuendo  could  not,  without  the  aid  of  such  a  colloquium,  enlarge  the 
words,  by  referring  them  to  the  answer  averred  in  the  prefatory  part 
ration  to  have  been  put  in. 
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1807.  Owen  moved,  in  last  Michaelmas  term  in  arrest  of  judgment : 

■  let,  in  respect  to  the  charge  of  being  forszcorii;  that  although 

*'^«in*f'  it  is  stated  in  the  prefatory  matter  that  the  plaintiflf,  before  the 
tlAWKEY.  slanderous  words  spoken,  had  put  in  his  answer  upon  oath  to  a 
bill  filed  against  him  in  the  Court  of  Exchequer ;  yet  there  is 
no  colloquium  or  introductory  averment  that  the  words  were 
spoken  of  him  with  reference  to  any  judicial  proceeding  ;  with- 
out which  the  words  themselves,  according  to  Holt  v.  Schol- 
Jield  (a),  are  not  actionable.  And  this  defect  cannot  be  sup- 
plied by  the  innuendo,  (meaning  that  the  plaintiff  had  perjured 
himself  in  what  he  had  sworn  in  his  aforesaid  answer  to  the  bill 
so  tiled  against  him  as  aforesaid  ;)  for  the  office  of  an  innuendo 
is  only  to  explain,  but  cannot  enlarge  the  meaning  of  the  words 
spoken,  without  the  aid  of  an  introductory  averment.  Rex  v. 
Home  {b).  2dly,  That  the  same  objection  applied  to  the  6th 
count:  the  imputation  of  cheating  people  out  of  their  wages  is 
not  actionable,  without  an  averment  that  the  words  were 
spoken  of  the  plaintiff  in  his  trade  or  profession,  or  shewing 
some  special  damage.  Davis  v.  Miller  (c),  and  Todd  v.  Hast- 
ings (d). 

Sir  V.  Gibbs  and  Marryat  shewed  cause,  and  contended  that 
the  words  spoken  were  connected  with  the  introductory  matter 
[  429  3  ^5'  ™c^ns  of  the  innuendo;  which  differed  this  from  the  oilier 
cases  cited,  whoje  there  was  no  introductory  matter  to  which 
the  innuendo  could  apply.  The  innuendo  did  not  introduce  the 
new  matter,  but  only  referred  to  it ;  which  was  the  proper 
office  of  such  an  innuendo.  If  upon  the  evidence  it  had  ap- 
peared that  the  words  spoken  had  no  reference  to  the  plaintiff's 
*  answer  filed  in  the  Exchequer,  the  innuendo  would  have  been 
disproved,  and  the  plaintiff  could  not  have  recovered.  But 
though  the  reference  of  the  slanderous  words  to  the  plaintiff's 
answer  in  the  Exchequer  may  be  informally  stated  in  the  de- 
claration, the  informality  is  cured  by  the  verdict.  For  in  order 
to  support  the  verdict  it  must  have  been  proved,  pursuant  to  the 

(a)  6  Term  Rep.  691- 

(h)  Coup.  684".  referring  to  Barlmm's  case,  4  Rep.  20,  a. 

(c)  2  Stra,  1169.  (d)  2  Samid.  307. 
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allegations  of  the  declaration,  that  there  was  such  a  bill  filed  ia 
the  Exchequer,  to  which  the  plaiutifF  had  put  in  his  answer  on 
oath  ;  that  the  words  laid  were  spoken,  and  that  they  referred 
to  that  answer,  without  which  the  innuendo,  that  by  such 
words,  with  reference  to  such  answer,  the  defendant  meant  to 
insinuate  that  the  plaintiff  had  perjured  himself,  would  not  have 
been  proved.  And  it  was  not  necessary  to  state  a  colloquium  ; 
because  it  would  not  have  been  necessary  to  have  proved  it  ia 
fact.  It  is  sufficient,  after  verdict,  if  the  words  may  mean 
what  the  innuendo  imputes  them  to  mean,  with  reference  to 
the  introductory  matter  stated  on  the  record.  In  the  case  of 
Savage  v.  Roberts  (a),  the  words  spoken  were  not  actionable,  un- 
less spoken  of  the  plaintilT  in  his  trade ;  and  that  could  not  be 
inferred  from  the  mere  circumstance  of  calling  himself  a  trader: 
but  here  the  words  are  actionable  if  spoken  with  reference  to 
a  suit  in  Court ;  and  there  is  an  introductory  averment  that 
there  was  such  a  suit ;  and  the  innuendo  contains  an  aver- 
ment that  they  were  spoken  of  that  suit.  They  mentioned 
also  Tindal  v.  Moore  (6),  where  no  colloquium  was  thought 
necessary. 

Dauncey  and  Owen,  in  support  of  the  rule.  The  cases  before 
cited  shew  that  the  words  themselves  are  not  actionable,  unless 
by  proper  averments  Ihey  are  shewn  to  impute  perjury  in  some 
cause  in  Court ;  for  which  purpose  four  links  are  necessary. 
1.  The  faqt  of  such  answer  upon  oath  by  the  plaintifF  to  the 
bill  filed  in  the  Exchequer.  2.  That  there  was  a  colloquium 
about  it;  with  reference  to  which  the  words  were  spoken. 
3.  The  words  themselves.  4.  The  innuendo  that  the  defend- 
ant meant  by  those  words  to  impute  peijury  to  the  plaintifF,  in 
that  answer  which  he  had  put  in,  and  concerning  which  the 
colloquium  was  had.  It  is  not  enough  that  there  was  such  a 
judicial  proceeding  ;  but  it  must  expressly  appear  by  a  distinct 
averment  upon  the  record  that  the  words  were  spoken  with  re- 
ference to  that  judicial  proceeding  ;  and  not  by  way  of  innu- 
endo, which  need  not  be  proved :  and  the  jury  cannot  find  that 
fact  unless  it  be  judicially  submitted  to  them.    This  is  expressly 
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(a)  Salh,  694. 


(6)  2  WiU.  114. 
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laid  down  in  Rex  v.  Home  (a):  And  in  Ludwell  v.  Hole  (b), 
Davis  T.  Miller  (c),  and  Holt  v.  Scholejield  {d),  judgment  was 
arrested  for  want  of  a  colloquium.  It  may  be  said  however, 
that  in  the  last-mentioned  cases  there  was  no  introductory 
averment  to  which  the  innuendo  could  refer  ;  but  that  will  not 
apply  to  Savage  v.  Rohery  (e);  for  there  the  plaintifF  averred  that 
he  was  a  trader;  but  for  want  of  a  colloquium  that  the  words 
were  spoken  of  him  in  that  character,  without  which  they  were 
not  actionable,  the  judgment  was  arrested.  The  innuendo  ia 
this  case  enlarges  the  natural  sense  of  the  words  spoken ;  which 
it  cannot  do  without  the  aid  of  an  averment  to  introduce  the 
new  matter,  and  a  colloquium  to  refer  the  words  spoken  to  such 
new  matter;  and  the  innuendo  is  no  averment  in  itself.  They 
also  referred  to  Rex  v.  Greepe  if),  Thomas  v.  Axeworth  (g),  Miles 
V.  Jacob  (^),  Harvey  v.  Duckin  (t),  and  Fleetwood  v.  Curley  {k) ; 
in  which  latter  there  was  an  averment  that  the  king  had  made 
the  plaintiff  general  receiver  of  the  court  of  wards,  and  that  the 
defendant  spoke  certain  words  of  the  plaintiff,  charging  him 
with  deceiving  and  cozening  the  king :  but  there  was  no  aver- 
ment  of  a  colloquium  about  his  office  :  and  it  was  agreed  that 
if  the  plaintiff  had  added  an  innuendo,  that  the  deceit  was  in 
his  office,  it  would  not  have  availed :  but  ultimately  they  agreed 
that  the  words  in  themselves  imported  as  much. 

LordELLENBOROUGH  C.J.  The  only  question  is  whether 
this  can  i>e  cured  by  verdict ;  for  nothing  can  be  more  clear 
than  the  rule  laid  down  in  the  books,  and  which  has  been  con- 
stantly adopted  in  practice,  not  only  where  the  words  spoken 
do  not  in  themselves  naturally  convey  the  meaning  imputed  by 
the  innuendo,  but  also  where  they  are  ambiguous  and  equivo- 
cal, and  require  explanation  by  reference  to  some  extrinsic 
matter  to  make  them  actionable;  it  must  not  only  be  predicated 
that  such  matter  existed,  but  also  that  the  words  were  spoken  of 


(«)  Cowp.  684,  &c. 
(c)  2  Stra.  1169. 
(e)  Salk.  694. 
(g)  Hob.  2. 
(»■)  lb.  46. 


(6)  1  Stra.  696. 

(d)  6  Term  Rep.  691. 

(/)  Salk.  613.  and  1  Ld.  Ray  256. 

ih)  lb.  6. 

(A)  Jb.  268. 
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tind  concerning  that  matter.  As  Lord  C.  J.  De  Grexj  says  in  the 
*case  of  The  King  v.  Home,  speaking  o(  BarJMrnscdise,  where  the 
elander  was, ''  he  has  burned  my  barn ;"  the*plaintiff  cannot  say, 
hy  way  of  innuendo, ''  my  barn  full  of  corn;**  because  that  is 
not  an  explanation  of  the  words,  but  an  addition  to  them.  But, 
he  adds,  if  in  the  introduction  it  had  been  averred  that  the  de- 
fendant had  a  barn  full  of  corn,  and  that  in  a  discourse  about  thai 
barn,  the  defendant  had  spoken  the  woj'ds,  an  innuendo  that  he 
meant,  by  those  words,  the  barn  full  of  corn  would  have  been 
good.  Lord  C.J.  De  Grey  does  not  say  merely  that  the  intro- 
ductory averment,  that  the  defendant  had  a  barn  full  of  corn, 
would  have  been  sufficient  to  warrant  the  innuendo,  but  also 
that  there  was  a  discourse  about  that  barn,  in  which  the  words 
w-ere  spoken.  But  if  the  first  were  sufficient,  it  was  superfln- 
ous  to  mention  the  other.  Now  here  one  of  the  two  ingre- 
dients necessary  to  found  the  innuendo  is  wanting.  The  pre- 
fatory allegation,  that  the  defendant  had  put  in  his  answer  upon 
oath  to  a  bill  filed  against  him  in  the  Exchequer,  is  right :  but 
whether  the  words  were  spoken  with  relation  to  that  answer 
does  not  appear ;  unless,  after  verdict,  it  must  be  taken  that 
they  were  so  spoken.  Upon  this  point  we  will  look  into  the 
cases.  But  if  a  broad  rule  has  been  laid  down  as  to  the  mode 
of  declaring  in  this  species  of  action,  whether  properly  laid 
down  or  not  in  the  first  instance,  it  is  better  to  abide  by  it, 
than  to  attempt  making  nice  distinctions.  The  only  peculiarity 
in  this  case,  which  is  relied  on  as  distinguishing  it  from  the 
current  of  authorities,  is  the  preliminary  matter  averred  re- 
specting the  fact  of  the  plaintiff  having  before  put  in  his  answer 
to  the  bill  filed  in  the  Exchequer;  and  the  question  is,  whether 
the  innuendo  alone  will  refer  the  words  spoken  to  such  intro- 
ductory matter,  so  as  to  make  it  necessary  for  the  plaintiff  to 
prove  every  thing  that  would  have  been  necessary  to  prove  if  a 
colloquium  had  been  laid.  The  case  of  Savage  v.  Robery  seems 
to  shew  that  it  will  not. 

The  case  stood  over  till  this  term,  when  his  Lordship  shortly 
adverted  to  the  form  of  the  declaration,  as  not  containing  any 
colloquium  respecting  the  answer  averred  to  have  been   put  in 
on  oath  by  the  plaintiff  to  a  bill  filed  against  him  in  the  Ex- 
chequer, 
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1807.        chequer,  in  which  he  was  charged  to  be  forsworn  :  nor  any  col- 
~~~*         loquium  respecting   the    plaintiflF's    trade,  &c. :    but    only  an 
tka^^      iwweMntfo    that  the  plaintiff  had  perjured  himself  in  what  he  had 
Hawkey,    sworn  in  his  aforesaid  answer  to  the  bill  so  filed  against  him  : 
which  innuendo,  it  was   contended,  enlarged   the  sense  of  the 
words  by  reference  to  the  fact  of  such  an  answer  averred  to 
have  been  put  in :  and  might  be  considered  as  supplying  the 
want  of  an  colloquium,  averring  that  the  words  were  spoken 
with  reference  to  that  answer.    But  upon  looking  into  the  case 
of  The  King  v.  Home,  the  Court,  he  said,  were  of  opinion 
that  this  innuendo  could  not  supply  the  want  of  such  a  col- 
loquium. 

Judgment  arrested. 
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N  the  7th  of  Maj/  1805  the  defendant  in  the  action  gave  a  Where  the 
cognovit  for  70/.  7s.  6d.,   the  amount  of  the  debt  and  Jj^f  "^^^j"^^" 
costs,  payable  by  instalments  of  10/.  every  three  months,  the  gave  a  cog- 
first  of  which  was  to  be  paid  on  the  6th  of  July  1805.    On  the  "ovit  for  the 
l6th  of  June  1806  the  judgment  was  perfected,  and  the  bail  costs,  pay- 
became  fixed.  On  the  21st  oi*  July  following  the  last  insolvent  able  by  seven 
debtors' act  passed  for  liberating  prisoners  in  custody  for  debts  anjafte^^V 
before  the  1st  of  February  J  806  ;  at  which  time  the  defendant  bail  were 
being  then  in  custody  at  the  suit  of  another  creditor,)  three  in-  hxedanact 
stalraents  were  due  ;  and  in  the  October  following  the  principal  discharging 
was  discharged  under  that  act,  when  five  instalments  had  be-  insolvent 
come  due.     On  the  6th   of  January  1807,  all   the  instalments  custody  for 
were  due.     Proceedings  were  had  against  the  bail;  whereupon  debts  due  at 

a  rule  was   obtained,  calling  on  the  plaintiff  to  shew  cause  why   ^^^.^''t^niday, 

,  ■'    prior  to  the 

an  exonerator  should  not  be  entered  on   the  bail-piece  ;  the  de-  bail  being 

fendant  having  been  discharged  under  the  last  insolvent  debtors'  "^^^,'  ^* 
act;  and  the  bail  having  tendered  the  instalments  on  the  cog-  ' 
novit  which  were  due  at  the  time  they  became  fixed  ;  and  why 
the  capias  ad  satisfaciendum  issued  against  the  bail  of  the  de- 
fendant should  not  be  set  aside,  and  the  plaintiff"  pay  the  costs; 
and  70/.  paid  into  the  sheriff's  hands  be  returned  to  the 
bail. 

Jervis  and  Comyn  shewed  cause  against  the  rule,  and  stated  ^^}  ^^^  ^^*» 
the  question  to  be  whether  the  bail  were  liable   to  the  debt    two  more  of 
sworn  to  and  the  taxed  costs,  or  only  to  SO/,  the  amount  of  the   *^*  instal- 
three- instalments  which  became  due  before  the  1st  of  February   be«)me  pav- 
1806,  the  period  of  discharge  to  which  the  insolvent  debtors'   able; yet 

act  referred  :  or  to  50/.  the  amount  of  the  five  instalments  due    u^  '''^*  *''® 

Dau  were 

liable  for  the 

whole  condemnation  money;  the  entire  debt,  qua  debt,  being  due  instanter,  with 

a  stay  of  execution  only  for  certain  portions  at  certain  times.  *[  434  j 


three  only 
of  the  instal- 
ments were 
payable ;  and 
afterwards 
the  principal 
was  dis- 
charged un- 


at 


434  CASES  IN  EASTER  TERM 


SlIAKR- 
SPEAHB 


1807.        at  the  time  when  the  principal  was  actually  discharged  out  of 
custody.   They  likened  this  to  the  case  of  the  principal,  become 
bankrupt  (a),  obtaining  his  certificate  after  the  time  when  the 
agmnst"       bail  are  fixed  ;  where  the  latter  remain  absolutely  liable  to  the 
Phillips,     gy^  sworn  to;  though   the   principal  be  discharged.     In  like 
*■  -•       manner  as  a  bankrupt's  sureties  are  not  discharged  by  his  cer- 

tificate (6);  but  have  their  remedy  over  against  him  for  the 
amount  of  the  debt  paid  by  them  after  the  bankruptcy  ;  though 
the  penalty  of  the  bond  were  forfeited  before  (c).  The  bail 
engage  either  to  render  the  principal,  or  to  pay  the  condemna- 
tion money :  which  in  this  case  is  the  whole  debt,  though  time 
was  given  for  payment ;  and  not  having  done  the  one,  they 
are  necessarily  answerable  for  the  other ;  and  the  giving  day  of 
payment  is  in  their  favour.  At  any  rate,  however,  the  bail,  if 
not  liable  for  the  whole,  are  liable  for  the  five  instalments 
which  became  due  before  the  act  passed ;  till  when  the  plain- 
tiff was  entitled  to  have  taken  out  his  execution  against  the 
principal. 

Marryat,  contr'A,  contended  that  the  cognovit  only  authorized 
execution  to  be  taken  out  against  the  principal  for  the  instal- 
ments due  from  time  to  time;  and  that  as  the  act  of  parliament 
had  discharged  him  from  all  debts  prior  to  the  1st  February 
the  bail  were  only  fixed  for  30/.,  the  amount  of  the  three 
instalments  then  due :  for  the  principal  himself  was  not  liable 
for  more,  and  the  bail  was  only  to  pay  in  default  of  the  prin- 
cipal. 

Lord  Ellen  BOROUGH  C.  J.  The  debt,  qua  debt,  was  in- 
stantly due,  both  as  against  the  principal  and  bail,  but  only 
with  a  stay  of  execution,  according  to  the  terms  of  the  cogno- 
vit, for  certain  proportions  till  certain  times.  Then  the  under- 
taking of  the  bail  is  either  to  render  the  principal  or  pay  the 
condemnation  money;  which  is  against   them,  when  they  be- 


(a)  Woolley  v.  Cohhe  and  Another,  1  Burr,  244,    And  Cokerill  v,  Ows' 
t07i,  ib.  436. 

(b)  Ex  parte  Williamson,  1  Atk.  8i. 

(c)  Taylor  v.  MilU.  Cowp.  625. 


came 
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came  fixed,  Avas  the  one  entire  sum  of  70/.,  only  with  the  same  1807> 

dies  dati  given  as  in  the  case  of  the  principal.  

Lawrence  J.     It  is  not  attempted  to  be  argued  that  it  was  spea^^k 

necessary  to  issue  a  new  writ  of  capias  ad  satisfaciendum  against  against 

the  principal  upon  each  instalment  as  it  became  due,  in  order  "fillips, 
to  charge  the  bail. 

Per  Curianif  Rule  discharged. 


END   OF    EASTER    TERM. 
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Smith  against  Wilson.  Saturday. 

May  30tb. 

THIS  case  came  on  upon  demurrers  to  the  4th,  5th,'and  6th   By  a  charter- 
pleas  to  an  action  of  covenant  upon  a  charter-party  of  af-   par^y  of  af- 
freightment; and  was  argued  in  Easter  Term*Iast  by  Richardson    the  owner  of 

iji  the  ship  co- 
venanted to 
take  onboard 
at  London  the  freig-hlers  goods,  and  procped  therewith  lo  Mobile  Video,  and  there  to 
deliverthem  to  the  freighter's  a^ent,  and  receive  from  liim  another  cargo  and  (wind 
and  weather  permiting)  proceed  therewith  to  liis  port  of  discharge  in-  G.  B.,  and 
there  deliver  the  same  to  the  freighter,  and  ond  the  said  voyage.  In  consideration 
whereof  the  freighter  covenanted  to  pay  6"70/.  per  month  ior  freight,  daring  the  said 
intended  voyage  to  M.  V.,  and  hack  to  her  port  of  discharge ;  such  freight  to  commence 
from  the  day  the  ship  should  be  ready  to  receive  her  outward  bound  cargo,  and  to 
end  when  she  should  have  finally  discharged  the  whole;  and  also  to  pay  two  thirds 
of  all  pilotage  and  port-charges  during  the  said  voyage;  such  freight,  pilotage,  and 
port-charges  to  be  paid  on  the  arrival  and  discharge  of  the  ship  at  her  destined  port  in  G.  B. 
In  covenant  by  the  owner  for  an  alledged  breach  in  non-payment  of  freight,  pilot- 
age, and  port  charges,  it  is  not  enough  to  shew  that  the  ship,  after  having  taken  in 
a  cargo  in  G.  B.  and  proceeded  part  way  on  the  voyage,  but  before  her  arrival  at 
M.  v.,  was,  without  the  default  of  the  owner  or  crew,  wrongfully  seized  and 
brought  back  to  London,  and  there  detained  lor  some  time  till  she  was  restored  to 
the  owner;  in  consequence  of  which  she  required  repairs,  which  were  done  with  all 
necessary  dispatch  ;  and  that  the  owner  was  then  ready  and  willing  to  cause  the  ship 
to  prosecute  and  complete  her  voyage,  and  gave  notice  thereof  to  the  freighter,  and 
tenderedh'im  the  ship  properly  fitted,  Ac.  for  that  purpose,  and  requested  him  to  give 
the  necessary  instructions  in  that  behalf,  and  offeredXo  observe  the  same,  6ic.\  but  that 
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1B07.        in  support  of  the  demurrers,  and  by  Marryat  for  the  defendant 
It  was  admitted  that  the  4th  and  5tb  pleas  were  only  intended  to  ' 
raise  the  question  as  tu  the  validity  of  the  declaration  :  and  that 

wIlson.  if  that  were  good,  the  pleas  were  necessarily  bad.  But  supposing 
the  declaration  to  be  sufficient  in  itself,,  it  was  contended  that  the 
matter  disclosed  by  the  6lh  plea  was  an  answer  to  it;  setting  out, 
as  it  did,  certain  proceedings  in  the  Court  of  Admiralty,  where 
the  ship  and  cargo  were  libelled,  which  the  defendant  relied  on, 
as  furnishing  a  legal  excuse  to  him  fornot  re-shipping  his  cargo, 
which  had  been  unshipped  by  the  orders  of  that  Court,  so  as  to 
enable  the  plaintiff's  ship  to  proceed  with  the  cargo  on  the  destined 
voyage ;  but  which  plea  the  plaintiff  contended  to  be  merely 
argumentative  and  no  answer  to  the  breach  assigned.  It  is  un- 
necessary however  to  state  the  particulars  of  that  plea,  as  the 
Court  waved  giving  any  opinion  upon  it,  and  decided  the  case 
wholly  on  the  insufficiency  of  the  declaration.  The  case  stood 
over  for  consideration  till  this  term,  when 

[  439  ]  Lord  Ellen  bo  rough  C.  J.  delivered  the  judgment  of  the 

Court.  This  was  an  action  of  covenant  upon  a  charter-party  of 
affreightment,  made  between  the  plaintiff,  as  agent  of  one  James 
Clarke  of  Baltimore,  owner  of  the  ship  Portsmouth,  of  the  one 
part,  and  the  defendant,  (he  freighter,  of  the  other  part.  The 
covenants  on  the  part  of  the  plaintiff  were,  that  the  ship,  being 


\he  freighter  would  not  give  zny  such  instructions,  &c.  nor  permit  the  ship  to  prosecule 
or  complete  the  voyage ;  but  rejused  to  do  so,  and  whollxf  renonnced  the  charter-party ,  and 
the  further  prosecution  of  the  voyage,  and  itholly  discharged  the  owner  from  further  proter 
cuting  or  completing  the  voyage,  and  dispensed  therewith. 

For  the  freight  (qua/mg-/*/,)  pilotage,  and  port-cliar{?es,arc  only  covenanted  to  be 
paid  by  the  freighter  on  the  arrival  and  discharge  of  the  ship  at  her  destinedport  in  G.  B.; 
and  therefore  such  arrival  and  discharge,  (which  must  be  understood  after  the  sti- 
pulated voyage  performed,)  are  conditions  precedent  to  the  owner's  right  to  freight, 
&C'  And  it  is  not  enough  to  shew  that  the  owner  did  all  in  his  power  towards  earn- 
ing the  freight,  Ac.  by  the  tender  of  his  ship  to  complete  the  voyage,  and  his  oflFer 
to  obey  the  freighter's  instructions;  because,  though  the  owner  had  actually  done,  as 
far  as  lay  in  bis  power,  all  that  he  offered  to  do,  and  which  the  freighter  discharged 
hitn  from  doing,  it  would  only  have  amounted  at  most  to  an  endeavour  on  his  part  to 
complete  the  voyage  and  earn  the  freight,  &c. ;  but  such  completion  was  still  liable 
to  be  defeated  by  the  act  of  God,  or  the  accidents  of  the  voyage ;  and  the  perform- 
ance of  the  condition  which  was  to  entitle  the  owner  to  freight,  &c.,  would  still  have 
been  contingent,  although  such  his  offers  had  been  accepted  by  the  freighter.  There- 
fore this  is  not  like  the  case  where  a  party  tendering  to  do  that  which  he  has  under- 
taken, and  which  he  has  the  immediate  power  of  doing  at  the  time,  in  order  to  entitle 
himselfto  a  correspondent  duty  from  another,  is,  by  a  refusal  of  that  other  to  accept 
such  tender,  dispensed  with  averring  performance  of  it,  in  an  action  for  a  breach  in 
not  performing  the  subsequent  or  concurrent  duty. 

properly 
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against 


properly  fitted,  &c.,  should  receive  and  take  on  board  at  London         1807. 
or  Portsmouth  at  the  option  of  the  freighter,  such  goods  as  he 
might  think  proper  to  ship,  and  should  sail  and  proceed  therewith 
to  Monte  Video;  and,  being  arrived  there,  should  give  due  notice      Wilson, 
thereof  to  the  agents  of  the  freighter,  and  make  a  right  and  true 
delivery  to  them  of  all  such  goods,  &c.  as  might  be  shipped  as 
aforesaid  ;  and,  after  such  delivery,  should  receive  and  take  on 
board  from  the  freighter,  his  agents,  &c.,  a  full  and  complete 
cargo  of  lawful  goods,  &c.,  and  having  received  the  same,  and 
being  dispatched,  should  and  would  (wind  and  weather  permit- 
ting) immediately  set  sail  from  thence,  and  proceed  to  some  one 
port  of  discharge  in  Great  Britain,  agreeable  to  the  directions  the 
commander  might  receive  from  the  said  freighter  his  executors, 
&c.;  and  the  said  ship  being  arrivedat  her  destined  port,  the  com- 
mander should  and  would  make  a  right  and  truo  delivery  of  the 
said  cargo  unto  the  freighter,  his  executors,  &c.  agreeably  to  the 
bills  of  lading  that  might  be  signed  for  the  same,  and  there  end 
his  said  intended  voyage ;  (the  act  of  God,  the  king's  enemies, 
and  all  and  every  the  dangers  and  accidents  of  the    sea,  &c. 
excepted.)  The  owner  further  covenanted  that  the  ship  should, 
if  required,  touch  at  the  coast  of  Africa,  on  this  side  of  the  Cape 
4^ Good  Hope^  on  her  outward  voyage  to  Monte  Video,  and  take 
in  passengers  for  that  place,  for  whom  water  and  provisions  were       [  440  ] 
to  be  provided  and  paid  for  by  the  freighter.     In  consideration 
■whereof  the  defendant  covenanted,  that  he,  his  executors,  &c., 
would  well  and  truly  pay  to  the  plaintiiF670/.  sterling  jserwow^A, 
for  every  calendar  month  the  ship  should  be  employed  by  him  the 
freighter  during  her  said  intended  voyage  to  Monte  Video  and  bach      ' 
to  her  port  of  discharge :  and  so  in  proportion  for  any  less  time  ; 
in  full  for  the  freight  or  hire  of  the  said  ship  during  her  said  intend- 
ed service ;  such  freight  to  commence  from  the  day  the  ship  should 
he  ready  to  receive  goods  on  board  at  Portsmouth,  and  end  when 
she  should  have  Jinalli/  discharged  the  whole  of  her  said  cargo;  and 
also  should  pay  two-thirds  of  all  pilotage  and  port  charges  during 
the  whole  of  the  said  voyage  ;  and  also  two-thirds  of  all  expences 
of  stowing  the  said  ship's  cargo  at  Monte  Video  ;  such  freight, 
pilotage,andport-charges,tobepaidonthearrivalanddischargeof 
the  said  ship  at  her  destined  port  in  Great  Britain.  The  declaration 
proceeds  to  state  that  the  ship  afterwards  took  on  board  at  Ports- 
mouth from  the  defendant,  the  frieghter,  such  cargo  as  he  thought 
fit  to  ship ;  and,  being  dispatched,  proceeded  on  her  outward 

A  a  2  voyage, 
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1807.  voyage,  and  being  required,  touched  at  the  coast  of  Jfrica,  fos 
"~~  ,  .  the  purposes  in  the  charter-party  mentioned ;  and  that  whilst 
asrainst'        *''®  "'^'  afterwards  prosecuting  her  outward  voyage,  and  before 

Wilson,  her  arrival  at  Monte  Video,  the  ship,  without  the  default  of  the 
plaintiff,  the  owner,  commander,  or  crew,  was,  against  their 
will,  by  force,  wrongfully  seized,  taken  and  detained  on  the 
coast  of  j4fricay  by  persons  unknown,  and  by  them  sent  and  con- 
ducted to  London,  and  was  by  those  persons  forcibly  kept  and 
detained  for  a  long  time  afterwards,  until  she  was  liberated  and 

r  441  ]  restored  to  the  plaintiff.  That  in  consequence  of  the  seizure, 
detention,  and  other  circumstances  stated,  the  ship,  upon  her 
liberation  and  restoration,  required  certain  necessary  repairing 
and  refitting,  to  enable  her  to  prosecute  and  complete  the  voy- 
age :  that  the  plaintiff  caused  such  refiting  and  repairing  to  be 
done  with  all  necessary  dispatch  :  and  that  the  plaintiff  always, 
fromthetimc  of  the  liberation, restoration,  and  refitting  of  the  ship, 
was  ready  and  willing  to  cause  the  ship  to  prosecute  and  complete  the 
said  voyage  and  gave  notice  thereof  lo  the  defendant,  and,  tendered 
and  of ered  the  ship  to  himto  prosecute  and  complete  that  voyage,  and 
requested  him  to  give  thenecessary  directions  andinstructions  in  that 
behalf,  and  to  permit  the  said  ship  to  prosecute  and  complete  such 
voyage,  and  offered  to  observe  such  directions  and  instructions  '^  and 
Tcould  have  causcl  the  ship  to  prosecute  and  complete  that  voyage; 
and  avers  that  the  ship  was  properly  fitted,  victualled  and  manned 
for  the  purpose ;  and  that  the  defendant  had  uoticeof  it .  Tlie  decla- 
tion  further  states  that  the  defendant  did  not,  nor  would  give  any 
directiomor  instructionsrespectingtheship,or  theprosecution  of  that 
voyage;  nor  did,  nor  wouldpermit  the  ship  to  prosecute  or  complete 
the  same;  but  refused  to  do  so,  and  wholly  renounced  the  charter- 
party,  and  the  further  prosecution  of  the  voyage,  and  wholly  dis- 
charged  the  defendant  from  further  prosecuting  or  completing  that 
voyage,  and  dispensed  therewith.  Tiie  plaintiff  then  proceeds  to 
state  that  the  ship  was  employed  during  the  voyage  in  the  charter- 
party  mentioned  for  l2inonths,  and  that  the  freight  thereof ,  accord- 
ing to  the  rate  of  the  charter-part}',  amounted  to  8,040/.;  and  that 
the  same  ship  would  have  been  employed  by  the  defendant,  if  he 
would  have  permitted  her  so  to  be  during  the  further  prosecution 
and  completion  of  the  voyage  for  other  12  calendar  months;  and 

[  442  ]  that  the /reig/if  fApreq/",  at  the  same  rate,  would  have  amounted  to 
other  8,040/. ;  and  that  two-third  parts  of  the  pilotage  and  port- 
charges  of  the  ship,  paid  for  and  incurred  by  the  plaintiff  during 

the 
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Hie  voyage,  amounted  to  a  further  sum  of  50/. :  and  then  assigns         1807. 
a    breach    in   the    non-payment  upon  request  of    the  freight,         — — 
pilotage,  and  port-charges  so  claimed.    To  this  declaration  there         J^a^ 
were  seven  pleas  pleaded  on  the  part  of  the  defendant ;   upon      Wilson. 
the  three  first  of  which  issues  were  taken:  to  the  4lh,  5th,  and 
6'th,  of  which  there  were  demurrers  and  joinders  in  demurrer  : 
and  to  the  7th  there  was  a  special  replication  upon  which  issue 
was  taken  by  the  rejoinder. 

The  question  in  this  case  arises  upon  the  demurrers  and 
joinders  in  demurrer  to  the  4th,  5th,  and  6ih  pleas  :  the  sub- 
stance of  which  pleas  it  is  unnecessary  to  stale,  because  as- 
suming them  to  be  bad  in  law,  the  defendant  is  nevertheless 
entitled  to  judgment,  if  the  declaration  be  bad  in  substance,  as 
it  appears  to  us  to  -be.  Tiie  breach  assigned  is  in  the  non- 
payment of  what  is  claimed  by  the  plaintiff,  eo  nomine,  as( 
freight;  viz.  8,040/.  at  the  charter-party  rale  of  670/.  per 
month,  for  I'i  months  that  the  ship  teas  emploi/ed  during  ihe 
voyage  ;  and  the  like  amount  of  the  like  rate  for  freight  for 
other  12  months  that  the  ship  would  have  been  employed  by  the 
defendant,  (as  alleged,)  in  the  furllier  prosecution  of  the 
voyage,  if  the  defendant  would  have  permitted  her  so  to  be. 
But,  by  the  terms  of  the  charter-party,  the  freight,  pilotage,  and 
port  charges,  thereby  covenanted  to  be  paid  on  the  part  of  the 
defendant,  are  all  of  them  expressly  covenanted  to  be  paid,  "  on 
"  the  arrival  and  discharge  of  the  ship  at  her  destined  port  in 
"  Great  Britain  ;"  aiid  of  course  are  made  to  depend  on  the  event 
of  such  arrival  and  discharge  at  her  destined  port  in  Great  Bri' 
lain,  as  a  condition  precedent  to  the  plaintiff's  right  to  de- 
mand the  same.  But  it  is  argued  on  the  authority  of  Jones  v. 
Barklay,  {Dougl.  085.  last  edit.,)  and  Uotham  v.  The  East  India  r  443  1 
Company,  I  Term  Rep.  638,  that  the  plaintiff,  having  done  all 
in  bis  power  towards  earning  the  freight,  pilotage,  and  port- 
charges  in  question,  by  the  tender  and  offer  of  his  ship  to  com- 
plete the  voyage,  by  his  request  of  necessary  directions  .and  ia- 
structions,  and  his  offer  to  obey  them,  &,c. ;  und  the  defendant 
having,  as  alleged  in  the  declaration,  refused  to  give  any  directions 
or  instructions  for  the  ship,  or  the  prosecution  of  the  voyage 
and  having  wholly  renounced  tiie  charter-party,  and  the  further 
prosecution  of  the  voyage,  and  having  discharged  the  defendant 
from  further  prosecuting  or  completing  the  voyage,  and  dis- 
pensed therewith  ;  that  the  plaintiff'  had  acquired  the  right  to 
A  a  a  the 
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1807*  the  sums  demanded  as  freight,  &c.,  as  completely  as  if  the 
~~~  voyage  had  been  performed,  and  the  ship  had  arrived  and  been 
«»•«■«]<*        discharged  at  her  destined  port.     But  the  decision  of  the  Court 

Wilson,  iu  neither  of  the  cases  cited  sustains  the  argument  urged  on 
behalf  of  the  plaintiff  in  this  exent.  The  most  that  can  be 
understood  to  have  been  there  decided  is,  (what  was  contended 
for  by  the  plaintiff's  counsel  in  the  case  of  Jones  v.  Barklay,) 
that  where  a  man  "  by  doing  a  previous  act  would  acquire  a 
"  right  to  a  debt  or  duty ;  by  a  tender  to  do  the  previous  act,  if 
**  the  other  party  refuse  to  permit  him  to  do  it,  he  acquires  the 
"  right  as  completely  as  if  it  had  actually  been  done."  But  the 
question  still  occurs  whether,  by  actually  doing  the  previous 
act  tendered  to  be  done  in  this  case,  the  plaintiff  would  have 
acquired  a  right  to  the  freight  and  other  payments  demanded  ? 
Here,  if  he  had  done  all  that  he  offered  to  do,  and  which  the 

r  444  J  defendant  discharged  him  from  performing,  still  it  would  have 
amounted  at  mosc  only  to  an  endeavour  on  his  part  to  prosecute 
and  complete  the  voyage,  and  to  procure,  as  far  as  in  him  lay, 
the  arrival  and  discharge  of  her  at  her  destined  port :  but  the 
actual  event  of  such  an  arrival  and  discharge  did  not  depend 
upon  him,  nor  was  it  within  the  reach  of  any  efforts  on  his 
part  to  insure  and  to  accomplish  ;  but  it  was  liable  to  be  disap- 
pointed by  the  act  of  God,  and  all  the  various  other  accidents 
to  which  marine  adventures  are  subject.  But  in  the  case  put, 
(i.e.  of  Jones  v.  Barklay,)  no  contingency  but  the  immediate 
death  of  the  party  tendering  the  act  could  have  disappointed  its 
performance  ;  and,  being  done,  the  party  doing  it  would  have 
instantly  acquired,  without  any  further  act,  either  on  his  own 
part,  or  on  that  of  any  one  else,  a  full  right  by  the  terms  of  his 
contract  to  the  duty  demanded ;  which  in  that  case  was  the 
payment,  at  a  given  time,  of  a  sum  of  money  stipulated  to  be 
paid  him.  So  that  the  difierence  between  the  two  cases  is  this  ; 
in  the  one,  by  doing  an  act  in  the  power  of  the  parly  to  have 
done,  he  would  have  acquired  a  full  and  instant  right  to  the 
duty  demanded  :  in  the  other,  by  doing  the  act  tendered  to  the 
full  extent  to  which  the  party  tendering  was  able  to  perform  it, 
he  would  still  have  only  taken  certain  steps  of  remote  and  uncer- 
tain eflFect  towards  the  attainment  of  the  object  and  completion  of 
the  event  necessary  to  be  attained  and  completed,  in  order  to  vest 
a  right  to  the  duty  demanded  in  the  party  demanding  it.  The 
same  in  effect  may  be  said  of  the  case  of  Hotham  v.  East  India 

Compan  y 
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Company y  1  Tferw  7?ep.  638.,  where  the  ow/j/ Mi;«5  which  stood        1807. 

in  the  way  of  the  plaintiff's  recovering  the  allowance  claimed 

•  .  Smith 

for  short  tonnage,  according  to  the  terms  of  his  charier-party,        against 

(after  having  taken  all  proper  steps  on  his  part  to  obtain  the  Wilson, 
necessary  certificate  to  entitle  him  thereto,)  was  the  neglect  and  L  ^^^  J 
default  of  the  Company's  own  agents  in  refusing  to  afford  him 
such  certificate.  Covenants  of  this  kind  have  always  received 
a  strict  construction.  In  Bright  v.  Cooper,  1  Brownl.  21.  the 
covenant  made  by  the  merchant  with  the  master  of  a  ship,  being 
to  pay  such  a  sum  if  he  would  bring  his  freight  to  such  a  port : 
and  part  of  the  goods  being  taken  by  pirates,  and  the  residue 
brought  to  the  place  appointed  and  there  unladed ;  the  Court 
held  that  the  merchant  was  not  bound  to  pay  the  money  to  the 
master,  because  the  agreement  was  not  performed  by  him.  And 
the  late  case  of  Cook  v.  Jennings  in  this  Court  (7  Term  Rep* 
381.)  proceeded  upon  the  same  principle.  Adverting  therefore 
to  the  declaration  only,  and  the  breach  therein  assigned,  we  are 
of  opinion,  that  as  the  ship  never  arrived  at  her  destined  port* 
within  the  terms  of  the  charter-party,  the  freight  claimed  in  the 
declaration  never  became  demandable  by  law  :  and  of  course 
that  the  plaintiff  cannot  recover  thereupon  :  which  renders  it  un- 
necessary to  consider  the  sufficiency  of  the  several  pleas  de- 
murred to,  and  the  questions  which  might  otherwise  have  arisen 
upon  them. 

Judgment  for  the  Defendant. 


Imgram  and  Others  acrainst  Milnes.  ^n"J''^^h 

°  May  30th. 

TN^  debt  the  plaintiffs  declared,   1st,  upon  a  bond  in  the  penal  The  submis- 

sum  of  2000/.  conditioned  for  the  performance  of  an  award  sion  being  of 
,  ,        .  ,  .  .  -  .   .         ,  .       ^  ^        ,  aJl  matters  iu 

to  be  made  withm  a  given  tmie  by  certam  arbitrators,  to  whom  djflerence 

it  was  referred  to  arbitrate  and  determine  "  of  and  concerning  between  the 

parlies,  an 
award  of  so 
much  to  be  paid  by  the  defendant  to  the  plaintiffs  on  their  hankivg  account,  and  for 
which  sum  the  plaintiffs  were  to  give  the  defendant  a  release,  is  binding  between 
them  ;  for  no  other  matter  indifference  between  them  shall  be  intended,  unless  it  be 
shewn  ;  and  the  award  is  good  for  so  much,  though  the  arbitrators  also  awarded  a 
sum  to  be  paid  by  the  plaintiffs  to  the  defendant  out  of  a  partnership  fund  in 
which  others  than  the  defendant  were  interested  who  were  no  parties  to  the  sub- 
mission. 

A  a  4  all  *[  446  ] 
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I807«         all  and  all  manner  of  actions,   suits   controversies,   &c.   and 

demands  Mhatsoever,  at  any  time  depending,  &c.  by  or  between 

tirainst         these  parties,  and   the  costs  and  charges  of    any  action,  &c. 

MiLNES.  then  depending  between  them  :  and  then  the  plaintiff's  alleged 
an  award  made  by  (he  arbitrators  within  the  time,  by  which 
(inter  alia)  they  awarded  that  the  defendant  should  at  a  certain 
day  and  place  pay  to  the  plaintiffs  4:7'il.  4s.  2d.  being  the 
balance  due  on  the  banking  account  of  the  defendant  with  the 
plaintiffs;  of  which  the  defendant  had  notice:  and  then  alleged 
a  (breach  by  non-payment  of  the  money.  There  was  another 
special  count  on  the  bond  alone ;  and  also  general  counts  for 
money  paid,  money  lent  and  advanced,  money  had  and  re- 
ceived, &c.,  and  upon  an  account  stated.  To  the  1st  count 
there  was  a  plea  of  no  award,  and  to  the  others  nil  debet  and 
a  set-off'  were  pleaded.  At  the  trial  before  Le  Blanc  J.  at 
York,  the  plaintiflFs  abandoned  the  special  count  on  the  award, 
and  resorted  to  their  general  counts  ;  and  proved  money  ad- 
vanced by  them  as  bankers  to  the  defendant  on  his  separate 
account  to  the  amount  of  800/.  In  answer  to  this  the  defend- 
ant was  driven  to  prove  the  award,  in  order  to  limit  the  sum 
to  be  recovered:  but  the  plaintiffs  contended  that  the  award 
was  bad;  and  consequently  not  binding  upon  them.  And  the 
question  at  the  trial  turned  on  the  validity  of  the  award; 
which,  after  statmg  the  terms  of  the  submission,  as  before 
mentioned,  and  that  the  arbitrators  had  examined  and  con- 
sidered the  allegations,  witnesses,  and  evidence  of  all  the 
said  parties  concerning  the  premises ;  proceeded  to  award  that 
all  actions  and  suits  then  depending  between  the  parlies 
should  cease.     That  the  defendant  on  the  Ist  of  October  1805 

[  447  ]  should,  at  the  plaintiff's  bank  in  Wakefield,  pay  to  them  472/, 
4s.  2c?.  being  the  balance  due  on  the  banking  account  of  the 
said  John  Milues  (the  defendant)  with  the  said  plaintiffs.  That 
the  plaintiffs  should  pay  unto  the  said  John  Milnes  116/.  2s.  8d, 
(the  residue  of  a  debt  of  664/,  1  Is.  8d.  due  to  him  from  Milnes 
Lang  and  Wittaker  (a)  from  and  out  of  the  first  monies  which 
should  be    received  by  them  on  account  of,    or  belonging  to 

(o)  Lariff  and  Whitaker,  it  appeared  in  the  course  of  the  cause,  were 
partners  with  the  defendant  Milnes,  and  also  bad  an  account  with  the 
plaintiffs  bankers  in  Wakefield,  on  their  partnership  account. 

the 
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the  said  Milnes,  Lang,  and  Whitaker,  together  with  interest,         1807. 

&c.  That  the  plaintiflFs  should  on  the  said  1st  of  October,  carry 

to  the  credit  of  Milnes,  Lang,  and  Whitaker\  account  with  Ingram 
them  tour  several  promisory  notes  of  1000/.  each,  drawn  by  Milnes. 
Lang  and  Company,  payable  to  Milnes,  Lang,  and  Co. ;  and 
which  said  notes  were  paid  by  Milnes,  Lang,  and  Whitaker,  to 
the  plaintiffs  ;  and  should  also  place  to  the  credit  of  the  account 
oi  Milnes,  Lang,  and  Whitaker  all  such  sums  as  had  been  or 
should  be  received  on  (he  said  notes.  Then  after  slating  other 
irrelevant  matter,  the  arbitrators  further  awarded,  that,  upon 
payment  of  thtj  said  sum  of  472/.  4s.  Q.d,  as  aforesaid,  the  plain- 
tiffs should  execute  to  the  defendant  a  release  in  full  of  all  claims 
and  demands /or  or  in  respect  of  the  several  sums  included  in  the  * 

account  upon  which  the  said  balance  ^Til.  As.  2d.  arose,  &c. 
It  was  admitted  that  the  award  was  bad  for  so  much  as  re- 
spected the  payments  to  be  made  to  the  defendant  by  the 
plaintiffs  out  of  the  partnership  funds  of  Milnes,  Lang,  and 
Whitaker,  the  two  latter  of  whom  were  no  parties  to  the  award: 
and  the  learned  Judge  thinking  that  the  sum  awarded  to  be  paid 
by  the  defendant  to  the  plaiutiffs  might  have  been  affected  by 
the  other  accounts  which  the  arbitrators  had  improperly  takea  [  445  ] 
into  their  consideration,  rejected  the  evidence  of  the  award  as 
bad  in  toto,  and  the  plaintiffs  took  a  verdict  for  800/.  Wood 
therefore  in  the  last  term  moved  to  have  the  verdict  entered  on 
the  first  or  second  count  for  472/.  As.  id.,  oti  the  ground  that 
the  award  was  good  for  so  much  at  least,  though  bad  for  the 
sums  awarded  to  be  paid  by  the  plaintiffs  to  the  defendant  out 
of  a  fund  belonging  in  part  to  other  persons ;  and  that  the  de- 
fendant might  avail  himself  of  that  part  of  the  award  which 
fixed  him  with  a  certain  debt  to  the  plaintiffs  o\\  his  own  ac- 
count, though  he  could  not  avail  himself  of  that  which  was 
meant  to  be  in  his  favour.  A  rule  nisi  was  accordingly  granted, 
against  which 

Topping  and  Littledale  now  shewed  cause,  and  contended 
that  the  award  was  void  in  toto,  inasmuch  as  it  did  not  settle 
all  matters  in  difference  between  the  parties,  which  it  was  the 
object  of  the  reference  to  accomplish.  Tl»e  arbitrators  consider 
that  something  is  due  to  the  defendant  from  the  plaintiffs  upon 
the  settlement  of  another  account,  but  have  awarded  payment 
out  of  a  fund  over  which  they  had  uo  control ;  and  their  award 

consequently 
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1807*         consequently  leaves  the   plaintiffs  liable  to    be  sued  on  that 

account ;  though  it  assumes  to  settle  the  balance  due  to  them 

wra^^t**      from  the  defendant  o»  his  banking  account :  and  the  release  is 

MiLNES.  only  directed  to  be  given  by  the  defendant  on  that  account; 
It  is  not  therefore  a  mere  excess  of  authority  in  the  arbitrators ; 
but  like  Randall  v.  Randall  (a)  the  award  is  bad,  because  they 
have  not  made  a  final  end  of  the  suits  and  controversies  between 
the  parties,  in  pursuance  of  their  authority.  In  answer  to  a 
suggestion  from  the  Bench,  that  it  did  not  appear  there  was  any 

[  449  ]       other  than  the  hanking  account  between   these  parties ;  they 
answered,  that  the  contrary  was  to  be  collected  from  the  arbi- 
trators having  directed  the  plaintiffs  to  execute  h  partial  and  not 
>  a  general  release ;  and  that  it  was  incumbent  on  those  who  now 

insisted  on  the  award  to  shew  that  in  fact  there  was  no  other 
account  submitted  to  the  arbitrators,  if  the  fact  were  so.  And 
there  was  no  award  of  any  release  from  the  defendant  to  the 
plaintiffs. 

Park  and  T.  Harrison,  contra,  said,  that  the  directions  of  the 
award  were  consistent  with  the  state  of  the  case,  that  there  was 
no  other  than  the  banking  account  between  these  parties,  though 
there  were  other  partnership  accounts  in  dispute  between  the 
plaintiffs  and  the  defendant  as  one  of  the  firm  of  Milnes,  Lang, 
and  Whitaker;  the  two  latter  of  whom  were  no  parlies  to  the 
reference.  The  award  therefore  was  final  as  between  the  present 
parties,  and  the  release  was  properly  ordered  to  be  given  in  the 
form  prescribed. 

The  Court  said,  that  if  it  could  be  shewn  that  there  was  any 
other  matter  in  difference  between  these  parties  than  the  bank- 
ing account,  the  award  could  not  be  sustained  in  any  respect ; 
but  they  thought  that  it  lay  upon  the  party  who  impeached  it 
to  shew  that  there  was  some  other  matter  in  difference;  and 
that  otherwise  they  could  not  intend  it,  though  the  reference 
were  of  all  matters  in  difference  between  the  parties.  If  the 
award  had  been  pleaded  in  bar  to  an  action  brought  by  the 
plaintiffs  to  recover  the  balance  on  their  banking  account,  the 
plaintiffs  must  have  replied  that  there  were  other  matters  in 
difference  within  the  terms  of  the  reference,  on  which  no  award 

[  450  ]       had  been  made,  in  order  to  avoid  the  award.    And  here  the 
plaintiffs  having  abandoned  the  special  counts  at  the  trial^  and 

{a) 'J  East,  n, 
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gone  upon  the  general  account ;  and  the  defendant  having  set 
up  the  award  in  evidence  under  the  general  issue  ;  it  'wzs  com> 
petent  to  the  plaintiffs  by  way  of  reply  to  that  evidence  to  shew 
any  matter  which  made  the  award  void.  And  Lawrence  J. 
referred  to  I  Com.  Dig.  tit.  Arbitrament^  E.  10,  where  it  is 
said,  that  if  an  award  recite  that  controversies  were  depending 
29th  of  January y  and  it  be  made  de  et  super  praemissis  of  all 
matters  till  the  28th  of  January^  it  is  good  ;  for  it  shall  not  be 
intended,  unless  it  be  averred,  that  any  matter  was  depending 
on  the  £9th  of  January  which  was  not  so  on  the  28th.  And 
again  ;  if  there  be  a  submission  of  all  matters^  ita  quod  fiat  de 
praemissis ;  an  award  de  promissis  of  a  single  matter  is  good ; 
for  others  shall  not  be  intended  unless  they  be  shewn.  For 
which  several  authorities  are  cited.  The  Court  therefore 
directed  that  the  case  should  stand  over  for  some  days,  in  order 
to  give  the  plaintiffs  an  opportunity  of  shewing  that  there  were 
other  matters  in  difference  between  these  parties  than  the  bank- 
ing account,  which  were  submitted  to  the  arbitrators  for  their 
decision  :  ivithout  which  they  were  of  opinion  that  the  award 
in  question  was  good  so  far  as  respected  the  banking  account, 
though  void  in  respect  of  the  sum  awarded  to  be  paid  by  the 
plaintiffs  to  the  defendant  out  of  the  partnership  fund  of  Milnes, 
Lang,  and  JVhitaker,  which  was  not  submitted  to  the  arbi- 
trators by  the  terms  of  the  reference.  And  no  such  affidavit 
having  been  produced,  the  rule  was  made  absolute  for  reducing 
the  sum  for  v/hich  the  verdict  was  taken,  pursuant  to  the 
award. 
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The  King  against  Jones  and  Others. 


[451  ] 

Wednesday, 
June  3d. 


THE  defendants  appealed  to  the  Sessions  against  a  rate  made  The  owners 
for  the  relief  of  the  poor  of  the  parish  of  Holyhead  in  the  of  the  packet 
county  of  Anglesey ;  by  which  it  appeared  that  "  Captain  Jones"  ployed  under 
w  as  rated,  "  for  his  packet,  at  250/.— 6/.  5s."  and  three  other  a  personal 

contract  with 
the  post- 
masters in  carrying  the  mails,  &c.  between  Holt/head  and  Dublin^  are  liable, 
in  respect  of  the  profits  accruing  to  them  from  the  carriage  of  passengers  and 
luggage  in  such  boats,  to  be  rated  for  the  same  in  the  parish  of  Holyhead,  where 
such  owners  reside,  and  from  and  to  which  the  boats  sail,  where  they  are  repaired, 
and  where  the  passage  money  is  in  part  receivable  and  is  collected,  though  th«>y 
0re  registered  in  another  place. 

defendants, 
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defendants,  captains  of  packets,  were  respectively  rated,  each 
for  his  packet,  in  the  same  sum.  It  further  appeared  on  the  trial 
of  the  appeal,  that  the  appellants  have  all  their  houses  at  Holy- 
head, where  their  families  at  present  reside;  in  respect  of  which 
houses  they  have  been  and  are  assessed  to  the  poor's  rate ;  but 
that  heretofore  some  of  them  have  resided  in  Dublin;  and  that 
government  do  not  fix  their  place  of  residence.  Holyhead  is  a 
place  of  little  or  no  trade,  having  only  a  few  small  shops,  the 
owners  of  which  are  not  assessed  to  the  poor's  rate.  Each 
packet  boat,  including  the  furniture,  costs  between  2  and  3000/,, 
and  is  provided  by  and  at  the  expence  of  the  appellants  respec- 
tively, who  are  commanders  thereof,  and  are  at  liberty  to  dispose 
of  the  same,  provided  they  find  others  in  their  stead,  to  be 
approved  by  government,  and  so  that  the  carriage  of  the  mails, 
8cc.  be  not  obstructed;  and  the  commanders  may  hire  vessels 
to  be  used  as  packet  boats  from  any  other  port,  provided  they 
are  approved  of  by  government.  The  packet  boats  of  the 
respective  appellants  are  registered  in  the  port  of  Beaumaris. 
[And  the  ca«e  set  out  a  certificate  of  registry  of  one  of  the 
packets,  by  which  it  appeared  that  one  of  the  appellants  had 
made  oath  that  he  was  the  sole  owner ;  describing  himself  as  of 
Holj/head;  and  that  the  vessel  was  built  there  and  measured  101 
tons  and  upwards,  together  with  the  usual  description  of  her 
built,  rigging,  &c.]  When  hailed  at  sea,  and  asked  where  the 
packet  boat  belongs  to,  the  answer  is  Holyhead ;  and  the  seamen 
navigating  these  boats  reside  at  Holyhead.  The  appellants  are 
respectively  commissioned  by  his  Majesty's  Postmasters-General, 
who  by  an  instrument  under  their  hands  and  the  common  seal 
of  the  General  Post-office  appointed  the  appellants  respectively 
to  be  commanders  of  their  several  packet  boats  ;  and  the  com- 
missions run  in  these  words  "  W,  Lord  A.  and  C.  S.  &c.  his 
"  Majesty's  Postmaster-General,  to  Captain  W.  F.,  greeting:  By 
"  virtue  of  the  authority  to  us  by  the  King  in  this  behalf  given, 
"  &c.  we  do  hereby  appoint  you  the  said  fV,  F.  to  be  com- 
"  mander  of  the  Loftus  packet  boat  employed  by  this  office  in 
"  his  Majesty's  service  to  carry  mails,  &c.  to  and  from  Holyhead 
"  and  Dublin.  You  are  therefore  to  take  the  said  packet  boat 
"  into  your  care  and  charge,  as  commander  thereof,  and  to 
"  keep  as  well  the  officers  as  the  sailors  belonging  to  the  same 
"  in  good  order  and  discipline  ;  and  they  are  hereby  required  to 
"  obey  you  as  their  commander ;  and  you  to  observe  and  obey 

"  such 
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"  such  orders  and  instructions  as  you  shall  from  time  to  time 
"  reeeive  from  us  or  our  agent  for  the  time  being.  Given,"  8cc. 
(a).  The  packet  boats  are  employed  in  the  service  of  govern- 
ment to  carry  the  mails,  &,c.  betvieen  Holi/head and  Dublin,{or 
which  the  commaiKlers  receive  annual  salaries.  Each  com- 
mander for  better  security  is  obliged  to  have  his  packet  boat 
doubly  rigged  and  doubly  manned  ;  and  the  annual  ex  pence 
attending  the  navigating,  repairs,  furniture,  and  other  outgoings 
of  the  boats  exceed  tiie  annual  salary  or  allowance  made  by 
government  for  that  purpose.  But  by  permission  of  the  Post- 
master General  (he  appellants  carry  on  board  their  packet  boats 
passengers  with  their  luggage,  horses,  and  carriages,  and  thereby 
make  annual  profits,  which  are  of  a  fluctuating  nature,  as  they 
depend  upon  the  numbers  of  passengers,  horses  and  carriages, 
which  pass  and  repass  :  but  the  average  is  not  less  than  2501 
the  sum  at  which  they  are  rated.  The  passage  money  is  paid 
where  the  passengers  are  landed  or  leave  the  packet  boat ;  and 
as  much  of  the  passage  money  is  received  in  Dublin  as  at  Holy- 
head. The  commanders  are  not  allowed  to  be  absent  from  their 
respective  packet  boats  without  leave  of  the  postmaster  Gene- 
ral or  his  agents ;  and  though  they  have  such  leave,  the  com- 
manders are,  by  a  regulation  of  government,  ordered  to  be 
mulcted  40s.  for  every  time  a  packet  boat  sails  without  its  com. 
mander  on  board  ;  20s.  of  which  is  applied  towards  a  fund  for 
the  relief  of  the  commanders'  widows  ;  lOs,  towards  a  fund  for 
the  widows  of  the  mates;  and  105.  to  the  mate  who  sails  with 
the  charge  of  the  packet  boat  for  his  extra  responsibility.  One 
packet  boat  sails  every  day  of  the  week  with  the  mail,  &c. 
(except  Tuesday)  from  Holyhead,  on  which  day  no  London  mail 
arrives  there ;  and  on  every  day  of  the  week  (except  Sundays) 
from  Dublin,  on  which  day  no  mail  leaves  Dublin :  but  they 
frequently  sail  on  Tuesdays  from  Holj/head and  on  Sundays  from 
Dublin  with  expresses  and  under  the  orders  of  government, 
and  likewise  with  the  mails  when  they  have  been  detained  by 
storms  the  preceding  day.  The  conimanders  are  bound  to  put 
to  sea  with  the  mail  or  express,  however  bad  the  weather  may 
be,    and  have  often  been  obliged  to  return   to  port.     They  are 


J807. 

The  King 
againtt 
Jones 

and  Others. 


[  453  ] 


(a)  In  answer  to  an  inquiry  made  by  the  Court,  it  did  not  appear 
that  tlie  boats  were  engaged  under  any  other  written  contract  than 
what  appeared  iu  the  case. 

furnished 
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furnished  by  government  with  arms  and  ammunition  ;  *and  go- 
vernment also  sends  to  each  commander  its  private  signals  of 
war,  who  communicates  them  to  his  mate  alone  under  an  in- 
junction of  secrecy.  The  crews  are  protected  from  being  im- 
pressed by  the  Post-master  General,  under  the  direction  of  go- 
vernment, except  in  case  of  misconduct  reported  to  government. 
According  to  the  regulations  of  government  the  commanders  are 
prevented  from  having  any  apprentice,  and  are  obliged  to  have 
at  all  times  at  least  ten  other  able  seamen  on  board.  The  com- 
mander has  the  whole  charge  of  the  repairs  of  the  packet  boat, 
without  any  allowance  from  government.  They  frequently  sail 
■without  a  passenger  on  board  ;  and  are  prohibited  from  carrying 
on  any  trade  in  the  packet  boats,  as  well  by  orders  of  govern- 
ment, as  by  the  restriction  of  the  act  13  &.  14  Car.  2.  c.  1 1.  s.  22. 
But  they  make  no  custom-house  entries,  pay  no  custom-house 
fees,  harbour  dues,  port  charges,  or  for  lights,  as  trading  vessels 
do ;  but  50/.  a  year  is  paid  to  the  owner  of  the  Skurry  lights  by 
the  Post-master  General,  by  virtue  of  the  stat.  iJ  Geo.  3.  c.  36. 
The  appellants  are  responsible  for  their  conduct  as  commanders 
of  their  packet  boats  to  the  Postmasters-General,  who  have  a 
power  of  suspending  them  if  their  conduct  be  disapproved  of; 
which  power  has  been  exercised.  The  packet  boats  had  formerly 
painted  on  their  sterns  the  words  his  Majesty^s  packet y  adding  the 
came  of  it ;  but  the  present  boats  have  no  such  words.  Before 
a  new  packet  boat  is  laid  down  a  plan  must  be  sent  up  togovern- 
ment,  to  be  laid  before  an  inspector  ;  upon  whose  report  it  is 
built;  and  while  building  he  examines  it,  and  afterwards  certi- 
fies that  it  is  fit  for  his  Majesty's  service .  The  case  also  stated 
one  or  two  particular  instances  of  a  packet  boat  having  been 
ordered  off  its  station  to  another  port  for  a  special  purpose. 
When  there  is  an  order  from  government  to  carry  over  any 
particular  person,  the  agent  to  the  post-master,  under  such  order, 
prevents  any  other  person  from  sailing  in  the  packet  boat, 
without  the  consent  of  the  person  for  whose  use  it  is  so  employed. 
Even  in  those  cases  however  a  preference  is  given  to  the  mail, 
should  such  engaged  packet-boat  be  the  only  one  in  port  (a), 
The  sessions  on  hearing  the  appeals  confirmed  the  rate ;  subject 
to  the  opinion  of  this  Court,  whether  the  appellants  ought  to  be 
assessed.  If  it  were  considered  that  they  ought  not ;  then  the 
rate  was  ordered  to  be  amended  by  striking  out  their  names. 

(a)  There  was  much  irrelevant  matter  stated  in  the  case,  which  has 
been  omitted. 
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Holroyd  was  to  have  argued  in  support  of  the  rate  ;  but  after 
referring  to  tlie  King  v.  White  (a),  where  it  was  decided  ihat 
ships  were  rateable  in  the  port  to  which  they  belonged  ;  the 
Court,  considering  that  case  as  concluding  the  question,  called 
on  the  other  side  to  controvert  its  authority,  or  to  distinguish 
the  present  case  from  it. 

Park  and  Abbott^  contra,  first  said  that  the  case  of  the 
King  v.  White,  so  far  as  respected  the  general  question  of  the 
rateabiiity  of  shipping,  had  been  shaken  in  Rex  v.  Liverpool  (6), 
and  Hex  v.  CoUison  (c) ;   though  the  point  was  not  expressly 

decided, 
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(a)  4Ttrmfiep.  771. 

(6)  Hit.  38  Geo.  3.  B.  R.  vid.  next  note. 

(c)  E.  43  G.  3.  B.  R.  A  note  of  this  case  was  referred  to  in  the 
last  edition  of  Bum's  Jttstice,  tit.  Poor  Rate. 

Rex  V.  The  Inhabitants  of  the  Parish  of  Liverpool.  Hit.  38  Geo.  3, 
B-  R,  MS. — Wm.  Harper  appealed  to  the  sessions  against  a  rate  where- 
in certain  ships  of  his  were  rated.  It  was  admitted  by  both  parties, 
upon  the  hearing-  of  the  appeal,  that  the  appellant  dwells  at  Everton,  a 
township  adjoining  the  parish  of  Liverpool,  and  situated  in  the  parish 
of  Walton  vpon  the  Hill,  in  the  county  of  Lancaster.  That  he  holds 
now,  and  when  rated  iield,  a  warehouse  and  counting-home  in  the  town 
and  parish  of  Liverpool,  for  both  of  which  he  is  assessed  by  the  rate, 
and  has  paid  for  the  same :  but  that  there  is  not  any  bed  either  in  the 
warehouse  or  counting-house;  nor  does,  nor  at  the  time  of  rating 
did,  any  person  sleep  in  either  of  them.  That  the  ships  for  which  the 
appellant  is  rated  are  registered  at  the  port  of  Liverpool,  and  are  ia 
the  same  register  mentioned  to  belong  to  that  port,  and  to  be  the 
property  of  Wm.  Harper  of  Everton,  &c.  That  the  said  township  of 
Everton  is  an  inland  township,  not  accessible  to  ships.  On  hearing 
the  appeal,  it  was  contended  by  the  appellant's  counsel,  that  he  was 
not  at  the  time  of  making  the  rate  an  Inhabitant  of  the  Parish  af  Liver' 
pooly  and  therefore  that  the  rate  ought  to  be  quashed  as  to  the  ships^ 
And  it  was  contended  by  the  respondents  that  the  appellant  was 
under  the  circumstances,  an  inhabitant  of  the  parish  at  the  timi^ 
The  sessions  thereupon  quashed  the  rate  as  to  the  ships,  subject  to 
the  opinion  of  ^.  R.,  whether  the  appellant  under  the  circumstances 
above  stated  were  liable  to  be  rated  for  the  ships. 

When  this  case  was  called  on  for  argument  the  Court  said  that  the 
question  intended  to  be  raised  did  not  arise  upon  this  statement  of 
the  facts;  because  the  sessions  had  found  that  the  appellant  was  no 
inhabitant  within  the  parish  of  itt)fr7>oo/,  but  resided  in  a  neighbouring 
parish;  and  they  had  not  found  that  the  ships  rated  were  locally 

within 
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decided  [Lawrence  J.  observed  that  both  those  cases  were  de- 
fectively stated,  and  did  not  raise  the  general  question.  The 
statute  43  Eliz.c.  2.  *imposes  the  rate  upon  inhabitants  and  occu' 

piers ; 


within  the  parish,  but  only  within  the  port  of  Livej-pool,  which  might 
not  he,  and  indeed  they  uiiders^tood  was  not,  co-extensive  with  the 
parish :  and  it  was  only  on  one  or  other  of  those  grounds  that  the 
rate  could  be  supported.  The  counsel  said  that  sessions  did  not 
mean  to  find  that  the  appellant  was  not  an  inhabitant,  in  a  legal  sense, 
of  the  parish  of  Liverpool,  but  to  submit  that  question  to  the  Court, 
under  the  circumstances.  And  as  to  the  ships  having  been  within 
the  limits  of  the  parish,  there  was  no  doubt  of  the  fact.  And  there- 
fore they  desired  that  the  case  might  either  be  amended  by  consent 
in  that  respect,  or"  sent  back  to  the  sessions  to  be  re-stated  more  ac- 
curately. But  the  Court  said  that  they  should  dispose  at  once  of  this 
case,  by  directing  the  rate  to  be  quashed,  as  to  the  ships;  and  the 
parties  might  bring  on  the  question  again  upon  a  new  rate  if  they 
thought  proper.  Lord  Kenyon  C.  J.  however,  threw  out  an  opinion 
inclining  against  the  rateability  under  these  circumstances.  He  said 
that  a  person  might  be  deemed  an  inhabitant  for  some  purposes,  and 
up  to  a  certain  extent,  and  yet  not  for  all  purposes;  as  in  the  case  of 
repairing  bridges,  where  according  to  Lord  Coke,  occupancy  was  in- 
habitancy. But  he  saw  no  reason,  if  this  party  were  rateable  in  res- 
pect of  his  inhabitancy,  why  a  Dane  who  came  with  his  ship  into  the 
port  and  parish  should  not  also  be  rateable ;  or  why  this  same  pro- 
perty should  not  be  rated  at  every  place  on  the  coast  whereat  the  ves- 
sel touched  in  her  voyage.  He  observed  that  the  stat.  43  Eliz.  did 
not  direct  personal  property  to  be  rated  eo  nomine,  but  the  persons 
themselves,  inhabitants,  according  to  their  ability ;  which  can  only  be 
known,  in  respect  of  personal  property,  which  is  of  a  fluctuating 
nature,  by  stating  the  account  of  debtor  and  creditor,  and  taking  the 
surplus  only  as  the  criterion  of  that  ability. 

Bex  V.  CoUison  and  Taylor,  E.  43  Geo.  3.  B.  R.  MS.  Upon  a 
case  reserved  at  the  sessions,  as  to  the  rateability  of  the  defendants 
for  their  ships  at  Hull,  it  appeared  they  did  not  reside  at  Hull,  though 
CoUison  had  a  counting-house  there.  But  the  defendants  were  stated 
to  be  the  owners  of  the  ships,  and  that  the  ships  were  locally  within 
the  parish  at  the  time  of  the  rate,  and  were  registered  at  the  custom- 
house there.  On  which  it  was  contended  that  the  parish  of  Hull  was 
their  home,  and  that  it  must  be  so  considered  for  the  purpose  of  the 
register  acts.  That  if  this  species  of  property  were  rateable,  as  it  was 
determined  to  be  in  the  case  of  the  King  v.  White,  it  mattered  not 

whether 


IN  THE  Forty-seventh  Year  of  GEORGE  III. 


457 


piers ;  and  the  Court  only  decided  there  that  a  person  not  inha' 
biting  within  a  parish  was  not  rateable  there,  merely  because 
he  had  a  *  ship  registered  at  the  port  and  lying  there  at  the  time). 
In  Rex  V.  Collison,  Le  Blanc  J.  considered  that  the  proprietors 
of  a  mail  coach  could  not  be  rated  in  any  parish  where  it  hap- 
pened  to  put  up  in  the  course  of  the  journey.  (^Lawrence  J. 
That  was  still  said  with  reference  to  the  question  of  inhabitan- 
cy). They  then  argued  generally,  that  this  species  of  property 
was  not  rateable.      Personal  property  is  only  rateable  when 
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whether  the  owners  were  or  were  not  personally  resident  in  the 
parish    for  there  must  be  persons  on  board  the  ships  to  take  care  of 
them ;  and  the  possession  of  beneficial  property  in  a  parish  by  means 
of  a  servant  or  agent  was  the  same  as  a  possession  by  the  owner  him- 
self.   And  no  inconvenience,  it  was  observed,  could  ensue  from  his 
absence,  because  the  parish  had  a  remedy  for  the  amount  of  the  rate 
by  means  of  a  distress  on  the  property  itself.   The  Court,  however,  had 
f^reat  doubts  upon  the  statement  of  the  case,  as  well  on  the  question 
of  inhabitancy,  which  they  seemed  to  consider  as  negatived  J>y  the 
statement;  as  also  upon  the  defect  of  the  case  in  shewing  that  the 
owners  derived  any  benefit  from  the  ships  within  the  parish  of  Hull. 
They  seemed  to  be  clearly  of  opinion  that  the  mere  fact  of  the  ships 
being  registered  at  Hull  could  not  make  them  rateable  there  :  vessels 
were  sometimes  rated  in  places  not  their  proper  home.    The  registry 
was  merely  for  the  purpose  of  recording  the  transfer  of  property:  and 
it  was  not  considered  of  any  weight  in  the  case  of  the  King  v.  Liverpool- 
and  there  too  the  party  rated  had  a  counting-house  in  the  place.  They 
observed  also  that  the  case  did  not  state  that  the  ships  in  question  ter- 
ininated  their  voyage  at  Hull,  or  that  the  owners  received  any  profit 
there  ;  without  shewing  which,  they  might  on  the  same  ground  be 
rated  at  every  place  where  they  touched  in  the  course  of  their  voyage. 
And  Le  Blanc  J.  asked,  whether  the  proprietors  of  stage  coaches 
were  Hable  to  be  rated  in  every  parish  where  they  stopped  and  changed 
horses  in  the  course  of  their  journey.    The  case  was  finally  remitted 
to  the  sessions  to  be  re-stated. 

The  same  question  came  on  again  before  the  Court  in  another  case 
from  Hull,  of  the  King  v.  Howard,  M.  44  Geo.  3.  B.  R.  But  on 
its  being  called  on  for  argument.  Lord  Elienhorough  C.  J.  said  that  it 
was  not  stated  that  the  ship  was  locally  within  the  parish  at  the  time 
of  the  rate,  or  that  it  produced  any  profit.  That  a  ship  might  have 
met  with  losses  at  sea  to  a  greater  amount  than  her  value ;  and  was 
she  nevertheless  to  be  rated  as  soon  as  she  came  into  port  P  The  rate 
was  thereupon  quashed. 

Vol.  Vill.  B  b  permanently 
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permanently  local  and  visible,  and  producing  profit,  within  the 
parish  where  the  owner  resides,     if  it  have  no  proper  locality, 
but  is  continually  shifting  from  one  place  to  another ;  if  it  be 
fluctuating  and  uncertain  in  its  produce,  tike  cases  of  casual  ad- 
venture :  still  more  if,  while  situated  within  the  parish,  it  is 
wholly  unproductive,  and  whatever  profit  may  be  made  of  it  ia 
earned  elsewhere ;  it  does  not  come  within  any  of  the  prin- 
ciples on  which  property  has  been  held  to  be  rateable  within  a 
parish.     Now  here  so  long  as  the  packets  are  stationary  within 
the  parish  of  Holyhead,  nothing  is  earned  to  the  appellants  ;  the 
passage  money,  though  paid  at  one  or  other  of  the  two  ports, 
is  earned  between  the  limits  and  out  of  the  parish,  and  depends^ 
besides,  upon  various  contingencies.     They  then   argued   that 
the  appellants  acted  under  the  command,  and  as  the  immediate 
a<»ents  of  the  king,  in  whose  employ  the  packets  must  be  taken 
to  be  ;  and  that  the  permission  to  receive  passage  money  was 
merely  a  mode  of  enhancing  their  salaries,  which,  without  it, 
would  not  remunerate  (heir  labour,  nor  be  adequate  to  the  ex- 
pences  incident  to  their  situation,  and  the  providing  and  repair- 
ing the  vessels  :  and  that  salaries  (a),  and  personal  labour  {b) 
had  been  holden  not   to  be  rateable.     That  if  the  appellants 
received  so  much  less,  in  consequence  of  being  rated,  than  what 
was  deemed  a  fair  compensation  to  them,  including  the  perqui- 
site of  passage  money,  their  salaries  must  be  increased,  and  the 
crown  ultimately  bear  the  burthen  ;  though  it  is  clear  that  pro- 
perty in  the  hands  of  the  crown,  or  held  for  its  benefit,   cannot 
be  rated  (c). 

Upon  this  part  of  the  case  however  the  Court  very  early  in 
the  argument  expressed  a  clear  opinion  that,  as  the  case  was 
stated,  they  could  not  take  these  packets  to  be  the  property  pro 
tempore  of  the  crown.  They  were  provided  and  kept  in  repair 
by  the  appellants,  who  must  be  taken  to  be  the  owners,  and 
who  engaged  them  in  the  service  of  the  post  office  upon  cer- 
tain terms.  In  like  manner  as  transports  are  contracted  for  by 
the  navy  board  on  freight  to  carry  troops,    or  for  other  pur- 


(a)  John  Lander't  case  in  Rex  v.  White  and  Others,  4  Term  Rep.  774. 
and  Captain  Langliorne's  case,  ibid.  &c. 

(h)  Rex  V.  Hogg,  1  Term  Rep.  731.  and  Rex  v.  Star tif ant,  7  Term 
Rep.  60. 

(<r)  Lord  Amherst  v.  Lord  Somers,  2  Term  Rep.  372. 


poses-, 
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poses ;  bat  it  never  was  considered  that  the  property  in  them 
was  transferred  to  the  crown,  though  the  masters  were  subjected 
*to  a  certain  degree  of  discipline  and  control  while  engaged  in 
the  service.  And  some  of  the  judges  even  intimated  a  doubt 
whether  the  salary  of  the  commanders,  as  it  was  called  in  the 
case,  were  any  other  than  part  of  the  hire  and  earning  of  the 
packet  boats:  but  there  was  no  decision  on  this  part  of  the 
case.     And 

Holroyd  observed,  that  not  long  since  one  of  the  Harwich 
packets,  which  are  employed  in  the  same  manner  as  these,  was 
taken  in  execution  for  the  debt  of  the  owner :  and  though  the 
question  was  under  consideration,  no  doubt  was  entertained 
but  that  the  vessel  was  properly  seized  by  the  sheriff. 

Lord  Ellen  BOROUGH  C.  J.  I  cannot  distinguish  this  from 
the  case  of  the  Kin(f  v.  White  :  and  unless  the  Court  felt  them- 
selves  pressed  to  surrender  the  authority  of  that  case,  these 
packet-boats  must  be  held  to  be  rateable.  It  is  objected  that 
they  are  not  permanently  local  property  in  the  parish  of  Holy* 
head,  and  that  no  profit  is  made  of  them  there.  Cut  the  incho- 
ate act  which  is  to  earn  the  profit  begins  there ;  and  therefore 
there  is  a  part-performance  within  the  parish  of  that  which  is  to 
make  the  profit  by  the  use  of  the  property  in  question.  The 
boats  are  laid  up  there  j  they  are  repaired  there  ;  the  owner 
dwells  there  ;  they  yield  profit  there;  for  the  passage  money  of 
the  voyage  from  Dublin  is  actually  earned  there ;  and  that  of 
the  voyage  from  Holyhead  to  Dublin  is  at  least  begun  to  be 
earned  in  the  parish  of  Holyhead.  But  whatever  the  question 
might  be  as  between  Dublin  and  Holyhead,  \n  this  respect,  it 
could  only  go  to  the  quantum,  with  which  we  have  no  concern 
in  this  case:  it  is  enough  that  this  is,  what  it  is  contended  it 
ought  to  be  local  visible  property  in  the  parish  ;  that  it  yields 
some  profit  there  cannot  be  doubted  ;  and  the  owner  resides  in 
the  same  parish.  This  brings  it  completely  within  the  Poole 
case :  and  if  ihe  extent  of  the  voyage,  and  the  length  of  time 
during  which  the  vessel  is  absent  from  its  own  port  could  at  all 
vary  the  consideration,  these  circumstances  are  more  in  favour 
of  the  rate  in  the  present  case.  But  independently  of  the  au- 
thority of  that  decision,  I  think  it  rests  upon  sound  reason ; 
for  the  possession  of  such  a  vessel  within  the  parish  by  an  inha- 
hitant  actually  residing  there,  and  making  profit  of  it,  constituted 
80  much  of  his  local  ability  to  contribute  to  the  maintenance  of 
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the  poor  of  the  parish  under  the  description  in  the  statute  of 
Elizabeth. 

Grose  J.  The  question  is  whether  these  appellants,  who  are 
inhabitants  at  Holyhead,  are  rateable  on  account  of  property  in 
that  parish.  First,  it  is  said  that  the  packet-boats,  in  respect 
of  which  they  are  rated,  are  not  property  within  that  parish  ;  but 
the  facts  of  the  case  are  an  answer  to  that  objection.  Holyhead 
is  the  home  of  the  packets :  from  thence  they  take  their  depar- 
ture, and  thither  they  return ;  there  they  are  repaired ;  and 
there  their  owners  reside ;  and  the  property  so  circumstanced 
is  stated  to  produce  great  profit  to  (he  owners.  They  are 
therefore  liable  as  inhabitants  within  the  parish  to  be  rated  for 
it,  within  the  fair  meaning  of  the  statute  of  Elizabeth ;  and  the 
case  of  the  King  v.  White  is  dirtc\\y  in  point  as  to  the  rateability 
of  inhabitants  for  this  species  of  property^  But  then  it  is  said, 
that  this  is  the  property  of  the  king,  and  therefore  not  rateable  ; 
and  that  the  perquisite  of  passage  money  is  in  lieu  of  an  addi- 
tional salary.  But  there  is  no  pretence  for  saying  that  these 
packets  are  the  property  .of  the  crown ;  the  owners  make  a 
personal  contract  with  the  post-office,  on  certain  terms,  to  carry 
the  mails,  &c.  and  in  consequence  of  the  regulations  under 
which  they  oblige  themselves  to  navigate  their  vessels,  it  is  nolo-- 
rious  in  every  port  where  they  are  established,  that  they  have 
much  greater  custom  in  carrying  passengers,  &c.  than  any 
other  vessels  ;  and  here  the  advantage  is  stated  to  be  2601,  a 
year;  much  above  what  they  receive  directly  from  government 
under  the  name  of  salary.  There  is  therefore  no  reason  why 
the  owners,  who  reside  in  the  parish,  should  not  be  rated  for 
this  species  of  property  within  the  parish,  from  which  they 
derive  so  much  profit. 

Lawrence  J.  The  case  of  the  King  v.  T¥hite  rules  the 
present  case;  and  unless  we  are  prepared  to  overturn  that,  we 
cannot  do  otherwise  than  confirm  the  rate  before  us.  The 
cases  which  have  been  mentioned,  of  the  King  v.  Liverpool,  and 
the  King  v.  Collison,  were  not  intended  to  shake  that  of  the 
King  V.  White;  for  in  the  two  former  the  attempt  made  was, 
not  to  rate  ships  being  in  the  parish  where  the  owners  resided, 
but  in  a  different  parish,  merely  because  the  ships  were  regis- 
tered there.  And  all  that  the  Court  there  meant  to  say  was 
that  a  ship  being  registered  in  a  parish  did  not  make  the  owner 
an  inhabitant  of  that  parish,  within  the  meaning  of  the  statute 
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of  Elizabeth.  But  it  is  insisted  that  the  packet  boats  belong  to 
Government,  and  not  to  the  appellants  who  have  been  rated  for 
them  :  the  true  nature  of  the  contract,  however,  as  it  appears, 
is  that  the  Post-masters  contract  with  these  persons  for  the 
hire  of  their  vessels  to  carry  over  the  mails  to  Dublin;  but  that 
does  not  make  them  cease  to  be  their  property ;  and  they  con- 
tinue to  make  all  the  advantage  of  it  for  their  own  benefit 
uhich  the  nature  of  their  employment  admits  of.  And  though 
the  government  may  exercise  authority  over  them  in  certaia 
particulars,  yet  that  is  no  longer,  nor  otherwise,  than  as  the 
owners  chuse  to  retain  their  employment,  They  are  paid  in 
the  double  character  of  owners  and  masters.  And  they  are 
subjected  to  the  control  of  the  post  office  for  the  exigency  of 
the  service,  in  like  manner  as  are  the  masters  of  transports, 
which  are  always  subject  to  the  control  of  the  transport  board : 
but  that  was  never  conceived  to  divest  the  property  of  the 
owners  in  those  vessels  and  transfer  it  to  the  crown.  The  bye- 
boats  between  Calias  and  Dover  are  engaged  in  the  same  man- 
ner. If  the  master  of  a  ship,  not  under  charty-party,  engage 
to  carry  out  troops  for  government  to  the  West  Indies,  the  pro- 
perty still  continues  in  the  owners  :  and  it  cannot  make  any 
difference  whether  a  vessel  be  hired  to  carry  out  passengers,  or 
goods ;  or  whether  the  service  be  performed  under  a  hiring  by 
the  crown,  or  by  a  private  individual :  the  property  still  re- 
mains in  the  owners ;  the  seamen  and  others  employed  on  board 
are  their  seamen  and  servants,  and  not  the  seamen  or  servants 
of  the  crown.  In  respect  to  these  packets,  if  certain  things 
which  the  owners  engage  for  be  not  done,  government  may 
cease  to  employ  them  any  longer  :  but  they  cannot  divest  them 
of  their  control  over  the  vessels  and  appoint  others  to  command 
them.  Then  it  is  argued  that  this  is  not  local  visible  property, 
producing  profit,  within  the  parish :  the  case  however  states 
that  the  boats  are  built  and  repaired  at  Holyhead;  that  the  mas- 
ters live  there,  and  there  hire  the  crew.  There  is  no  other 
place  besides  Holj/head  and  Dublin,  to  which  it  can  be  pretended 
that  these  boats  belong:  but  though  there  were  the  same  poor 
laws  in  Dublin  as  here,  I  do  not  see  how  the  boats,  under  these 
circumstances,  could  be  rated  there :  though  even  that  would 
only  affect  the  quantum  of  the  rate.  It  is  said  however,  that  to 
make  property  rateable  in  any  parish,  it  must  be  permanent  in 
B  b  S  that 
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1807.        that  parish,  and  produce  profit  there  ;  and  that  this  property  is 
• — "^         only  made  productive  by  going  out  of  the  parish.     The  same 
me(^n^^    argument,  however,  applied  with  equal  force  in  the  case  of  The 
Jones       ^ing  v.  White,  where  it  was  over-ruled.     But  why  may  not 
and  Others,    jjjjg  property  be  said  to  be  productive  in  the  parish  ?  The  con- 
tract for  the  passage  money  from  Holyheadio  Dublin  is  made  at 
Holyhead;  and  there  is  an  inchoate  inception  of  the  voyage 
there  :  and  that  from  Dublin  is  actually  paid  at  Holyhead,  where 
the  contract  is  completed.     At  any  rate,  however,  this  objec- 
tion, if  it  could  have  place  at  all  under  these  circumstances, 
would  only  go  to  the  quantum  ;  though  at  present   I  think  the 
boats  would  not  be  rateable  at  all  in  Dublin. 

Le  Blanc  J.  I  am  of  opinion  that  these  boats  are  local 
visible  property  in  the  parish  where  they  are  rated.  The  rate  is 
made  on  the  persons  inhabiting  within  the  parish  in  respect  of 
the  packet  boats  there  belonging  to  them  :  and  the  only  ques- 
tion is,  whether  this  be  that  sort  of  property  for  which  the  par- 
ties are  liable  to  be  rated  ?  The  case  of  The  King  v.  White 
determined  that  the  owner  was  liable  to  be  rated  for  a  ship  in 
the  parish  to  which  it  belonged,  and  where  he  himself  lived. 
In  this  case  I  must  consider  that  the  packet  boats  are  the  pro- 
perty of  the  appellants,  because  they  build  and  repair  them  :  it 
r  465  ]  '*  P^'^''  ^^  ^^®'''  •"''spective  capitals  invested  in  shipping.  The 
registry  acts  have  no  bearing  upon  this  case.  The  only  argu- 
ment which  has  ever  been  drawn  from  them  is,  that  they  require 
that  a  ship  should  be  registered  at  the  port,  at  or  near  which 
the  owner  lives  (a);  and  therefore  that  the  registry  in  any 
port  was  to  be  taken  as  an  indication  of  the  owner's  residence 
there.  But  here  it  expressly  appears  that  these  boats  are  the 
property  of  the  appellants,  who  reside  in  the  same  parish  from 
whence  the  boats  sail  and  to  which  they  return.  The  contract 
■which  the  appellants  have  entered  into  with  government  for 
carrying  the  mail  cannot  differ  this  from  the  case  of  any  ordi- 
nary contract  for  the  carriage  of  the  goods  or  persons  of  any 
individuals.     Government  indeed  may  deem  it  proper  to  stipu. 

(a)  The  provision  of  the  5th  sect,  of  the  stat.  26  Geo.  3.  e.  60.  is, 
that  the  port  to  which  a  ship  shall  be  deemed  to  belong  (and  where 
by  sect.  4.  she  is  to  be  registered)  within  the  intent  and  meaning  of  that 
act,  shall  bo  the  port  from  and  to  which  such  ship  shall  usually  trade, 
&c.,  and  at  or  near  which  the  husband,  or  acting  and  managing  owner 
Of  owners,  usually  reside. 

lat 
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late  for  a  certain  nun»ber  of  seamen,  &.c.   for  securing  a  safe         1807. 

and   convenient    navigation   of  t!ie  boat!>:  and   the    burthen  of  ~~' 

.....  .  °  ,    .        '  ,     .,  ,      The  King 

providing  this  superior  accom nidation  may  make  the  property         ao-ainst 

less  productive  than  a  smaller  establishment  would  do  :  but  that       Jones. 

does  not  vary  the  question  of  ownership:  it  only  goes  to  the 

quantnm  of    profit,  with    which  we  have  no  concern.      This 

cannot  therefore   be  considered  as    a  rate  on  government,  but 

upon  the  capital  of  these  appellants,  employed  in  this  manner  in 

the  parish,  and  yielding  them  profit. 

Rate  confirmed  (a). 

(a)  Vid.  Rex  V.  The  Company  of  Proprietors  of  the  Sttiff'ordshire  and 
Worcestershire  Canal  Navigation,  STerm  Rep.  340.  and  Rex  v.  Leeds  and 
Liverpool  Canal  Company,  5  East,  325.  and  the  cases  there  cited,  as  to 
the  place  of  rating  where  the  profits  becolne  due  or  are  paid. 


[  466  ] 

SVNGE,  Executor,  &C.  as^ainst  JeRVOISE.  Wednesday, 

'  °  June  23d. 

A   T  the  trial  of  this  cause,  a  juror  was  withdrawn,  and  it  was  'j'j,g  timei;, 
-^^-  agreed  to  be  referred  under  an  order  of  nisi   prius,  which  raited  by  the 
was  afterwards  made  a"  rule  of  Court:  and   an  award  was  after-  wq       ii^ 
ward  made  on   the  27th  of   March  \^sl.     And    now    IVigley  «.  2.  for  set- 
moved  to  set  aside  the  award  upon  tlie  ground    of  misconduct  '"'S  aside 

,        ,  .                ,^                     \                         ,  •    1-    •      .      1  awards, made 
in  the  arbitrator.     Jiut  an  objection  was  started  m  limine  by  the  under  sub- 
Court  to   their  entertaining  the  motion  on  account  of  its  being  niissions  by 
out  of  time  ;  one   whole  term  having  elapsed  since  the  award  statute  does 
made.     And  ihcmgh  it  was  observed  that  this  was  not  a  refer-  not  attach  on 

ence  under  a  rule  of   Court  by  virtue  of  the  statute  9  and  10  ^^^^""^^  "J^^^ 
TFr  ,  .  ,  .  ...  .  ,  under  orders 

rV.  3.  c.  15.  whicii  requires   the  application  for  settmg  aside  an  of  nisi  priu» 

award  under  that  statute  to  be  made  before  the  last  day  of  the 
next  term  after  such  award  made :  yet  the  Court  thought  at  first 
that  the  practice  had  been  to  regulate  their  own  discretion, 
with  respect  to  motions  for  setting  aside  awards  made  under 
orders  of  nisi  prius,  with  reference  to  the  limitation  of  time  pre- 
scribed by  the  statute.  But  on  It  igley's  referring  to  Anderson  v. 
Coxeter  (a),  where  the  limitation  of  the  statute  was  holden  not 

i^  .      (a)  1  Stra.  301- 

B  b4  to 
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Syngb 

against 

j£RVOISB. 


to  extend  to  an  award  made  under  a  rule  of  nisi  prius,  by  which 
he  said,  the  practice  had  hitherto  been  regulated  in  similar  cases. 
The  Court  acquiesced,  and  permitted  him  to  state  his  affidavits 
in  support  of  the  motion :  but  being  ultimately  of  opinion  that 
no  sufficient  grouted  was  laid  for  disturbing  the  award,  no  rule 
was  made. 


[467] 

Satitrdau, 
June  6th. 


A  mere 
equitable  in- 
terest in  a 
term  of  years 
cannot  be 
taken  in  exe- 
cution by  the 
sheriff  under 
a  writ  of  fieri 
facias  at  the 
suitofa  judg> 
ment  credi- 
tor. 


[468] 


Scott  against  Scholey  and  Another. 

THIS  was  an  action  on  the  case  against  (he  defendants,  as 
sheriff  of  Middlesex^  for  a  false  return  of  nulla  bona  to  a 
writ  of  fieri  facias  issued  upon  a  judgment  of  Michaelmas  term 
1792,  for  1600/.,  at  the  suit  of  the  plaintiff,  against  the  goods 
and  chattels  oi  George  Coleman  \  indorsed  to  levy  1  SCO/,  besides 
poundage,  &c.  ;  to  which  the  defendants  pleaded  the  general 
issue  :  and  a  verdict  for  1300/.  having  been  given  for  the  plaintiff 
at  the  trial  at  the  sittings  at  Westminster  after  Hilary  term  I8OG, 
which  was  moved  to  be  set  aside  in  the  following  term,  the  fol- 
lowing facts  were  agreed  to  be  put  in  the  form  of  a  case  for  the 
opinion  of  the  Court. 

On  the  10th  of  July  1795  an  indenture  of  lease  was  granted 
by  G.  Moore  to  the  said  George  Coleman  of  the  New  Theatre  and 
some  adjoining  premises  in  the  Ilaymarket,  in  the  county  of 
Middlesex ;  to  hold  to  Coleman  from  Ladij-dai/  ihen  last  for- 17 
■years,  at  the  yearly  rent  of  400/.  On  the  13th  of  August  1795 
another  lease  was  granted  by  J.  Mucklow  to  Coleman oi  apiece 
of  ground  and  premises  in  James-street  in  the  Haymarket,  to  hold 
from  Midsummer  then  last  for  16  years,  at  the  yearly  rent  of  SI/. 
lOs.  On  the  8th  of  September  1795,  by  a  deed  of  assignment 
made  between  Coleman  of  the  1st  part,  G.  Wathen  and  S.  Arnold 
of  the  2d  part,  and  W.  Morland,  F.  Const,  and  T.  Holloway  of 
the  3d  part,  Coleman  (with  the  consent  of  Wathen,  Arnold,  and 
Const)  assigned  to  Morland,  Const,  andJIolloway  the  said  theatre 
and  other  premises  comprised  in  the  said ^ two  leases  for  all  the 
time  then  to  come  therein  :  and  Coleman  by  such  deed  also  as- 
signed to  them  the  wardrobe,  dresses,  ornaments,  music,  musical 
instruments,  compositions,  and  pieces,  and  all  copy-right,  pro- 
perty, and  interest  of  his  deceased  father  in  all  plays,  &c.  dra- 
matical 
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matical,  musical,  or  other  pieces,  the  property  of  the  said  thea-         1807. 

tre,  upon  trust  to  grant  certain  annuities  ;  which  were  accord-         ' 

iogly  granted,  but  which  determined  on  the  15th  of  October        a^i^Jt 
1804;  and  to  make  certain  payments  which  were  accordingly      Scholey 
made ;  and  with  an  ultimate  trust  for  Coleman,  his  executors  and   ^^^  Another, 
assigns.     By  two  several  indentures  indorsed  on  the  last-men- 
tioned deed  of  assignment  Coleman  charged  his  interest  in  the  said 
trust  premises  with  certain  sums  of  money;  all  which  were  paid 
ofFand  discharged  before  the  13th  of  October  1804,  except  two 
several  sums  of  800/.  and  273/.  with  an  arrear  of  interest  thereon, 
due  to  T.  HoUoway.    By  another  indenture  of  assignment,  dated 
the  13th  of  October  1804,  also  indorsed  on  the  same  deed,  and  ^. 

made  between  Coleman  of  the  1st  part,  W.  Jewell  of  the  2d  part,  > 

and  Morlaiid,  Const  and  HoUoway  of  the  Sd  part ;  after  reciting 
that  the  trusts  of  the  former  assignment  of  the  Sih  September 
1795  had  been  executed  without  any  sale  of  the  trust  premises, 
and  that  the  sums  secured  by  the  before-mentioned  deeds,  except 
those  due  to  HoUoway^  had  been  paid  out  of  the  rents,  profits, 
and  produce  of  the  trust  premises  ;  Coleman  assigned  to  Norland 
Cont,  and  HoUoway,  the  said  theatre,  leasehold  premises,  and 
other  effects  assigned  by  the  former  assignment  discharged  from 
the  trusts  of  that  assignment  and  the  indentures  indorsed  thereon; 
but  upon  trust  to  pay  the  bills  of  certain  tradesmen  employed  by 
the  trustees  on  account  of  the  theatre,  amounting  to  1400/.:  and 
after  payment  thereof,  upon  trust  for  paying  to  HoUoway  20,0^1. 
Qd.  and  to  Jewell  4044/.  5s.  and  afterwards  in  trust  for  Coleman, 
his  executors,  &c.  Previous  to  the  4th  of  June  1805  Coleman 
contracted  with  D.  E.  Morris  for  the  sale  to  him  of  one  undivided 
fourth  part  of  his  term  in  the  said  theatre  and  leaseholds,  and  of 
the  machineiy,  wardrobe,  dresses,  musical  and  other  instruments, 
books,  copy-right,  and  other  theatrical  stock,  and  property  at 
such  theatre,  for  3500/.  and  also  contracted  with  P.  Tahourdin 
and  J.  Winston  for  the  sale  to  them  of  another  undivided  fourth 
part  of  the  same  property,  at  the  like  price  of  3500/.  On  the 
4th  June  1805,  by  indenture  of  nine  parts,  between  Morland, 
Const,  and  Uollouay,  of  the  1st  part,  J«ye//of  theSdpart,  Cole- 
man of  the  Sd  part,  Catherine  his  wife  of  the  4th  part,  Morr%$ 
of  the  5th  part,  P.  Tahourdin  and  Winston  of  the  6th  part,  J. 
Nee/c?,  of  the  7th  part,  F.  Fladgate  of  the  8th  part,  and  G.  Ta- 
hourdin and  /.  Stuart  of  the  9th  part ;  after  reciting  the  leases 
^nd  other  deeds,  circumstances,  and  coutracls  abote  set  forth,  to 

the 
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1807.         the  effect  above  stated  ;  and  that  at  the  time  of  entering  into  the 

contract  with  Morris  it  had  been  stipulated  by  him  as  the  bro- 

ainai  ^^^^'  ^^  Cath.  Coleman^  and  agreed  to  by  Coleman,  that  some  pro- 
ScHOLEY  vision  should  be  made  for  the  said  Catherine  his  wife  (she  then 
and  Another.  Jiving  separate  from  her  husband)  out  of  the  profits  and  produce 
of  the  remaining  two-fourth  parts  of  the  said  property  to  be  re- 
tained by  her  husband ;  but  that  such  remaining  moiety  should 
stand  as  an  indemnity  to  the  said  Morris  P.  Tahourdin,  and 
Winston  against  ail  claims  upon  them,  or  the  shares  purchased 
by  them,  by  the  said  Catherine,  or  the  tradesmen  or  other  cre- 
ditors or  claimants  of  Coleman :  and  reciting  that  all  the  trusts  of 
the  several  recited  deeds  had  been  fully  performed,  except  the 
payment  of  2272/.  175.  9d.  to  Holloxcay,  and  4173/.  Is.  8c/.  to 
[  470  J  Jewell,  and  the  payment  of  the  tradesmen's  bills  in  respect  of  the 
theatre  and  trust  premises ;  upon  payment  whereof  no  in- 
cumbrance would  remain  upon  the  said  property,  except  the  rents 
payable  under  the  leases,  and  the  charges  to  be  made  under  that 
present  indenture  :  and  reciting,  that  to  provide  a  fund  for  pay- 
ment of  the  tradesmen's  bills,  Coleman  had  applied  to  Neeld  to 
advance  him  1233/.  14$.  5</.,  at  interest,  for  six  months;  and 
had  agreed  that  such  sum  and  interest  should  be  secured  as  after 
mentioned;  and  that  Neeld  had  advanced  the  money,  which  was 
to  be  paid  to  Morland,  Const,  and  Holloway,  to  be  applied  as 
after  mentioned  :  and  reciting  that  it  bad  been  agreed  that  1272/. 
17s.  9^.,  part  of  the  money  so  due  to  Hollowai/,  and  the  whole 
of  the  money  so  due  to  Jewell,  should  be  paid  out  of  the  pur- 
chase monies,  and  that  for  the  security  of  the  purchasers  judg- 
ments, which  had  been  confessed  for  securing  to  Holloway  and 
to  Jewell  their  said  debts,  should  be  assigned  to  G.  Tahourdin, 
upon  trust,  to  keep  such  judgments  on  foot  as  a  paramount  secu- 
rity and  protection  to  the  purchasers  respectively ;  P.  Tahourdin 
and  Winston  having  agreed  to  secure  the  payment  to  Holloway 
of  1000/.,  the  remainder  of  the  said  debt :  it  was  witnessed,  that 
in  consideration  of  3500/.  by  Morris  and  of  3j00/,  by  P.  Tahour- 
din and  Winston,  and  of  1233/.  14s.  5d,  by  Neeld,  at  Coleman's 
direction,  paid  to  Morland,Const,  and  Holloway  \  amounting  to- 
gether to  8233/.  14s,  5d.,  out  of  which  was  to  be  paid  (and  was 
paid)  at  the  execution  of  the  deed  to  Holloway  \^'79.l.  17s.  9d. 
in  part  of  his  debt ;  the  remaining  1000/.  being  agreed  to  be 
secured  (and  in  fact  since  paid)  by  P.  Tahourdin  and  Winston ; 
?knd  to  Jewell  4173/.  Is.  8d.;  and  1787/.  15s.,  residue  of  the 

8233/. 
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8,233/.  145.  5d.,  or  a  competent  part  thereof,  was  to  be  applied         1807. 

in  payment  of  *  tradesmen's  bills ;  and  the  surplus  (if  any)  to         

Neeldf  in  part  discharge  of  the  sum  advanced  by  him  :  Morlandy        a^IJ 

Const,  and  HoUorcay,  assigned,  and  Hollou:ay  and  Jewell  respec-  Scholey 

lively  released,  and   Coleman  assigned  and  confirmed,  to  Neeld  ^"r  ^"other. 

f  47 1  1 
and  Fladgate,  the  said  theatre,  leases,  wardrobe,  &c.  and  other        "^  •* 

trust  premises,  and  all  Coleman&  dramatic  works  and  composi- 
tions,  and  all  other  tlie  estate,  goods,  chattels,  eiTecIs  and  pro« 
perty,  whereof  Colemaity  or  any  other  in  trust  for  him,  vras  pos- 
sessed or  entitled  to  in  the  said  theatre  or  otherwise,  so  in  respect 
thereof  discharged  from  the  trusts  of  th^  before  mentioned  in- 
dentures; but  upon  the  following  trusts,  viz.  1st,  as  to  the 
1,787/.  15s.  to  pay  tiie  bills  then  due  for  workmanship,  &c.  at 
the  said  theatre,  but  not  any  of  Coleman's  private  debts  ;  and  the 
residue,  if  any,  to  Neeld,  in  part  discharge  of  the  money  advanced 
bjbim.  And  as  to  the  premises  assigned  to  Neeld  and  Fladgate 
upon  trust  to  pay  the  rents  reserved  by  the  said  leases,  taxes, 
and  insurance  from  fire ;  and  to  indemnify  Morland,  Const  and 
Holloway  against  all  actions,  &.c.  in  respect  to  their  having  acted 
as  trustees  under  the  deed  of  the  8th  September  1795,  or  having 
executed  that  indenture  :  and  subject  thereto  as  to  one  undivided 
4th  part,  in  trust  for  Morris;  and  as  to  another  undivided  4th 
part,  in  trust  for  P.  Tahourdin  and  Winston,  as  tenants  in  com* 
mon :  and  as  to  the  remaining  two  undivided  fourth  parts,  the 
assignment  made  by  the  said  deed  was  thereby  declared  to  be,  upon 
trust  out  of  the  rents,  profits,  and  annual  proceeds,  to  pay  the 
remainder  of  the  debt,  if  any,  then  due  to  Neeld ;  to  indemnify 
Morris,  Tahourdin,  and  Winston,  against  the  payment  of  the  ■ 

ground  rent,  tradesmen's  bills,  and  other  claims,  beyond  their 
due  proportion  of  the  reserved  rents  ;  to  raise  an  annuity  of  300/. 
for  Catherine  Coleman  during  the  joint  lives  of  her  and  Coleman;  [  472  ] 
and  afterwards,  in  trust  for  Coleman,  his  executors.  Sec.  And 
subject  to  the  said  several  trusts  to  permit  and  suffer  Coleman, 
Morris,  P.  Tahourdin,  and  JVinstonf  or  the  three  latrt-named 
persons  only  (in  case  it  should  appear  to  Neeld  and  Fladgate  ad- 
viseable  on  account  of  Coleman's  debts  to  exclude  him  for  a  time) 
to  have  the  full  use  and  enjoyment  of  the  said  theatre  and  trust 
premises,  for  the  purpose  of  rendering  the  same  as  productive  as 
possible.  The  judgments  to  Holloway  and  Je&ell  were  by  the 
same  deed  assigned  for  the  purposes  mentioned  in  the  recital :  and 
G.  Tahourdin  and  Stusrt  were  empowered  by  Holloway  and 

Jewell 
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1807.        Jetvell  to  issue  executions  on  them,  so  as  to  keep  out  any  other 

execution  against  the  property  by  any  other  of  Coleman  s  creditors 

against         *"^  *''*°  ^°  acknowledge  satisfaction  on  record.     The  whole  of 
ScHOLEY      the  consideration  money  stated  in  this  deed  was  paid  and  applied 
and  Another,   j^  ^{^g  manner  therein  described ;   and  Coleman's  interest  in  the 
unsold  moiety  of  the  leasehold  theatre,  machinery,  wardrobe, 
and  instruments,  was  worth  more  than  the  incumbrances  charged 
on  it  and  the  amount  of  the  plaintiff's  execution.    The  plaintiff's 
judgment  and  writ  of  fieri  facias  were  regularly  proved  :  and  on 
the  19th  of  June  1805  the  defendants,  then  sheriffs  of  Middle- 
sex, entered  the  theatre  under  such  writ,  and  continued  in  pos- 
session until  the  middle  of  September  at  the  request  of  Neeldand 
Fladgate,  who  on  the  20lh  of  Jttne  1805  delivered  to  the  sheri£f 
a  copy  of  the  deed  of  the  4lh  of  that  month  before  stated,     Oa 
,  the  10th  of  September  1805  the  defendants  served  the  plaintiff 

^vith  notice  of  taking  an  inquisition  by  a  jury  concerning  the 
property  in  the  said  theatre ;  but  Neeld  and  Fladgate,  together 
[  473  ]  with  P.  Tahourdin,  having  indemnified  the  defendants  for  re- 
turning nulla  bona  to  the  plaintiff's  writ,  the  defendants  with- 
drew from  the  said  theatre ;  without  taking  any  inquisition ;  and 
in  Michaelmas  term  made  a  return  of  nulla  bona  on  the 
plaintiff's  fieri  facias.  The  question  for  the  opinion  of  the  Court 
was,  whether  or  not  under  the  above  circumstances  the  plaintiff 
were  entitled  to  recover  :  if  he  were,  the  verdict  was  to  stand  ; 
if  not,  then  a  new  trial  was  to  be  granted.  The  case  was  argued 
in  Foster  term  last  by 

Marryat  for  the  plaintiff.  The  question  is,  Whether  the 
equitable  beneficial  interest,  concurrent  or  residuary,  which  Cole- 
man had  in  the  term  of  years  in  the  theatre  and  other  property 
comprised  in  the  trust  deed  of  the  4th  of  June  1805,  were  sub- 
ject to  be  taken  and  sold  by  the  sheriff  under  the  writ  of  fieri 
facias  issued  against  Coleman  at  the  suit  of  a  judgment  creditor^ 
Strictly  speaking  Coleman  had  not  a  mere  equity  of  redemption 
on  payment  of  present  incumbrances,  but  rather  a  partial  present 
interest  in  the  term.  He,  in  conjunction  with  three  others,  is 
by  the  terms  of  the  trust  to  have  the  full  use  and  enjoyment  of 
the  property,  unless  the  trustees  shall  see  reason  to  exclude  him 
for  a  time,  on  account  of  his  debts  :  and  the  funds  out  of  which 
the  incumbrances  and  charges  are  to  be  paid  are  "  the  rents, 
profits,  and  annual  proceeds."  The  subject-matter,  therefore,  of 
the  execution  is  a  chattel  iutereyt  held  iu  trust  for  the  immediate 

benefit 
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benefit  of  the  debtor,  and   not  a  mere  ulterior  modification  of         1807. 

■uch  an  interest.     And  the  question,  in  this  view  of  the  case,         " 

will  be,  Whether  the  trust  can  protect  such  an  interest  from  againH 
common  law  process  against  the  debtor?  There  is  no  case  Scholey 
Lowever,  at  law  which  has  decided  that  even  an  equity  of  re-  and  Another, 
demption  may  not  be  taken  in  execution.  It  may  be  admitted  [  474  ] 
that  it  cannot  be  taken  under  an  elegit ;  and  that  the  10th 
section  of  the  statute  of  frauds,  by  which  the  trust  of  an  in- 
heritance  is  made  assets  at  law,  does  not  extend  to  the  case  of  a 
trust  of  a  term  of  years ;  (the  Legislature,  as  be  contended, 
having  then  considered  that  the  trust  of  a  term  was  seizable 
before,  and  therefore  wanted  not  their  aid  to  make  it  so ;)  yet 
there  is  a  great  difference  between  an  elegit  and  a  fieri  facias; 
the  former  is  process  given  by  statute  (a),  which  must  therefore 
be  executed  with  all  statutable  qualifications  :  but  the  latter  is  a 
common  law  process  executable  upon  all  goods  and  chattel  in- 
terests, without  restraint ;  audit  lies  on  the  other  side  to  shew 
that  a  partial  interest  in  a  chattel  is  not  seizable  from  the  nature 
of  the  writ ;  the  very  form  of  which  shews  that  it  is  not  neces- 
sary for  the  goods  or  chattels  sold  under  it  to  be  within  the  cor- 
poral touch  of  the  sheriff  at  the  time;  for  it  commands  him  to 
cause  to  be  made  of  the  goods  and  chattels  of  the  defendant  the 
sam  recovered.  [Lord  Ellenhorough  observed  that  the  terms  of 
the  subsequent  process  of  venditioni  exponas  seemed  to  imply 
that  the  sheriff  should  have  made  an  actual  seizure  before  sale. 
And  Lawrence  J.  adverted  to  Jeanes  r.  fVilkins  (6),  where  Lord 
Jiardwicke  held  that  a  sale  of  a  leasehold  by  the  sheriff,  under  a 
fieri  facias  was  good,  without  any  venditioni  exponas  issued.]  In 
every  case  where  a  legal  term  is  taken  in  execution,  it  is  the 
interest  of  the  debtor  in  the  term  which  is  taken  and  sold,  and 
not  the  land  itself  or  the  indenture  of  demise.  The  deed  is  only 
evidence  of  the  right,  and  not  the  right  itself.  [^Lawrence  J. 
asked  if  he  meant  to  contend  that  the  sheriff  could  by  virtue  of 
the  writ  sell  cattle  or  other  goods  'of  the  defendant  in  the  ex-  r  j^--  -s 
ecution,  merely  by  making  out  a  bill  of  sale  of  them  in  his 
office  to  the  purchaser,  without  having  first  made  an  actual 
seizure  of  the  property  ;  and  leave  the  other  afterwards  to  bring 
his  action  of  trover  ?]  There  is  a  distinction  in  this  respect 
between  things  which  pass  by  delivery  and  by  assignment.  There 

(a)  Stat.  Westm.  2-  13.  Ed.  I.  c.  18.  (i)  1  Ves.  ^95. 

can 
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1807.        can  be  no  delivery  of  a  term:  it  can  only  pass  by  assignment. 

Suppose  the  indenture  to  be  lost,  or  purposely  withheld  by  the 

twainst  debtor,  the  sheriff  cannot  make  even  a  symboliqal  seizure  of  the 
ScHOLF.Y.  term.  The  law,  however,  has  contemplated  this  difficulty;  and 
aud  Another,  therefore  it  is  sufficient  for  the  sheriff  to  assign  to  the  vendee  all 
the  interest  of  the  party  in  general  terms :  for,  says  the  Court  in 
Palmers  case  (rt),  the  sheriff,  "  by  common  intendment  cannot 
"  have  precise  knowledge  of  the  beginning  and  end  of  the 
"  term,"  "  not  having  means  to  be  informed  thereof."  And 
this  was  recognized  in  Taylor  v.  Cole  (b),  where  it  was  held  suf- 
ficient for  the  sheriff,  in  pleading  the  taking  of  a  term  under  a 
fi.  fa.,  to  state  that  the  party  was  possessed  of  a  certain  interest 
in  the  residue  of  a  a  certain  term  of  years  \  without  stating  what 
that  interest  was,  although  it  was  objected  that  it  might  be  any 
other  interest  than  the  term  itself.  [It  was  observed  by  the  Court 
that  Lord  Kenyoris  words  there  were,  "  that  the  plaintiff  was  in 
possession  of  a  certain  term  ;  and  that  it  was  impossible  to  sng- 
•  geat  niiy  possession  of  a  term  that  was  not  the  subject  of  seizure 

be  the  sheriff  under  a  fieri  facias."  From  whence  it  might  be 
presumed  that  he  meant  to  speak  of  a  legal  possession  by  the 
termor.]  The  same  difficulty  would  apply  in  full  force  in  the  case 
[  476  j  of  an  execution  against  the  tenant  of  a  legal  term  in  an  incor- 
poreal hereditament, or  in  a  lease  by  parol  for  three  years;  which 
no  doubt  might  be  assigned  by  thesheriff,  and  yet  are  not  capable 
of  actual  seizure.  But  whatever  the  inconvenience  may  be, 
M'here  the  sheriff  has  no  certain  means  of  ascertaining  to  the 
vendee  what  the  debtor's  interest  in  the  term  is,  for  want  of  the 
deed;  the  debtor  himself  who  withholds  the  necessary  informa- 
tion will  be  the  only  sufferer;  as  his  interest  will  sell  for  so 
much  less  on  account  of  such  uncertainty.  The  difficulty, 
however,  of  a  seizure  and  sale  by  the  sheriff  of  an  equitable 
interest  in  a  term  is  not  greater  than  in  many  cases  of  legal  in- 
terests which  are  clearly  vendible  by  him.  The  interest  of  one 
tenant  in  a  joint  chattel  may  be  taken  in  execution  on  a  fi.  fa. 
(c)  and  yet  the  co-tenant  cannot  be  dispossessed  of  it,  nor  can 
his  share  be  sold  without  his  consent.  So  here  the  sheriff  might 
have  sold  Coleman's  partial  interest  in  the  theatre  without  affect- 

(a)  4  Co.  74..  and  Cro.  Eliz.  584.  {h)  3  Term  Rep.  292. 

(a)  Bachurst  v.  Clinkard,  1  Show.  l69,  ('173^.  and  Eddie  v.  Davidson, 
Dongl.  650. 
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ing  the  possession  of  the  trustees  or  the  interests  of  the  other 
parties  to  the  deed.     Goods  pawned  may  be  taken  in  execution 
against  the  pawner,   upon  satisfaction  of  the  pledge  (a).     And 
though  it  be  said  (i)  that  in  the  case  of  a  lease  of  land  and  of  a 
stock  of  cattle  for  a  year,    they  cannot  be   taken  in  execution 
during  the  term;  that  is,  because  the  lessor  himself  could  not 
have  dispossessed  his  tenant  during  the  year;   and  of  course  the 
lessor's  creditor  cannot.    But  subject  to  the  right  of  the  pawnee 
in  the  one  case,  and  of  the  lessee  in  the  other,  the  goods  may  be 
taken  :  and  if  a  rent  were  reserved  to  the  lessor,  the  debtor,  out 
of  the  chattel,  such  rent  might  presently  be  taken  in  execution. 
In   Cadogan  v.  Kennet  (c)  the  household  furniture  vested  in 
trustees,  in  trust  for  the  husband  for  life,  remainder  to  the  wife 
for  life,  &c.  were  held  amenable,   as  to  any  rent  which  was 
made  of  them,  to  the  husband's  creditors,  during  his  life.    [The 
Court  said  that  was  only  an  equitable  arrangement  at  nisi  prius.] 
The  same  difficulty  did  not  occur  here  as  existed  in  that  case  : 
for  the  sheriff  here  was  not  required  to  dispossess  any  other  per- 
son entitled  to  the  possession  ;   but  only  to  sell  subject  to  the 
rights  of  all  those  who  had  concurrent  or  prior  claims.     It  seems 
difficult  to  distinguish  in  this  respect  the  case  of  an  interest  of 
this  description  from  that  of  any  legal  reversionary  interest  in  a 
chattel,   which   may  doubtless  be  sold  under  a  fi.  fa.:  as  if  a 
lessee  for  a  long  term  of  years  underlet ;  that  will  not  protect 
the  original  lease  from  being  taken  in  execution  during  the  sub- 
term,   subject  to  the  undertenant's  interest :    and  yet  there   is 
nothing  for  the  sheriff  to  deliver  possession  of.    And  it  can  make 
no  difference  in  that  respect  whether  the  sheriff  get  possession 
of  the  deed  or  not,  any  more  than  in  the  case  of  an  execution 
against  the  sub-tenant  in  possession.     [Lan:rence  J.  referred  to 
Plunket  V.  Penson  {d),  where  Lord  Hardwicke  says,  that  "  if  there 
be  a  mortgage  for  1000  years,   and  the  reversion  in  fee  left  in 
the  mortgagor,  it  will  be  legal  assets;  because  the  bond  creditor 
might  have  judgment  against  the  heir  of  the  obligor,  and  a  casset 
executio,  till  the  reversion  come  into  possession.     But  where  it  is 
a    mortgage   of   the   whole  inheritance,    he  did  not  see  what 
remedy  a  bond  creditor  could  have  to  make  it  assets  at  law.  [That 
would  be  leaving  the  debtor  to  enjoy  the  property  in  the  mean 
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(o)  Bro.  Air.  Pledga,  pi.  2-1. 
(c)  Coirji.  432. 


(h)  Ibid,  and  tit.  Execution,  pi.  107. 
(f/)  2  Atk.  294. 
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1807.         time.  Butit  seems  more  reasonable  to  say,*  that  whatever  interest 

""""•  the  debtor  himself  may  sell,  the  sheriff  may  also  sell ;  although  it 

Scott  i     • 

asvimt         ™*y  "°^  ^^  capable  of  actual  seizure  and  delivery.     As  in  York 

ScHOLEY      V.  Twine  (a),  an  annuity  granted  by  the  crown  under  the  great 

and  Anotuer.   gg^i^  ^j^^j  payable  by  the  receiver  in  the  Court  of  Wards,  was 

_     sold  by  the  sheriff  under  a  writ  of  fi.  fa. ;  and  held  well.     Great 

*•  ^     inconvenience  and  prejudice  to  creditors  will  ensue  if  equitable 

interests  are  held  to  be  exempt  from  common  law  executions. 
A  large  mass  of  property  is  enjoyed  under  executory  contracts. 
Lands  aie  often  held,  especially  for  the  purpose  of  building, 
under  an  agreement  for  a  lease,  which  is  seldom  granted  till  all 
the  houses  are  built,  and  frequently  the  tenants  rest  satisfied  with 
such  equitable  demises.  All  this  property  will  be  out  of  the 
reach  of  the  Courts  of  Law.  Besides  which,  any  person  pos- 
sessing a  chattel  interest  of  however  great  value  may  prevent  its 
being  taken  in  execution  for  his  debts  by  mortgaging  it  for  a 
small  sum,  and  thereby  converting  his  present  legal  into  an 
equitable  reversionary  right,  although  he  would  continue  in  the 
complete  enjoyment  of  it  as  before.  And  arguments  ab  incon- 
venienti  are  always  allowed  to  have  weight  in  the  absence  of 
express  authorities  against  them. 

Richardson  contr'A.  There  is  no  authority  to  shew  that  any 
other  than  a  legal  interest  can  be  taken  in  execution  under  the 
legal  common  law  process  of  fieri  facias :  and  therefore  the 
general  rule  applies,  that  where  there  is  no  legal  right,  there  is  no 
legal  remedy.  All  the  cases  cited  of  joint  chattels,  annuities, 
and  terms  for  years,  taken  and  sold  by  the  sheriff,  are  plainly 
,  [  479  3       cases  of  legal  interest:  and  the  latitude  allowed  to  the  sheriff 

,  in  the  general  terms  of  his  assignment  is  no  more  than  what 

holds  in  all  cases  of  pleading  title  in  a  stranger,  of  which  the 
party  is  not  presumed  to  have  such  certain  knowledge  as  of  his 
own.  The  turn  of  expression  used  by  Lord  Kem/on  in  Taylor  v. 
Coleib),  speaking  of  the  possession  of  the  term,  shews  that  it  was 
with  reference  to  a  legal  interest.  The  principal  question,  how- 
ever, in  that  case  turned  upon  the  expulsion,  whether  that  were 
laid  as  matter  of  aggravation  only  to  the  breaking  and  entering, 
and  covered  by  a  justification  of  the  latter ;  or  as  a  substantive 
trespass:  and  the  Court  held  it  to  be  only  aggravation.  The 
cases  of  the  pawneeand  lessee  mentioned  in  Bro.  Abr.  Pledges,  pi. 

(a)  Cro.  Joe.  78.  {b)  3  Term  Rep.  295. 
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24.  and  Execution  pi.  107,  as  far  as  they  go,  make  rather  against 
the  plaintiff's  argument ;  for  they  shew  that  the  sheriff  could  not 
take  the  pledge  in  the  one  case,  nor  the  catile  in  the  other,  until 
the  interveninsj  interest  of  the  pawnee  dnd  lessee  were  satisfied 
or  expired.     It  may  however  be  admitted  that  a  legal  reversion- 
ary interest  in  a  chattel,  after  a  sub-term  of  years,  is  a  saleable 
interest  by  the  sheriff;  but  it  does  not  follow  that  an   equitable 
interest  is  also  saleable.     And  in  Cadogan  v.  Kennett  {a),  all 
the  points   in  judgment  were   decided  in  favour  of  the  trustees 
against  the  execution  creditor  of  the  cestuy  que  trust  ;  and  the 
goods  taken   and  not  sold  were  directed  to  be  restored  to  the 
trustees ;    though   as    to  those    which  were    sold  an  equitable 
arrangement  was  entered    into;  which   could  only  have  been 
done  by  consent :  yet  it  was  clear  that  the  debtor  had  an  equit- 
able interest  in  the  property  for  his  life.     On  the  other  hand 
there  are   many  authorities  to  shew  that  a  judgment  creditor 
must  go  into  a  court  of  equity  in  order  to  get  possession  of  the 
equitable  interests  of  his  debtor.     There  is  a  distinction  indeed 
in  those  Courts  between  what  are  there  called  legal  and  equitable 
assets ;  and  sometimes  the  former  denomination  is  applied  to 
interests  vested  in  trustees  :  but  that  is  to  be  understood  where 
the  trusts  are  so  plain  that  there  needs  no  direction  of  the  Court 
how  they  are  to  be  executed.     There,  though  they  can  only  be 
got  at  in  a  Court  of  equity,  yet,  when  obtained,  they  are  mar- 
shalled and  applied  as  legal  assets  in  a  course  of  administration. 
Equitable  assets  on  the  contrary  are  such  as  are  distributable 
equally  pro  rat^  amongst  all   the  creditors,  whether  by  simple 
contract  or  specialty,  according  to   the  equitable  discretion  of 
the  Court.     The  denomination  therefore  of  legal  assets  in  the 
books  of  equity,  means  no  more   than  such  assets,  as,  though 
arising  out  of  equitable  interests,  are  always  legally  distributed 
by  a  Court  of  equity  in  a  course  of  administration.    Sir  Charles 
Cox's  case  (6),  and  Wilson  v.  Fielding  (c)  establish  this  distinc- 
tion and  shew  the  grounds  of  it.     Now  these  ar6  only  equitable 
assets;  such  as  a  Court  of  equity,  in  case  of   Coleman's  deaiih, 
would  distribute  pari  passu  amongst  all  his  creditors,  and  not 
in  a  course  of  administration.     They  are  always  so  considered 
wherever  the  charges  are   uncertain,  and  an  account  must  be 
taken,  or  protection  is  to  be  extended   to  other  interests  than 
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J 807.        those  of  the  creditor.    And  in  Hartwell  \.  Chitters  (a),  Lord 
•~~~         Hardwicke  expressly  held  that  the  equity  of  redemption  of  a 
^^Ut        leasehold  was  equitable  assets.  And  Lyster  v.  DoUand  (6)  is  the 
ScHOLEY     judgment  of  a  court  of  equity,  that  it  cannot  be  taken  in  exe- 
and  Another,  ^ution  at  common  law.     In  a  case  of  doubt,  it  is  an  argument 
*{,  481   ]      against  the  authority  of  the  sheriff  to  seize  and  sell  such  an 
interest  as  this,  that  the  creditor  will  not  be  in  a  better  situation 
after  the  sale  than  before;  for  the  sheriff  could  only  sell  subject 
to  the  trusts ;  and   therefore  the  act  would  be  nugatory,  after 
all  the  expence  of  it  incurred.     The  execution  creditor,  or  the 
vendee,  would  still  be  obliged   to  go  into  equity  to  get  an  ac- 
count, or  to  redeem  prior  incumbrances :  which   may  be  dune 
in  the  first  instance  by  a  judgment  creditor  with  less  expence 
and   delay.      Besides   the  destruction   of  the  debtor's   estate; 
which  under  so  much   doubt  and  difficulty  would  sell  greatly 
under  value :  so  that  a  large  equitable  interest  might  be  exhausted 
in   satisfaction  of  a  small  demand  to   the  detriment  of  other 
creditors.     Again,  if  one  equitable  interest  may  be    taken  and 
sold,  another,  behind  the  first,  may  be  taken  also.     And  if  the. 
rights  of  all  these  parties  could  not  be  decided  at  law,  still  less 
can  they  be  decided  by  the  sheriff:  and  in  cases  of  intricate  and 
complicated  equities,  the  Courts  of  Law  could  not  know  whe- 
ther the  sheriflF  bad  made  a  false  or  true  return.     And  questions, 
of  which  the  Courts  of  Law  could  not  take  original  cognizance^ 
would  thus  be  brought  consequentially  within  their  jurisdiction. 
In  Burdon  v.  Kennedy  (c),  Lord  Uardwickeh  opinion  is  express 
that  a  fieri  facias  would  not  affect  an  equity  of  redemption  of  a 
leasehold,  but  that  the  judgment  creditor  must  come  into  equity. 
Now  this,  though  not  a  mortgage,  must  be  governed  by  the 
same  rule  :  it  is  a  charge  to  pay  off  debts,  and  Coleman  has 
only  a  resulting  equity  after  payment  of  the  debts.     And  in 
[  482  J      Preston  v.  Christmas  id),  an  equity  of  redemption  was  said  to 
be  nothing  in  the  eye  of  the  law. 

Marryat  in  reply  said,  that  the  cases  in  equity  concerning- 
the  marshalling  of  assets  had  no  bearing  on  this  question.  And 
that  the  expressions  made  use  of  in  some  of  them,  as  to  the 
necessity  of  creditors  going  into  equity,  were  with  reference 
10  cases  of  testacy  and  of  intestacy.     In  Sharpe  v.  The  Earl  of 

■    (a)  Ambl.  308.  (J)l  F<?z.  jun.  431,  and  3  Bro.  Ch.  Cat.  478. 

(c)  3  Ath.  739,        (rf)  2  WUs.  86. 

Scarborough 
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Scarborough  (a),  it  was  said  that  Sir  Chs.  Cox's  case  applied  only 
to  bond,  and  not  to  judgment,  creditors;  and  that  as  to  the 
latter,  it  was  not  to  be  considered  as  equitable  assets  :  and  both 
that  case  and  Hartwell  v.  Chitters  were  considered  to  have  been 
over-ruled.  He  also  referred  to  Morrice  v.  The  Bank  of  Eng- 
land (b).  As  to  the  difficulty  of  the  sheriff's  seizing  an  equi- 
table interest,  the  same  difficulty  exists  now  where  there  are 
two  executions  out  against  the  same  property ;  for  after  the  first 
seizure,  there  remains  nothing  but  a  trust  to  seize  under  the 
second  execution.  And  if  the  value  of  the  property  seized  be 
sufficient  to  satisfy  all  the  prior  claims,  the  difficulty  of  appor- 
tionment will  not  arise.  But  all  that  the  execution  creditor  or 
the  vendee  could  claim  in  this  case  was  to  stand  in  the  same 
situation  as  Coleman  himself,  with  respect  to  this  property ; 
"which  would  not  interfere  with  the  rights  of  any  third  persons. 
If  indeed  he  wished  to  redeem  the  prior  incumbrances,  he 
must  file  his  bill  in  equity.  The  mere  uncertainty  of  the  ex- 
tent of  the  prior  or  concurrent  charges  will  not  make  these 
equitable  assets :  as  in  Allan  v.  Heber  (c),  a  devise  of  land  to 
the  heir,  subject  to  payment  of  debts,  was  esteemed  assets  at 
law.  And  here  he  contended,  that  Coleman  had  a  partial  pre- 
sent interest  in  the  term,  and  not  a  mere  equity  of  redemption. 

Lord  Ellenborough  C.  J.  said  that  the  case  involved  a 
question  of  great  magnitude  and  extent,  upon  which  it  was 
proper  for  the  Court  to  deliberate  before  they  pronounced  their 
judgments  The  case  therefore  stood  over  till  this  day,  when 
his  lordship  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  against  the  defendants,  as 
sheriff  of  Middlesex,  for  a  false  return  of  nulla  bona  to  a  writ 
of  fieri  facias  against  the  goods  and  chattels  of  George  Coleman, 
Esq.,  which  was  tried  before  me,  and  in  which  a  verdict  was 
given  for  the  plaintiff.  Upon  a  motion  for  a  new  trial,  it  was 
ordered  that  the  facts  should  be  stated  in  the  form  of  a  case  for 
the  opinion  of  the  Court.  [After  statibg  the  material  facts  of 
the  case  his  lordship  proceeded.  J 

The  question  of  law  arising  out  of  these  facts  is,  whether 
the  residuary  beneficial  interest  of  Mr.  Coleman,  under  the  trusts 
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1807.        upon  which  a  lease  for  years  in  the  new  theatre  in  the  llay^ 

market,  and  the  apparatus,  &c.  belonging  to  the  same  had  been 

arainst  ossijj;ned,  and  which  remains  to  him,  after  satisfying  the  several 
ScHOLEY  debts  and  incumbrances  thereupon ;  and  indemnifying  the 
and  Another,  trustees  acting  under  the  trust  deed,  'were  liable  to  be  taken  in 
execution  by  a  writ  of  fieri  facias  for  the  debt  of  the  plaintiff, 
a  judgment  creditor  ?  Which  question  in  other  and  fewer 
words  amounts  to  this,  viz.,  whether  an  equitable  interest  in  a 
term  of  years  can  be  sold  under  a  fieri  facias  ?  The  sheriflf's 
[44]  authority  is  derived  under  a  writ,  by  which  he  is  commanded 
to  cause  to  be  made  of  the  goods  and  chqttels  of  the  defendant 
the  sum  recovered  ;  and  which  sum  is  of  course  to  be  made  bi/ 
a  sale  of  the  things  taken  under  the  execution.  Jf  the  sheriff 
should  not  be  able,  before  his  writ  is  returnable,  effectually  to 
execute  it  in  this  particular,  he  is  allowed  to  excuse  himself  by 
returning  that  the  goods  remain  in  his  hands  unsold  for  want  of 
buyers:  upon  which  another  writ  issues,  commanding  him  to 
expose  to  sale  the  goods  so  remaining  in  his  hands  unsold.  The 
language  of  these  writs  and  return  evidently  imports,  that  the 
goods  and  chattels,  which  are  the  object  of  them,  are  properly 
of  a  tangible  nature,  capable  of  manual  seizure,  and  of  being 
detained  in  the  sheriff's  hands  and  custody,  and  such  also  as  are 
conveniently  capable  of  sale  and  transfer  by  the  sheriff,  to  whom 
the  writ  is  directed,  for  the  satisfaction  of  a  creditor.  The 
legal  interest  in  a  term  of  years,  both  in  respect  of  the  posses- 
sion of  which  the  leasehold  property  itself  is  capable,  and  also 
in  respect  of  the  instrument  by  which  the  term  is  created  and 
secured,  (both  of  which  are  capable  of  delivery  to  a  vendee) 
has  been  always  held  to  answer  the  description  of  the  writ,  and 
to  be  saleable  thereunder.  {Dyer  363.  a.)  But  no  single  in- 
stance is  to  be  found  in  the  history  and  practice  of  the  Courts 
of  common  law,  in  which  an  equitable  interest  in  a  term  of 
years  has  ever  been  recognized  as  saleable,  (seizable  of  course 
it  cannot  be,)  under  a  fieri  facias.  Besides,  what  locality  be- 
longs to  an  equitable  interest,  a  resulting  trust,  for  instance,  in 
a  term  for  years,  so  as  to  render  it  more  fitly  the  subject  of 
execution  and  sale  by  the  bheriff  of  any  one  county  than  ano- 
ther ?  The  degree  of  inconvenience  which  would  attend  the 
[  485  ]  sale  of  such  interests  by  the  sheriff,  although  it  would  in  strict- 
ness afford  no  argument  against  an  ascertained  legal  power  of 
the  sherifl"  on  such  a  subject,  is  a  sufficient  reason  why  the 

Court 
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Court  should  dnxiousiy  watch  the  extension  of  such  power  in 
a  case  in  any  respect  doubtful.  What  means,  in  any  degree 
adequate,  has  the  slieriff  of  taking  an  account  of  tlie  actual 
amount  of  the  incumbrances  thereupon,  or  of  ascertaining  the 
extent  of  the  indemnities  which  the  trustees  may  be  intitled 
to  claim  ?  The  sale  of  such  an  interest,  if  it  were  to  be  made 
at  all  by  the  sheriff,  must  necessarily  be  made  under  circum- 
stances of  still  greater  ignorance  and  uncertainty  as  to  its  value, 
than  attend  sales  of  any  other  description  of  property  ;  and  not 
only  without  any  legal  means  of  delivering  a  presen^  possession 
of  the  tiling  sold,  but  in  general  without  having  even  the  type 
or  instrument  of  any  legal  interest  whatsoever,  present,  or 
future,  in  the  subject  of  such  sale,  to  exhibit  to  the  sight,  or 
deliver  to  the  hands  of  a  purchaser.  It  has  indeed  been  urged 
in  argument,  as  an  inconvenience  on  the  other  side,  if  such 
isquitjes  of  redemption  in  chattel  interests  shall  be  held  not  to 
be  saleable  under  an  execution  ;  that,  by  means  of  a  mortgage 
of  the  largest  leasehold  property  for  the  smallest  sum  imagin- 
able, such  property  might  be  effectually  protected  and  with- 
drawn from  the  legal  claims  of  every  creditor.  But  the  incon- 
venience in  the  case  put  does  not  extend  beyond  the  necessity, 
which  such  a  step  would  occasion,  of  resorting  to  a  different 
remedy,  to  be  applied  in  anoliier  court,  upon  a  bill  to  be  filed 
by  the  judgment  creditor  in  such  other  court,  for  the  purpose 
of  obtaining  it.  In  a  Court  of  Equity  he  might  be  let  in  to 
redeem  such  mortgage  incumbrances  as  stood  in  the  way  of  his 
common  law  remedy  by  execution:  or  he  might  have  a  decree 
for  the  sale  of  the  mortgage  term  itself,  in  satisfaction  of  his 
rights  as  an  execution  creditor.  Shi/ lei/  v.  TVatls^  Alk.  200. 
is  an  authority  for  this  purpose  :  as  is  also  the  case  of  Burdon 
and  Kennedy,  3  jitk.  739.  In  the  case  of  Li/sterv,  Dolland^ 
reported  in  3  Bra.  Chan.  Cases  480.,  and  1  Fez.juii.  431,  Lord 
Thurlow  was  at  last  of  opinion  that  an  equity  of  redemption  of 
a  term  could  not  be  taken  in  execution  ;  though  at  first,  under 
an  apprehension  that  the  language  of  the  lOih  sect,  of  the  statute 
of  frauds  applied  to  such  a  case,  he  had  inclined  to  hold  other- 
wise. IJut  the  very  silence  of  that  statute,  v\hich,  while  it  ex- 
pressly introduces  a  new  provision  in  respect  to  lands  and  tene- 
ments held  in  trust  for  the  person  against  whom  an  execution 
is  sued,  says  nothing  as  to  (rusts  of  chattel  interests,  affords  a 
btrong  argument  that  those  interests  were  meant  to  continue  in 

C  c  3  the 
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1807.         the  same   situation   and    plight,   in  respect  of  executions,  in 

'       "~~"  which  both  freehold  and  leasehold  trust  interests  equally  stood 

aeaimt        P"or   to  the   passing  that  statute.     In  the   absence  therefore, 

ScHOLEY.     of  any   authority  in  favour   of  the    sale  of  such  an  equitable 

and  Another,   interest  under  a  common  law  execution  against  goods,  we  are 

of  opinion,  upon   the  grounds  already  stated,  that  the  sherifFs 

return  of  nulla  bona  in  this  case,  where  the  defendant  in  the 

execution  had  no  other  property  besides  the  trust  property  in 

question,  was  not  a  false  return ;  and  of  course  that  the  verdict 

which  has  been  obtained  by  the  plaintiff  against   the  sheriff  iu 

this  case,  must  be  set  aside,  and  a  new  trial  granted. 


[487  J 

Saturday, 
June  6tD* 


The   Mayor,   Aldermen,    Bailiffs,  and    Citizens   of 
Carlisle  against  Blamire  and  Tyson. 


The  devisee 
of  the  equity 
of  redemp- 
tion, (the  le. 
^l  fee  being 
in  a  mortga- 

f:ee,)  is  not 
iable  in  co- 
venant, as  as- 
signee oiall 
the  estate 
right,  title, 
and  interest  of 
the  original 
covenantor. 
Where  a  cor- 
poration de- 


TN  covenant,    the  declaration  stated  that  the  city  of  Carlisle 
from  time  immemorial  has  been  an  ancient  city,  and  the  citi- 
2ens  incorpotated  by  divers  names  of  incorporation,  and  that  at 
the   time  of  making  the  indenture  aftermentioned    they  were 
known  by  the  name  of  the  mayor,  aldermen,  and  capital  citizens 
of  the  city  of  Carlisle,  in  the  county  of  Cumberland,  and  are 
now  and   for  divers,  ss.    100  years  last  past   have  been  called 
and  known  by  the  name  of  the  mayor,  aldermen,  bailiffs  arid 
citizens  of  the  city  of  C.  &c.  That  one  G.  Denton,  being  seized 
in  fee  of  the  lands  called  Dentonholme,  by  indenture  of  the  10th 
of  November  1654,  between  him   and  the  said  body  corporate, 
by  the  name  of'T.  ^lonke,  mayor,  and  the  aldermen  and  capital 
daring  in  co-   citizens  of  C.  in  the  county  of  Cumberland,  in  consideration  of 
theiTmodern    ^^'*  ^^'  g""^"'^^'   bargained,    and   sold   to  the  latter  and  their 
name,  stated    successors  so   much   of  the   river  Caldew,  running  through  his 
lands  called  Dentonholme  in  the  city  of  Carlisle  as  should  be  suf- 
ficient for  (he  grinding  of  corn  at  all  times  at  the  mills  of  the 


that  the  citi- 
zens, &c. 
were  from 
time  imme- 
morial incor- 
porated by  divers  names  of  incorporation,  and  at  the  time  of  making  the  indentures 
by  A.  B.  declared  on,  were  known  by  a  certain  other  name,  by  which  name  A.  B. 
granted  to  them  a  certain  watercourse,  and  covenanted  for  quiet  enjoyment :  held 
that  the  deed  granting  the  watercourse  to  them  by  such  name  was  evidence  as 
against  the  defendants,  who  claimed  under  the  grantor,  that  the  corporation  was 
known  by  that  name  at  the  lime,  upon  an  issue  taken  on  that  fact. 

said 
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s&id  city  called  the  City  Mills;  rendering  the  yearly  rent  of  Sl.  1807. 
And  G.  Denton  thereby  covenanted  for  himself,  his  heirs,  &c. 
with  the  said  then  mayor,  &c.  that  he,  his  heirs  or  assigns,  or 
any  other  person  or  persons  whatsoever  claiming  by,  from,  or 
under  him,  should  not  at  any  time  thereafter  divert  or  obstruct 
&.C.  any  part  of  the  said  water  granted  as  aforesaid,  &,c.  By 
virtue  of  which  grant  the  said  citizens  by  their  name  of  incor- 
poration above  mentioned  became,  and  from  the  making  of  the 
said  grant  hitherto  have  been  lawfully  entitled,  &c.  and  the  said  [  ^°^  J 
mayor,  aldermen,  bailiffs,  and  citizens  still  of  right  ought  to 
hav*  the  benefit  of  so  much  of  the  river  Caldew  as  is  granted 
to  them,  &c.  The  declaration  then  alleged  that  on  the  1st  of 
February  1 798  all  the  estate,  right,  title,  and  interest  of  the  said 
G,  Denton  of  and  in  the  said  lands  in  the  indenture  mentioned, 
called  Dentonholme,  came  to  and  vested  in  the  defendants  by  as- 
signment thereof;  by  virtue  of  which  assignment  they  entered  and 
became  seised  thereof  in  fee.  And  then  it  assigned  for  breach, 
that  the  defendants  wrongfully  and  injuriously  kept  and  con- 
tinued a  certain  weir  before  then  wrongfully  and  injuriously 
erected  across  the  river  CaldeWf  near  the  City  Mills,  and  higher 
up  in  the  stream,  and  diverted  the  water,  8cc.  whereby  the  mills 
became  less  serviceable,  &c.  The  defendants,  after  craving 
oyer  of  the  indenture,  pleaded,  1st,  that  it  was  not  the  deed  of 
th6  said  G.  Denton;  2dly,  that  the  citizens  of  Carlisle  were  not 
at  the  time  of  making  the  said  indenture,  nor  ever  have  been, 
a  bodi/  corporate  in  deed  or  in  name  by  the  name  of  the  mayor, 
aldermen  and  capital  citizens  of  the  city  of  Carlisle  in  the  county 
o/'Cumberland  ;  3dly,  the  like  plea,  omitting  the  latter  words 
in  the  county  of  Cumberland;  4thly,  that  the  citizens,  &,c.  vfere 
not  at  the  time  of  making  the  said  indenture,  nor  have  ever  been 
known  by  the  name  of  the  mayor,  aldermen,  and  capital  citizens 
of  the  city  of  C.  in  the  county  of  C;  othly,  the  same  as  the 
last  omitting  the  latter  words  in  the  county  of  C. ;  6ihly,  that 
alltheestate,  right,  title,  and ititerest  of  G.Denton  in  the  said  lands 
called  Dentonholme  did  not  come  to  and  vest  in  the  defendants 
by  assignment.  There  were  other  pleas  denying  the  alleged 
breach  in  different  ways.  Replication  to  the  2d  plea,  that  the 
citizens  of  the  city  of  Carlisle  at  the  time  of  making  the  said 
indenture  were  a  body  corporate  in  name  by  the  name  of  the  r  450  i 
mayor,  aldermen,  and  capital  citizens  of  the  city  of  C.  in  the 
county  of  C.    To  the  3d   plea,   the  like  replication,  omitting 
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the  latter  description,  "  in  the  county  of  C."  To  the  4lh  and 
5th,  that  the  corporation  was  not  known  by  the  respective  names 
therein  mentioned  :  on  which  issues  were  joined. 

At  the  trial  before  Sutton  B.  at  Carlisle  in  the  summer  of 
1806,  a  deed  was  produced  from  the  corporation  chest  of  the 
10th  of  November  1654,  between  George  Denton,  of  the  one 
part  and  Thomas  Monk,  mayor,  and  the  aldermen  and  capital 
citizens  of  the  city  of  Carlisle  in  the  county  of"  Cumberland,  of 
the  other  part;  being  the  conveyance  referred  to  in  the  decla- 
ration. The  defendants  objected  to  the  variance  between  the 
name  and  description  of  the  corporation  in  the  deed,  and  in 
the  declaration  :  which  objection  wag  overruled.  They  then 
submitted,  before  the  merits  of  the  cause  were  entered  into  (a)f 
that  the  action  vas  improperly  brought  against  them,  as  as- 
signees of  all  the  estate,  &c.  oi' George  Denton;  the  same  being 
Tested  in  J.  Wilson  as  mortgagee  in  fee  {b) ;  and  the  defendants 
being  only  seised  of  the  equity  of  redetnption,  as  devisees  in 
trust  under  the  will  of  Luci/  Dixon,  the  heir  of  Denton.  And 
they  proved  the  indenture  of  mortgage  ;vand  rent  paid  to  Lucy 
Dixon,  as  the  owner  of  the  equity  of  redemption  of  these  pre- 
mises during  her  life-time,  and  to  the  defendant  Tyson  as  her 
representative  or  devisee  since  her  decease.  Upon  this  evidence 
the  learned  Judge  being  of  opinion  that  the  plaintiffs  had  failed 
in  proving  a  m^t^rial  averment  in  their  declaration,  directed  a 
nonsuit.     In  Easter  term  last 

Park  and  Littledale  shewed  cause  against  a  rule  for  setting 
aside  the  nonsuit.  As  to  the  first  point ;  the  corporation  sue 
by  their  present  corporate  name  of  the  mayor,  aldermen,  bailiffs, 
and  citizens  (c)  of  Carlisle  upon  a  grant  made  to  the  mayor, 
aldermen,  and  capital  citizens  of  Carlisle,  who  are  prima  facie  a 

{a)  It  appeared  in  the  course  of  the  discussion  of  the  case  at  the 
bar,  that  the  defendants  were  trustees  under  the  will  of  Lucy  Dixon, 
widow,  deceased,  inter  alia,  of  Denton  Mill  near  the  river  Caldew ; 
which  is  supplied  by  a  cut  from  the  river  higher  up  than  the  corpo- 
ration dam.  That  immediately  below  that  cut  was  a  weir,  which 
was  kept  up  by  the  trustees,  and  which,  it  was  aiiedged  by  the  corpo- 
ration, wron,-ulIy  obstructed  the  flow  of  water  to  their  mills. 

(i)  It  was  agreed  in  the  argument  that  the  mortgagee  was  not  in 
possession. 

(c)  They  were  incorporated  by  this  name  by  a  charter  of  the 
13  Car,  1,  about  17  years  before  the  deed  in  question* 

di£ferent 
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different  body  ;   and  the  issue  is,  whether  at  the  time   of  that  1807. 

grant  the  citizens  of  Carlisle  were  a  body  corporate  by  tlie  latter         " 
name;    fhe   proper   evidence    of   which    would  have   been   the         &c  of     * 
charter  of  incorporation,  or  secondary  evidence  of  it,   if  lost  or    Carlisle, 
destroyed.      But  as  that   would   not  have  answered  the  purpose,      RL^^'ftw 
the  plaintiffs   relied  on  the   grant  itself,  as   evidence,  at  least 
against  persons  claiming  under  the  grantor,  that  such  was  their 
corporate  name  at  the  time.       But   however  this    mi^ht    have 
been  evidence  that  the  corporation   were  then  known  by  such  a 
name,  if  the  issue  had  been  whether  they  were  known  by  the 
one  name  as  well  as  the  other;  it  is  no  evidence  tiiat  they  were 
in  fact  incorporated  by  the  name  mentioned  in  the  deed.     And 
Nvhere  the  misnomer  of  a  corporation  is  in  a  material  part  of 
their  description,  advantage   may  be  taken  of  it  even   on  the 
general  issue,  as  in  the  case  of  the  corporation  of  Lynne  (a). 
There  the  corporation,  by  the  name  of  the  mayor  and  burgesse* 
of  Lynne  Regis,  8cc.  sued  upon  a  bond  given  to  them  in  that 
name  by  the  defendant's  testator:  and  a  special  verdict  was 
found  stating  their  (rue  name  of  incorporation  to   be   Major  et      r  ^gj  i 
Burgenses  burgi  domini  Regis  de  Lynne  Re<^is.  And  after  much 
consideration   the   Court  held  the  action  to  be  well  brought; 
because  it    was  in  sense  and  substance  the  same  name,  though 
different  in  words.     But  it  was  agreed   that  if  the  variance  had 
been   substantial,  (as  in   this  case   it  must  be  admitted   to  be  ;) 
omitting  one  integral  part,  and  miscalling  another;  it  would 
Lave  been  fatal.     A   private  person  making  a  deed  to  others  by 
a  corporate  name  is  no  evidence  at  all  that  they  are  a  corpora- 
tion :  and  there  can  be   no  estoppel  in  such   a  case   against  the 
heirs  of  the  grantor  contesting  their  ancestor's  grant ;  for  then 
the  cases   upon  the  validity  of  such  grants   to  corporations   by 
wrong  names,  which   have  been  held  void,  could   never   have 
arisen.     These  are  collected  in  2  Cum,  Dig.   Capacity,  B.  5. 
Estoppels  must  be  reciprocal :   but  if  the  corporation  had  been 
sued  by  the  defendants  by  the  same  name,  they  would  not  have 
been  estopped  from  saying  that  they  were  not  a  corporate  body 
by   that  name,     iidly.  They   insisted  that  the  averment  m   the 
declaration,  that  all  the  estate^  &c.  of  G.  Denton  in  the  lands 
came  to  the  defendants,  was  disproved  by  the  evidence  that  the 
legal  fee  was  vested  in  the  mortgagee,  and  the  defendants  were 


(a)  10  R*p.  122. 

on] 
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1807.         only  devisees  of  the  equity  of  redemption.     In  The  Earl  of 

Derby  v.  Taylor  (a),  where  lessees  for  lives  granted  all  their 

Scc^oi^*    ^*'«'^»  &C'  *o  ^^^  defendant /or  99  years,  if  the  lives  should  so 
Carlisle     long  live;  this  not  being  au  assignment  o(  the  freehold,  which 
Bl'amirr      therefore  remained  in  the  original  lessees,  though  no  more  than 
a  mere  nominal  interest,  was  holden  not  to  be  an  assignment  of 
the  whole  estate  in  them,  so  as  to  enable  the  reversioner,  after 
^  -'       tiie  lives  dropped  within  the  term,  to  maintain  covenant  against 

the  assignee  for  not  delivering  np  the  premises  in  good  repair. 
It  was  indeed  considered  in  Eaton  v.  Jaques  (b)  that  the 
assignee  of  a  term,  assigned  by  way  of  mortgage,  with  a  clause 
of  redemption,  not  having  taken  actual  possession,  could  not  be 
sued  for  rent,  as  assignee  of  all  the  estate,  &c.  of  the  original 
lessee  and  mortgagor.  But  besides  that  that  case  seems  to  have 
been  shaken  in  Walker  v.  Reeves  (c),  which  followed  soon  after- 
wards ;  and  has  since  been  questioned  by  Lord  Kenyan  in  WeS' 
terdellv.  Dale{d),  and  in  Stone  v.  Evans  (e) ;  it  does  not  follow 
that  the  owner  of  the  equity  of  redemption  is  liable  as  assignee 
of  all  the  estate,  &.c.  because  a  mortgagee  was  held  not  to  be 
so.  Perhaps  it  may  be  said  that  neither  of  them  have  the  whole 
estate;  but  if  either  have,  it  must  certainly  be  that  one  who 
kas  the  whole  legal  estate,  according  to  Plunket  v.  Penson  (f). 
And  the  corporation  are  not  without  their  remedy;  as  they 
may  have  an  action  on  the  case  against  any  wrong-doer,  for  ob- 
structing their  watercourse. 

Upon  the  first  point.  Lord  Ellenborough  C.  J.  said,  that  the 
question  was  whether  the  corporation,  being,  as  was  admitted 
by  the  pleadings,  a  corporation  by  prescription,  and  having  bad 
various  names  of  incorporation,  might  not  have  had  the  corpo- 
rate name  attributed  to  it  by  the  grant  at  the  time  it  was  made  ? 
And  that  the  deed,  as  far  as  it  went,  was  evidence  to  shew,  at 
least  as  against  the  parties  claiming  under  the  grantor,  that  the 
L  ^93  J  corporation  was  then  known  by  the  name  by  which  he  had 
,  granted  the  watercourse  to  it ;  especially  as   this  was  not  en- 

countered by  any  other  evidence.  And  Lawrence  J.  observed 
that  the  issue  was,  whether  the  corporation  were  known  by  a 
certain  name  at  the  time  when  the  ancestor,   under  whom  the 

(a)  1  East,  602.  (h)  Dmtffl.  455. 

(c)  Referred  to  in  Dtnigl  A61.  n.  {d)  7  Teitn  Rep,  312. 

(e)  M.  39  G.  3.  cited  in  Turner  v.  Ricltardson,  7  East,  341. 

(f)  2  ^^^.290. 

defendants 
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defendants  claim,  grabted   the  watercourse  to   it :  then  surely         1807» 

the  deed  of  that  ancestor   describing  it  by  that  name  must  be  ,, 

•  1  •     .    u  L      I  r         1  •         1       .L  The  Mayor, 

evidence  against  those  who  claim   from  bim,  that  the  corpora-         ^^  ^ 

tion  was  then  known  by  that  name.     Upon  this  point  therefore     Carlislb 
the  Court  told   the  counsel   for  the  plaintiffs  that  they  need  not     bJ^^Yrk 
trouble  themselves ;  but  should  confine  their  answer  to  the  se- 
cond objection. 

Cockell  Serjt.,  Wood,  Holroyd,  and  Scarlett,  in  support  of  the 
rule,  relied   upon  the  authority  of  Eaton  v.  J  agues  (a)   as  in 
point,  that  a  mortgagee  cannot  be  charged  as  assignee,  upon  a 
covenant  running  with  the   land,  until  he  has  taken  possession ; 
which  distinction  reconciles  all  the    authorities.     And  though 
that  case  has  sometimes  been  doubted,  it  has  never  been   over- 
ruled.    It  was  admitted  in  Walker  v.  Reeves,  after  deliberation: 
the  Court  there  considering  a  mortgage,  not  like   an  absolute 
assignment,  but  as  a  mere  security  for  money  :  and  it  has  been 
since  recognized  in  Jackson  v.  Vernon   (6),  and  in  Chinnery  v. 
Blackburne  (c).     The  principle  of  the  law  too  is  with  this  dis- 
tinction.    At  common  law   the  party  took  nothing  by  a  feoff- 
ment without  livery  of  seisin  ;  and  a  conveyance   to  uses  vests 
(d)  nothing  till  attornment  of  the  tenant  in  possession  ;  though 
that,  when   made,  may  relate  to  the   date  of  the  conveyance.       [  494  ] 
So  the  mere  assignment  of  the  lessee  does  not  destroy  the  privity 
of  estate  between  him  and  the  lessor ;  but  he  still  continues 
liable  in  debt  upon   the   reddendum,  (which   is  a  local   action 
founded  on   the  privity  of  estate,  and   referable  either  to  the 
county  where  the  land  lies,  or  where  the  deed  was  executed :) 
unless  the  lessor  accept    the  assignee  as   his  tenant,  which  it 
equivalent   to  attornment  in  other  cases;  after  which   indeed 
the  privity  of  estate  between  the  lessor  and  the  original  lessee  is 
gone,  though  the  latter  be  liable  on  his  express  covenant.     For 
which  they  cited  Bellasis  v.  Burbreck  (e)  Thrale  v.  Cornwall  (f).  • 
Patterson  v.  Scott  (g),  Thursby  v.  Clant  (A).     All  which  shew 
that  something  more  is  necessary  to  give  the  action  against  the 

(a)  Dougl.  455.  (i)  1  H.  Bkc.  1X4. 

(c)  B.  R.  E.  24  G.  3.  cited  ib.  117. 

(rf)  Sed  vide  Anmi.  Cro.  Eliz.  46.  and  2  Blac.  Com.  332-6.  and  stat. 
4  &  3  Ann.  c.  16.  «.  9  and  10. 

(«)  1  Salk.  209.  and  1  Ld,  Ray.  270.  (f)  1  WiU.  165. 

(f )  2  Stra,  77a.  (h)  1  Saund.  240- 

assignee 
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&c.  of 

Carlisle 

again  tt 

Blamike> 
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assignee  than  the  mere  assignment ;  and  that  both  the  original 
parties  must  agree  before  the  relative  situation  of  either  can  be 
altered.  If  this  were  not  so,  the  greatest  injustice  would  be 
done.  An  assignee  of  a  lease  must  discharge  himself  from 
covenants  running  with  the  land,  by  making  a  secret  mortgage- 
or  assignment  of  the  legal  estate,  though  still  continuing  in  pos- 
session and  enjoying  the  prolits  :  and  the  lessor,  knowing  nothing 
of  such  a  conveyance  by  the  assignee,  his  lessee,  would  be 
defeated  of  his  remedy  on  the  covenant  against  him  by  surprize. 
Upon  principle,  therefore,  as  well  as  upon  authorities,  a  mort- 
gage is  considered  as  nothing  more  than  a  pledge :  and  until  the 
mortgagee  enter  into  possession,  the  mortgagor  is  considered 
as  complete  owner,  with  respect  to  all  other  persons.  And  if 
the  mortgagee  be  not  liable  on  covenants  running  with  the  land, 
until  entry,  it  follows  that  the  mortgagor  continuing  in  posses- 
sion remains  liable,  inasmuch  as  he  cannot  by  his  own  act  de«: 
prive  the  covenantee  of  his  remedy. 

Cur,  adv.  vuit. 

Lord  Ellenborough  C.J.  now  delivered  judgment. 

This  was  a  motion  to  set  aside  a  nonsuit  before  Mr.  Barons 
Sutton  at  Carlisle,  at  the  last  assizes  for  the  county  of  Cumber- 
land, in  an  action  of  covenant  brought  against  the  defendants, 
"  as  assignees  of  all  the  estate,  right,  title,  and  interest  of  one 
George  Denton  in  certain  grounds  called  Dentonholme  "  which 
G.Denton  heretofore,  by  an  indenture  dated  in  the  year  1654, 
had  granted  to  the  mayor,  &c.  of  Carlisle  so  much  of  the  river 
or  water  of  Caldezc,  running  along  his  lands  and  grounds  called 
Dentonholme,  as  should  be  sufficient  for  the  grinding  of  corn 
dnd  grain  at  all  times  at  their  mills  ;  with  certain  other  liber- 
ties and  powers  for  the  use  and  advantage  of  those  mills  :  and 
had  covenanted  that  be,  his  heirs,  and  assigns,  &c.  should  not 
at  any  time  or  times  hereafter  turn,  divert,  straiten,  or  obstruct, 
or  cause  to  be  turned,  diverted,  straitened,  or  obstructed,  any 
part  of  the  said  water  granted  as  aforesaid.  The  breach  was 
assigned  in  the  defendants  having,  after  these  lands  and  grounds 
had  vested  in  them  by  assignment,  wrongfully  and  injuriously 
maintained  and  continued  a  weir  or  dam,  before  then  wrong- 
fully erected  and  placed  in  and  across  the  river  Caldezc,  which 
diverted  the  water  to  the  prejudice  of  the  plaintiff's  mills.  To 
this  breach  the  defendants,  amongst  other  pleas,  pleaded  in  bar, 
that  "  all  the  eat  ate,  right,  titkf  and  interest  of  the  sai^  Geo. 

Denton, 
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\Denton,    of  and   in    the  said  lands  and  grounds  called,    8cc. 
did   not   come   to   and   vest  in  the  defendants  by  assignment 
thereof/'   in    manner   and  form  as  the  plaintiffs  had  alleged. 
Upon  this  an  *  issue  was  joined.     I  forbear  to  state  any  of  the 
other  pleas,  and  the  questions  arising  thereupon,  as  the  Court 
has  already  disposed  of  them,  upon  the  argument  which  took 
place  in   the   course  of  last  term,  in  favour  of  the  plaintiffs. 
The  question   which    the  Court  then  reserved  for  its  further 
consideration,  and  which  was  the  point  upon  which  the  non- 
suit at  the  assizes  proceeded,  is,  whether  this  action  were  well 
brought  against  the  defendants,  as  assignees  of  "  all  the  estate, 
right,  title,  and  interest  of  Geo.  Denton"  the  covenantor ;  it 
appearing  that  one  Jonathan  Wilson  was,  at  and  long  before  the 
time  of  the  breach  of  covenant  complained  of,  mortgagee  in 
fee  of  the  lands  called  Dentonholme ;  the  defendants  being  only 
seised  of  the  equity  of  redemption  thereof,  as  devisees  of  one 
Lucy  Dixon,  the  heir  of  G.  Denton.     Rent  also  appeared  to 
have  been  paid  to  Ducy  Dixon,  the  owner  of  the  equity  of 
redemption,  in  her  life-time,  and  to  the  defendant  Tj/son,  as  her 
devisee,  after  her  decease.     The  learned  judge  was  of  opinion 
that,   under    the   circumstances    stated,    the   allegation  in  the 
plaintiffs'  declaration,  that  the  defendants  were  assignees  of  all 
the  estate,  right,  title,  and  interest  of  George  Denton,  ihe  cove- 
nantor, was  not  well  proved,  and  the  plaintiffs  were  nonsuited 
accordingly.     And    indeed,    considering   that  the  whole  legal 
estate  in  the  premises  was,  before  and  at  the  time  of  the  breach 
of  covenant  in  question,   vested  in  J.  Wilson,  the  mortgagee : 
and  that  the  defendants,  the  devisees,  were  not  assignees  of  any 
part  of  that  legal  estate  therein  which  formerly  belonged  to 
G.  Denton^  the  covenantor;   but  entitled  to  the  mere  equity  of 
redemption  thereof;  it  is  impossible  to  say  that  the  defendants 
■were  assignees  of  the  estate  of  G.  Denton,  within  the  sense  and 
meaning  of  the  terms  in  which  this  issue  is  framed  :  and  which 
terms   respect   that   description   and  quality  of  estate   alone, 
namely,  legal  estate,  in  virtue  whereof  parties  are  at  all  liable 
to  actions  of  covenant,  as  assignees.     Upon  this  view  of  the 
subject  it  is  unnecessary  to  consider,  whether  Wilson,  the  mort- 
gagee  in  fee,  could,  as  such,  be  deemed  liable  upon  this  cove- 
nant, as  assignee  of  the  estate  of  the  grantor  Geo.  Denton ;  and 
of  course  equally  unnecessary  upon  this  occasion  to  impugn  or 
confirm  the  doctrine  laid  down  in   this  Court  in  the  case  of 

Ealon 


1B07. 

The  Mayor, 

&c.  of 
Carlisle 

against 
Blamirk. 
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1807.        Eaton  v.  J  agues,  DoUgl.  455.     For  whether  a  mortgagee,  who 

has  not  entered,  be,  or  be  not  liable  to  an  action  of  covenant 

&c.  of   *    as  assignee:  it  is  quite  clear  that  the  devisees  of  an  equitable 

Carlisle    estate,  (which  is  the  only  character  which  can  be  ascribed  t6 

Ti,*ff!?'i        the  defendants  upon  this  record)  are  not  so.     Upon  this  short 
i>LAMIRE.  .ir  r        •    •         ,         %  '  . 

ground,  therefore,  we  are  of  opinion  that  the  nonsuit  must  M 

sustained. 

As  to  the  point  which  was  urged  on  the  part  of  the  plaintiffs, 
that  the  mortgage  may  be  considered  as  void,  as  being  a  con- 
teyance  within  the  stat.  13  Eliz.  c.  5.  "  devised  and  contrived 
"  of  fraud,  covin,  &c.  to  the  end,  purpose,  and  intent  to  delay, 
**  hinder,  or  defraud  a  creditor  of  his  just  action,  damages," 
&c.;  it  is  sufficient  to  say,  that  the  suggestion  of  any  fraudulent 
or  covenous  contrivance  or  purpose,  in  respect  to  this  mortgage, 
between  the  parties  thereto,  is  perfectly  gratuitous,  and  that  it 
Tests  upon  no  apparent  foundation  of  fact  whatsoever.  It  does 
not  however  follow  from  what  has  been  laid  down,  that  the 
plaintiffs  are  remediless,  in  respect  to  the  injury  they  may  have 
sustained :  it  is  competent  to  them,  in  part,  to  redress  their  own 
injury,  by  abating  the  nusance  which  has  been  erected  to  the 
prejudice  of  their  possessory  rights.  And  although  that  privity 
of  legal  estate  may  be  wanting,  which  will  enable  them  to  charge 
r  498  ]  the  defendants  as  assignees,  in  an  action  of  covenant ;  they  may 
still,  in  an  action  upon  the  case,  if  the  facts  will  warrant  it, 
recover  against  the  defendants,  as  strangers  and  wrong-doers,  a 
compensation  for  an}'  prejudice  done  to  the  exercise  and  enjoy, 
ment  of  such  legal  rights,  as  to  the  plaintiffs  may  be  entitled  to 
claim  and  exercise,  and  have  heretofore  enjoyed,  under  the  deed 
in  quellion :  or  they  may  maintain  an  action  on  the  covenant 
against  the  personal  representative  of  Geo.  Denton,  the  covenan- 
tor, if  such  representative  can  be  discovered.  At  present,  however, 
the  rule  nisi  for  setting  aside  the  nonsuit  in  this  case  must  be 
discharged. 
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The  King  against  The  Inhabitants  of  Chatham.    J*ng  g^J* 


UPON  an  appeal  to  the  sessions  against  an  order  of  Justices   Giving  pa- 
removing  Salli/  Burgoyne,  widow,  from  Ashford  to  Chat-   ^  pauper 
haniy  both  in  the  county  of  Kent,  the  order  was  confirmed,  sub-   within  the 
ject  to  the  opinion  of  this  Court  on  the  following  case  :  ^vd  nee  of 

The  pauper  was  married  to  her  late  husband  Robert  Burgot/ne  liis  settle- 
in  the  parish  of  Clerkenwell.     A  considerable  time  after  their  j"*^"*  there, 
marriage,  her  husband  went  to  live  in  the  parish  of  Chatham,  stance  in 
where  he  exercised  the  trade  of  a  cordwainer,  sometimes  as  a  question  the 
master,  and  sometimes  as  a  journeyman.    But  the  pauper  did  not  administered 
know  whether  he  acquired  any  settlement  in  Chatham,  or  any  atone  time 
where  else.     But  knew   that  her  husband  more  than  once  re-     -^^^a   » 
ceived  relief  from  the  parish  of  Chatham  :  that  he   was  at  one  another  time 
time  a  fortnight,  at  another  a  longer  period  in  the  workhouse  of  for  a  '<*'?ser 
the  said  parish  on  account  of  illness  ;  and  that  he  died  in  the  said   parish  work- 
workhouse,  and  was  buried  at  the  ex  pence  of  the  parish.  During  house, 
all  the  times  the  said  R,  Burgoyne  was  so  relieved  by  the  parish       L  '*""  J 
of  Chatham  he  was  resident  in  that  parish ;  but  the  pauper, 
Sally  Burgoyne,  never  resided  with  him  there  (a),  and  never  re- 
ceived relief  from  that  parish,  or  gained  any  settlement  there  in 
her  own  right ;  nor  did  she  know  where   her  settlement  was. 
The  appellants   produced  no  evidence  :  but  relied  upon  the  in- 
sufficiency of  this  evidence  to  support  the  order.     The  sessions 
were  of  opinion  that  this  was  sufficient  evidence  of  Robert  Bur- 
goyne,  the  husband,  being  a  settled  inhabitant  of  the  parish  of 
Chatham,  and  therefore  confirmed  the  order. 

Bolland,  in  support  of  the  orders,  endeavoured  to  distinguish 
this  case  from  Rex  v.  Chadderton  (6),  because  there  was  only  one 
act  of  relief  there  to  the  pauper  by  the  parish,  while  he  resided 
in  it,  which  might  well  be  considered  as  casual  relief,  and  there- 
fore no  evidence  of  his  settlement  there.  And  he  admitted  that 
be  could  not  avail  himself  of  Rex  v.  Wakefield  (c),  as  an  au- 
thority iu  point  to  the  present  case  ;  the  relief  having  been  there 

(o)  h.  was  explained  in  the  course  of  the  argument,  that  she  resided 
in  the  same  parish,  but  not  with  her  husband. 

(*)  2  £fut,  27.  {e)  3  Eatt,  335. 

given 
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1807*         given  by  the  parish,  M'hich  was  on  that  account  fixed  with  the 

■""""  settlement  of  the  pauper,  while  he  was  residing  in  another  parish  ; 

gainst  '     *""^  therefore  it  could  not   be  attributed  to   their  relief  of  him 

The  Inhabi-    as  casual  poor.     But  he  cuntended  that  the  repetition  and  dura* 

tant»  ot        jJQj^  ^f  jjjg  relief  given  in  this  case,  without  any  removal  of  tlie 

pauper,  furnished  a  much  stronger  mference  against  tlie  parish, 

y  of  the  acknowledgment  of  the  pauper  being  iheir  parishioner, 

f  500  ]        and  could  less  be  deemed  casual,  than  the  single  act  of  relief  in 

the  first  mentioned  case.     That  if  this  were  not  evidence  which 

it  was  at  least  competent  for  the  sessions  to  consider,  the  same 

,  objection   might  be  made  to  any  continued   course  of  relief; 

which  afforded   the  strongest  presumption  of  sctrtlement  in  the 

parish  adn.inistering  it. 

Pitcairn  contr^,  insisted  that  the  act  of  giving  relief,  which  it 
was  as  much  the  duty  of  the  parish  to  administer  to  casual  poor 
standing  in  need  of  it,  as  to  their  o\^n  parishioners,  could  not 
be  considered  as  any  evidence  of  the  pauper's  settlement  there, 
unless  it  appeared  clearly  and  unequivocally  to  have  been  admi- 
nistered as  to  a  parishioner.  That  without  saying  that  no  con- 
tinuance  of  relief  could  furnish  such  an  interference,  it  was 
enough  to  say  that  no  such  inference  could  fairly  arise  from  two 
.  instances,  when  it  was  determined  in  Rex  v.  Chadderton  that 
one  instance  was  not  sufficient.  The  relief  here  was  confined  to 
the  pauper  himself,  and  was  not  extended  to  his  family,  and  there- 
fore carried  more  the  appearan  ce  of  casual  relief.  If  a  repetition  of 
such  assistance  furnished  evidence  of  settlement  against  a  parish, 
it  might  be  attended  with  injurious  consequences  to  the  poor. 

Lord  Ellen  BO  ROUGH  C.  J.  On  subjects  of  this  sort  it  is 
important  that  there  should  be  one  uniform  rule,  as  far  as  is  con- 
sistent with  law ;  and  the  rule  having  been  laid  down  by  Lord 
Kenyan  in  the  King  v.  Chadderton,  that  the  bare  fact  of  giving 
lelief  to  a  pauper  within  the  pari&h  was  no  evidence  of  his  settle- 
ment there,  because  it  might  be  given  to  him  as  casual  poor,  it 
r  501  ]  ^8  proper  to  abide  by  it.  In  that  case  indeed  the  relief  was  only 
administered  once  ;  and  it  becomes  necessary  to  consider  whether 
its  having  been  administered  more  than  once  or  several  times 
alters  the  case,  and  diflfers  this  in  substance  from  the  other;  for 
each  instance  in  itself  might  not  be  evidence  of  the  settlement, 
and  yet  it  might  be  difficult  to  say  that  several  instances  might 
not  furnish  the  conclusion.  At  the  same  time,  however,  it  is  to 
be  observed,  that  though  the  relief  were  given  for  any  length  of 
'  time 
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time,  the  inference  may  either  be  that  (he  party  receiving  it  was         1807. 

a  settled  inhabitant,  or  that  his  settlement  could  not  be  known.         

But  that  would  bring  it  to  an  alternative  case,  on  which  theses-  "^INO 

.  .  against 

sions  might  draw  their  own  conclusion;  and  the  difficulty  would    The  Inhabi- 

still  exist.  Upon  the  whole  therefore  it  appears  to  me,  as  the  p  *^"^*  ^^ 
better  rule  to  adopt,  that  it  does  not  amount  to  evidence  of  the 
settlement.  And  there  would  be  great  impolicy  in  admitting 
it  to  have  any  weight ;  for  if  the  parish  officers,  by  giving  re- 
lief to  a  pauper,  were  to  be  making  evidence  against  themselves, 
as  to  his  settlement  in  their  parish,  it  would  make  them  perform 
their  duty  to  casual  poor  with  great  reluctance.  And  therefore  it 
is  more  consonant  to  humanity  and  policy,  and  to  the  rule  uF  law 
laid  down  by  Lord  Keni/on,  le  say  at  once  that  it  is  no  evidence 
of  the  settlement,  than  to  leave  it  as  a  matter  of  inference  in 
each  case. 

The  other  Judges  concurring. 

Order  of  Sessions  quashed. 


Holmes  and  Another  as^ainst  Rainier. 


[  502  1 


TitesrI/iif, 
Jime  Otli, 


THE  plain  tiffs,  as  executors  of  Rear-Admiral  Sir  Hugh  Chris-  A  flag  officer 
tian  brought  this  action  against  the  defendant,  Rear-Admiral  af,*he  Cape 
Rainier,  for  money  had   and  received  and  on  an  account  stat-  ^„ds*'a  shi^p* 
ed  since  the  death  of  the  testator  :  and  at  the  trial  before  Lord  of  his  sqiia- 

Ellenboroush  at  Guildhall,  a  verdict  was  taken  for  the  plaintiffij  ?,'"**1-  "'.'^'"» 

..  c     I  ■      r^  111  '"^  limits  OI 

for  £700/.  subject  to  the  opinion  of  this  Court  on  the  follow-  another  flajj 

ine  case :   with  liberty  to  refer  to  the  several  proclamations  (a)  officers  com- 
°  ■'  ^  .      mand  in  the 

"*  Asiatic  seas, 
for  the  spe- 
cial purpose  of  getting  her  repaired;  and  the  ship,  after  going  there  and  completing 
her  repairs  in  the  manner  directed  by  the  latter  officer,  and  receiving  an  order  from 
him  toconvoy  certain  ships  on  her  return  to  her  former  station  ;  while  executing  such 
order,  being  accidentally  separated  from  her  convoy,  took  a  prize,  within  the  limits 
of  the  flag  officer's  command  in  the  Asiatic  seas,  but  in  the  course  of  re-joining  her 
original  flag  officer:  Held  that  the  latter  was  not  entitled  to  the  flag  officer's  1-eighth 
share  of  the  prize;  his  command  over  the  ship  being  suspended  while  she  was  out  of 
the  limits  of  his  own,  and  within  the  limits  of  another  command. 

(a)  By  the  proclamation  of  the  27th  of  January  1797,  his  majesty 

directs  the  distribution  of  prize  thus ;  the  whole  of  the  net  produce 
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in  the  present  and  late  king's  reign,  respecting  prize-niooey,  at 
part  of  the  case.  The  action  was  brought  to  recover  l-8th  of  a 
prize,  claimed  to  be  due  to  Rear-Adniiral  Christian  under  the 
king's  proclamation  of  the  27th  of  January  1797.  The  priz* 
ship  Jrigelique  was  taken  near  Prince  of  f'Vales's  Island  in  the 
East  Indies,  within  the  limits  of  the  command  of  R.A.  Rainier ^ 
on  the  8th  day  of  July  1798,  by  his  majesty's  ship  L'Oiseau, 
Captain  Linzee.  In  1797  Rear-Admiral  Fringle  was  com- 
mander in  chief  of  the  king's  ships  at  the  Cape  of  Good  Hope,  and 
the  defendant  was  commander  in  chief  in  the  Asiatic  Seas.  The 
UOiseau  was  part  of  (he  squadron  under  the  command  of  Rear 
Admiral  Pringie;  and  on  the  22d  of  June  1797  was  sent  by 
him  to  the  East  Indies  to  be  repaired  ;  there  being  no  possibility 
of  repairing  the  ship  at  the  Cape;  with  orders  to  return  without 
loss  of  time,  and  join  him  at  the  Cape;  and  by  letter  dated  the  22d 
June  1797i  he  requested  Rear-Admiral  Rainier  that  the  ship 
might  be  docked  at  Bombay.  Captain  Linzee  arrived  with  his 
ship  in  August  1797  at  Madras,  where  Rear-Admiral  Rainier 
then  was  ;  reported  his  arrival  to  him,  and  received  from  him 
the  following  orders  on  the  8th,  26th,  and  29lh  of  August  1797 
(a).  (On  the  8th.)  You  are  hereby  directed  to  put  yourself 
in  his  majesty's  ship  L'Oiseau  under  my  command  until  further 
orders,  and  follow  such  orders  as  you  shall  from  time  to  time 
receive  from  tn'^  for  his  majesty's  service.  And  in  case  the  ship 
you  command  shall  be  at  any  time  detached  from  me  on  a  par- 
ticular service,  on  joining  me  again,  you  are  to  make  a  particu- 
lar report  of  your  proceedings  in  the  form  of  a  log  book,  instead 
of  tha  usual  mode  of  journal."     (Signed)  P.  R.  &c.     (On  tht 


"  being  first  divided  into  eight  equal  parts,  the  captain  or  captains  of 
"  any  of  our  ships  of  war  who  shall  be  actually  on  board  at  the  taking 
"  of  any  prize  shall  have  3-8lh  parts.  But  in  case  any  such  prize  shall 
"  be  taken  by  any  of  our  ships,  &c.  under  the  command  of  a  flag  or 
"  flags,  the  flag  officer,  or  officers  being  actually  on  board,  or  directing 
"  and  assisting  in  the  capture,  shall  have  one  of  the  said  3  8th  parts;  the 
"  said  l-8th  part  to  be  paid  to  such  flag  or  flag  oflicer  in  such  pro- 
"  portions,  &c.,  as  aftermentioned.  Sec."  See  the  proclamation  more 
at  Jarge  in  the  case  of  Harvey  v,  Cooke,  6  East,  226. 
(a)  The  substance  only  of  the  orders  Is  here  given. 

S6th.) 
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26th.)     "  Whereas  Rear-Admiral  Pn'wg/e,  commander  in  chief         1807. 
at  the  Cape,  has  by  letter  dated  the  22d  of  June  1797,  requested  •'     - 

that  his  majesty's  ship  L'Oiseau  under  your  command  should       fJi'^A^  ^k 
be  docked  at  Bombay ;  but  as  (he  passage  to  that  island  at  this         against 
time  of  the  year  is  both  difficult   and  dangerous,  &c.  you  are      Rainier. 
therefore  hereby  directed  to  proceed  to  Calcutta  for  that  pur-    . 
pose,  and  there  get  such  repairs  done,  as  shall  be  agreeable  to 
the  instructions  received  from  Rear-Admiral  Pringle.     You  are 
to  procure  vouchers  for  the  works,  &c.  and  also  of  all  disburse-       [  504  J 
ments,  for  which  you  are  to  give  bills  on  the  proper  officers,  &c. 
and  you  are  to  take  a  duplicate  of  every  disbursement  for  the 
information  of  your  commanding  officer,  and  also  remit  a  coun- 
terpart thereof  to  me.     On  your  arrival  at  Calcutta,  you  are  to 
acquaint  the  Governor-General  therewith,  and  request  his  assis- 
tance, &c.     When  ready  for  sea,  you  are  to  make  the  best  of 
your  way  to  join  Rear-Admiral  Pringle  at  the  Cape  of  Good 
Hope,  or  the  officer  commanding  there  for  the  time  being  ;  wait- 
ing a  reasonable  time  if  necessary  to  take  such  ships  under  your 
convoy  as  may  apply  for  your   protection.     And  whereas  his 
majesty's  ship  Orpheus   is   proceeding  to  the  same   port  by  ray 
orders  in  a  state  of  distress,  you  are  to  keep  company  with  her 
until  her  arrival  there  ;  and,  unless  there  should  be  a  very  pres- 
sing occasion  for  the  immediate  service  of  the  ship  you  command, 
to  allow  her  the  preference  of  docking,  &c.     You  will  here- 
vrah  receive  a  copy  of  Captain  IlilVs  orders,  to  which  you  are 
to  pay  all  due  attention.     In  case  there  should  be  a  necessity 
for  your  proceeding  to  sea  together,  after  your  mutual  repairs 
are  eflfecled,  from  the  alarm  of  enemy's  cruizers  being  on   the 
coast,  or  any  other  purpose  of  sufficient  importance  to  prevent 
you  from  returning   to  your  station;   airways  advising  with  his 
excellency  the  Governor-General  as  above  directed ;  you  are  to 
take  Captain  Hill  under  your  orders  in  absence  of  any  senior  ' 

officer."  (Signed)  P.  R.  8cc.  (On  the  2[)th)  "  Notwithstand- 
ing what  is  contained  in  the  preceding  order,  you  are,  when  fit 
for  sea,  with  four  months  provision,  to  proceed  from  Calcutta  to 
this  road,  to  receive  my  (uither  orders  :  completing  your  pro^ 
visions,"  &c.  (Signed)  P.  R.  &,c.  Captain  Linzee  proceeded 
according  to  these  orders  (o  Calcutta,  where  after  many  delays 
he  completed  the  repairs  of  the  L'Oiseau.  On  the  7th  of  Jpril  r  505  1 
1/98,  R.A.  Rainier  wrote  t(»  Captain  Linzee  the  following lef- 
D  d  2  ter 
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1807.       ter,  which  Captain  Linzee  received  at  Calcutta.  "  Suffolk^  Tel' 
-  lycherry  Road,  Jpril  7th,  1798,  Sir,  I  have  received  a  copy  of 

and  Another   your  letter  of  the  lllh  ultimo,  in  answer  to  which  I  acquaint 
you  that  provided  this  should  find  you  in  the  river  of  Bengal,  or 
at  sea,  in  company  with  the  ships  mentioned  in   Mr.  Secretary 
Barlow's  letter  of  March  7th,  or  with  any  other  ships  bound  to 
the  Cape  of  Good  Hope  or  England,  you  are  to  make  the  best  of 
your  way  with   them  to  join  your  commanding  officer ;  other- 
wise you  may  proceed  to  Madras  road  for  the  purpose  men- 
tioned in  your  letter,  and  where  you  will  receive  my  orders  for 
your  future  conduct."     (Signed)  &c.  P.  R.     As  soon  as  the 
repairs  were  completed  Captain  Linzee  sailed  in  the  UOiseau 
from  Calcutta,  for  the  purpose  of  re-joining  his  ctJmmander  in 
chief  at  the  Cape  of  Good  H  ope  -,  taking  under  his  convoy,  accord- 
ing to  the  same  letter,  several  homeward  bound  East  Indiamen, 
From  stress  of  weather  the  UOiseau  was  compelled  to  leave  the 
East  Indiamen  at  sea,  and  bear  away  for  Prince  of  Wales*  s  Island , 
where  she  made  the  capture  of  the  Angelique,  in  the  Asiatic  Seas, 
within  the  limits  of  Rear  Admiral  Rainier's  command,  and  sailed 
with  her  for  the  Cape,  where  the  Angelique  and  cargo  were  duly 
condemned  as  prize  and  sold ;  and  the  flag  l-8th  has  been  since 
received,  as  before  stated,  by  the  defendant.     During  all  the 
time  Captain  lAnzee  was  at  Calcutta,  he  communicated  the  pro- 
gress he  made  in   repairing  the  ship,  the  obstacles  he  met  with, 
and  all  other  circumstances,  to  Rear-Admiral  Rainier,  wfio 
sent  copies  of  his  letters   to  Rear- Admiral  Pringle.     Captain 
JLinzee  Siiso  communicated  to  Rear- Admiral  Rainier  the  progress 
of  his  voyage  to  Calcutta^  and  the  ships  he  had  under  his  pro- 
tection.    He  did  not  make  such  communication   to  the  com- 
mander in  chief  at  the  Cape;  the  distance  between   the  places 
being  1100  leagues;  but  on  his  return  to  the  Cape  he  deliver- 
ed to  Sir  H.  Christian,  commander  in  chief  at  the  Cape,  vouchers 
of  all  his  disbursements  on  account  of  the  aforesaid  repairs  ; 
the  bills  for  which  were  drawu  in  Captain  Linzee*^  own  name. 
Orders  were  issued  for  the  recall  of  Rear-Adniiral  Prm^/e  from 

his  command  at  the  Cape  of  Good  Hope  on  the and  received 

by  him  on  the .     Rear-Admiral  Christian  was  appointed  to 

succeed  him,  by  orders  dated  9lh  September  1797»  and  arrived  at 
the  Cape,  and  took  upon  himself  the  actual  command  before  the 
capture  in  question,  and  was  in  such  command  at  the  time  of 

the 
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the  capture.     The  respective  seniority  of  these  three  admirals         1807. 
was  as  follows:    1.   Rear-Admiral  Pringle,  2.  R.  A.  Rainier, 
3.  R.  A.  Sir  Hugh  Christian.     The  question  for  the  opinion  of  ^^^j  ^Qoihgii 
the  Court  was  whether  the  plaintiffs  were  entitled  to  recover  ?         agahitt 
If  they  were,  the  verdict  was  to  stand  :  if  not,  a  nonsuit  was  to      a^ainieR. 
be  entered. 

Dampier,  for  the  plaintiffs,  referred  to  Lord  Keithv.  Pringh{d) 
to  shew  that  Rear-Admiral  Christian,  who  succeeded  R.  A. 
Pringle,  after  the  latter  bad  detached  UOiseau  from  the  Cape 
for  the  purpose  of  getting  repaired,  with  orders  to  return  again 
to  his  station,  had  the  same  right  to  the  prize  taken  after  his  suc- 
cession to  the  command  by  that  ship  on  her  return  towards  the 
Cape,  as  R.  A.  Pringle  himself  would  have  had,  if  he  had  retain- 
ed the  command.  And  then  stated  tiie  question  to  be  shortly 
this,  whether  the  commanding  flag  officer  on  one  station,  who  [  507  ] 
sends  a  ship  of  his  squadron  within  the  limits  uf  another  distinct 
command,  for  a  particular  purpose^  be  entitled  to  the  I-eighth  of 
a  prize  takun  by  thai  ship  within  those  other  limits;  or  whether 
it  belong  to  the  flag  officer  within  the  limits  of  whose  command 
it  is  so  taken  i  In  arguing  which  for  the  plaintiffs,  he  relied  on 
the  ship  having  been  detached  from  the  Cape  for  a  special  pur- 
pose, in  the  execution  whereof  the  captain  was  all  the  time  act- 
ing in  obedience  to  his  original  commander;  and  after  that  pur- 
pose executed  he  was,  in  obedience  to  the  same  order,  upon  his 
return  to  his  proper  station,  in  the  course  of  which  the  prize  was 
taken.  That  this  was  not  inconsistent  with  the  captain's  sub- 
jection to  the  temporary  and  collateral  commands  of  R.  A. 
Rainier,  while  he  was  within  the  limits  of  his  command  ;  and 
therefore  the  case  might  have  been  different  if  the  prize  had  been 
taken  under  the  actual  direction  or  assistance  of  the  latter.  But 
that  throughout  the  correspondence,  R.  A.  Rainier  recognizes 
that  Captain  Linzee  was  acting  under  the  commands  of  the  flag 
officer  at  the  Cape,  which  he  does  not  take  upon  him  to  revoke, 
but  gives  his  own  orders  with  reference  to  the  original  purpose 
so  far  as  circumstances  would  admit  of.  That  R.  A.  Pringle 
was  alone  responsible  for  sending  the  ship  within  the  limits  of 
R.  A.  Raijiier's  station,  and  not  the  latter ;  and  that   the  flag 

(o)  ,4  JSast,  26'2. 
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1807.         officer's  share  of  the  prize,  where  he  does  not  in  fact  direct  or 

assist  in  the  capture,  is  meant  as  a  reward  for  his  responsibility. 

and  AnoUier   That  the  words  of  the  proclamation,  *'  directing  and  assisting  in 

affaimt        the  capture,"  were  considered  in  Lord  Nelson  v.  Tucker  {a)  to  be 

r  'iOft^'i*     used  in  a  large  sense ;  and  that  it  was  enough  if  the  capture 

were  made  by  a  detached  ship  while  acting  in  pursuance  of  the 

order  of  her  original  flag  officer. 

Holroyd,  contr^,  referred  to  the  case  of  the  Orion  {b)  to  shew 
that  a  prize  taken  by  a  ship  during  a  temporary  suspension  of 
the  original  command  under  which  she  was  acting,  though  not 
totally  separated  from  such  command,  precluded  the  original  flag 
officer's  claim  to  the  l-eiglith  :  and,  as  he  was  proceeding  to 
argue,  transferred  ic  to  the  flag  officer  under  whose  temporary 
command  the  prize  was  taken ;  though  that  being  the  case  of  a 
detached  ship  afterwards  receiving  distinct  and  separate  orders 
from  the  admiralty,  no  question  arose  as  to  any  other  flag  offi> 
cer's  share,  but  the  whole  was  decreed  to  the  captain. 

On  this  part  of  the  case  however  the  Court  gave  no  opinion  ; 
.  Lord  Ellenborough  C.  J.  saying  that  it  was  a  very  diff"erent  ques- 
tion whether  R.  A.  Rainier  were  entitled,  in  case  R.  A.  Chris- 
tian's executors  were  not;  which  question  it  was  not  necessary 
to  decide  at  present. 

Lord  Ellenborough  C.  J.  then  continued. — It  is  clear  that 
the  plaintiffs  arc  not  entitled  to  recover  as  representatives  of 
Sir  Hugh  Christian,  who  was  neither  on  board  Captain  Linzees 
ship  at  the  time  of  the  capture,  nor  virtually  directing  or  assist- 
ing in  it.  Captain  Linzee  was  indeed  originally  under  the  com- 
mand of  the  flag  officer  at  the  Cape;  but  his  ship  had  been  sent 
out  of  that  station,  and  within  the  limits  of  another  commander, 
for  the  special  purpose  of  obtaining  repairs.  When  therefore 
[  509  ]  the  ship  was  sent  out  of  the  limits  of  the  Cape  of  Good  Hope  sta- 
tion, there  was  a  suspension  of  all  commaud  of  the  flag  officer 
there,  actual  or  virtual ;  and  so  it  continued  until  she  returned 
again  within  the  limits  of  the  same  command.  It  might  have 
been  another  question,  if  the  commission  granted  to  the  com- 
mander in  chief  at  the  Cape  had  expressly  authorized  him  to 
detach  ships  beyond  the  ordinary  limits  of  that  station  for  a  spe- 
cial purpose ;  but  there  is  no  evidence  of  that  sort  laid  before  us. 

(a)  4  East,  252,  8.  <i)  4  Rob.  Adm.  Rep.  362. 

It 
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It  is  sufficient  therefore  to  say  that  the  plaintiflFs  are  not  entitled         1807. 
to  recover  the  1-eighth  flag  share;  and  it  is  unnecessary  to  de-       jJqlmes 
cide  whether  Rear-Admiral  Rainier  is  entitled  to  it  under  these    and  Another 
circumstances. 

Grose  J.  agreed  that  it  was  unnecessary  to  decide  now  upon 
K.  A.  Rainier  s  right  to  this  share.  It  is  sufficient  to  say  that 
the  plaintiffs  are  not  entitled.  There  is  nothing  in  the  procla- 
mation to  give  the  l-8lh  share  of  the  prize  to  the  flag  officer 
at  the  Cape.  The  capturing  ship  was  not  under  his  command 
at  the  time,  and  the  prize  was  taken  out  of  the  limits  of  his 
station ;  and  nothing  is  stated  of  the  terms  of  his  commission, 
to  shew  that  his  authority  extended  beyoud  those  limits  for  any 
particular  purpose. 

Law^renCeJ.  The  plaintiff's  are  not  entitled  to  recover  under 
the  terms  of  the  proclamation  unless  they  can  shew  that  the 
prize  was  taken  by  a  ship  under  the  command  of  R.  A.  Chris- 
tian at  the  time ;  without  which  it  cannot  be  said  that  he  was 
directing  or  assisting  in  the  capture,  to  entitle  him  to  the  flag 
ofiicer's  share.  The  question  then  is  whether  he  were  entitled 
to  share  a  prize  taken  out  of  the  limits  of  his  command  by  a 
ship  which  had  been  under  the  command  of  the  flag  officer  at 
the  Cape,  and  by  him  dispatched  out  of  those  limits  upon  a 
particular  service  within  the  limits  of  another  commander? 
If  there  be  nothing  in  the  terms  of  his  commission  to  entitle 
him,  we  can  l^ok  only  to  the  king's  proclamation;  in  constru- 
ing which  I  think  we  must  consider  that  the  command  of  the 
flag  officer  at  the  Cape  was  suspended  during  the  time  that  the 
capturing  ship  was  out  of  his  limits  and  within  the  limits  of 
another  command.  Suppose  li.  A.  Christian  had  sent  orders 
to  Captain  Linzee,  to  return  to  the  Cape^  and  that  R.A.  Rainier, 
within  whose  limits  Captain  Linzee  was  at  the  time  of  the  cap- 
t^^Tt  had  ordered  him  to  remain  there ,  whose  order  was  i^e  to 
obey  ?  The  case  shews  that  winle  within  those  limits  he  received 
his  orders  from  R.  A.  JRai/izer,  and  paid  obedience  to  them. 
Whether  the  latter  acted  properly  in  employing  Captain  Linzee 
in  any  other  service  than  that  which  he  was  sent  within  those 
limits  to  perform  is  another  question,  with  which  we  have  do 
concern. 

Le  Blanc  J.  I  think  R.  A.  Christian  is  not  entitled  to  the 
flag  officer's  share,  because  the  prize  was  not  taken  by  a  ship 
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under  his  command  at  the  time.  When  Captain  Linzee's  ship 
went  within  the  limits  of  R.  A.  Rainier's  command,  she  was 
bound  to  take  her  orders  from  him,  and  she  did  so.  For  he 
ordered  her  to  lake  under  her  convoy  the  homeward  bound 
Indiameiif  and  she  was  performing  this  service  when  she  was 
driven  by  stress  of  weather  from  the  other  ships,  aud  compelled 
to  bear  away  for  Prince  of  Wales's  Island,  where  she  took  the 
prize.  The  case  must  therefore  be  taken  as  if  she  had  taken 
the  prize  while  convoying  those  ships ;  for  it  happened  when 
she  was  only  separated  from  them  by  accident. 

Postea  to  the  Defendant. 


Ttiesday, 
June  9th. 


Hayton  and  Another,   Assignees  of  Fairless,   a 
Bankrupt,  against  Jackson  and  Another. 


TN  trover  for  the  ship  Mary,  which  was  tried  at  the  Sittings 


The  Stat. 

34(^.3. <r.  68.   ---at  Guildhall  before  the   Lord  Chief  Justice,  a  verdict  was 

*.  15.  reciting  .     .  ... 

that  by  the       taken  for  the  plaintifls  for  the  value  of  the  ship,  subject  to  the 

laws  in  force,  opinion  of  this  Court  on  the  following  case.  Previous  to  and 
upon  any  al- 
teration of  ♦ 
property  in  any  vessel  in  the  same  port  to  which  she  belongs,  an  indorsement  on  the 
certificate  of  registry  is  required  to  be  made;  enacts  that  such  indorsement  siiallbe 
made  in  the  form  therein  expressed,  and  shall  be  signed  by  the  vendor,  &c.and  a  copy 
of  such  indorsement  shall  be  delivered  to  tlie  registering  officer,  or  otherwise  the  sale 
shall  be  utterly  null  and  void :  and  such  officer  is  required  to  make  entries  thereof  on 
the  affidavit  on  which  the  original  certificate  was  obtained,  and  in  the  book  of  re- 
gistry, and  to  give  notice  thereof  to  the  conunissioners  of  customs.  Then  *.  16.  pro- 
vides that  if  any  vessel  shall  be  at  sea,  or  absent  from  the  port  to  which  she  belongs, 
when  such  alteration  in  the  property  shall  be  made  ;  so  that  an  indorsement  on  the 
certificate  cannot  be  made;  (assuming  that  the  certificate  is  always  with  the  ship  ;) 
then  it  substitutes  a  bill  of  sale  to  be  made  in  lieu  of  the  indorsement  on  the  certifi- 
cate; requiring  the  sarpe  delivery  of  a  copy,  and  the  same  entries  and  notice  thereof, 
as  were  required  for  the  indorsement  of  the  certificate  by  their  prior  section;  but 
that  within  ten  days  after  the  vessel's  return  to  her  port,  the  indorsement  on  the  cer- 
tificate, &c.  shall  be  made  as  before  required.  Held  that  the  provisions  of  the  two 
sections  comprehend  every  tiansfer  of  property  in  a  ship;  and  that  a  bill  of  sale  ex- 
ecuted by  a  sole  owner  of  a  xessel  belonging  to  the  port  of  Sunderland  io  vendee 
■  esiding  in  London,  at  a  time  when  the  vessel  was  in  the  port  of  London,  was  void  for 
want  of  complying  with  the  requisites  of  one  or  other  of  those  sections  :  neither  of 
them  having  been  complied  with ;  and  that  it  was  not  sufficient  for  the  vendee  to 
have  complied  with  the  requisites  of  the  stat.  7  &  SW.  3.  c.  22  *.  21.  which  requires 
a  register  de  novo  upon  any  transfer  of  property  to  another  port,  and  that  the  former 
certificate  shall  be  delivered  up  to  be  cancelled. 
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at  the  time  of  the  execution  of  the  instrument  annexed  (a),         1807. 

dated  the  Slst  of  August*  1805,  Fairless,  the  bankrupt,  who         

resided  at  Bishop  Wearmouth  in  the  county  of  Durham,  was  the  aiid^no?her 
sole  registered  owner  of  the  ship  Mary,  then  belonging  to  the        against 
port  of  Sunderland,  where  she  was  duly  registered;  and  he,     Jackson. 
being  then  indebted  to  the  defendants,  residing  in  London,  in     *[  512  ] 
700/.,    agreed    to    sell   and  they  agreed   to   purchase  the  said 
ship,  then  in  the  port  of  London,  for  1,200/. ;  and  Mr.  Gray,  a      ~ 
solicitor  at  Stockton,  was  appointed  by  Fairless  to  prepare  a 
proper  transfer  of  the  ship  to  the  defendants.    Gray  accordingly 
prepared  the  said  instrument,  and  also  a  copy  thereof,  and  the 
form  of  the  indorsement  as  after-mentioned  to  be  made  on  the 
register,  and  sent  them  to  Fairless,  with  instructions  for  execut- 
ing the  instrument,  and  delivering  the  copy  to  the  collector  of 
the  customs  of  Sunderland.     The  defendanis,  on  the  Slst  of 
August,  paid  to  Fairless  500/.,  and  he  executed  the  said  instru- 
ment,  but  did  not  then  deliver,  nor  has  at  any  time  since  deli- 
vered the   said  copy   to  the  said  collector.     On  the  29th  of 
August  1805  the  ship  arrived  at  the  port  of  London;  and  on 
the  SOth  her  original  register,   pursuant   to  directions  given  by 
Fairless  to  the  captain,  was  delivered  by  him  to  the  defendants 
in  London ;  who  took  possession  of  tiie  ship,  and  converted  her 
to  their  own  use;  and  sent  the  original  register  to  Fairless,  who 
made  the  following  indorsement  thereon  :   "  Be  it  remembered, 
"  That  ly  M.  Fairless  of  Bishop  Wearmouth,  &c.  have  this  day      [  ^'^  J 

(a)  This  was  an  indenture,  made  on  the  Slst  of  August  1805,  be- 
tween Fairless,  therein  described  as  of  Bishop  Wearmouth  iu  the  county 
of  Durham,  and  the  defendants,  described  as  merchants  of  London; 
wliereby,  after  reciting  that  Faitless  was  the  sole  owner  of  the  ship 
Martf,  intended  to  bo  thereby  assigned,  and  that  by  a  certificate  of 
registry  under  the  hands  and  seals  of  the  proper  officers  of  the  customs  " 
of  the  port  of  Sunderland,  dated  the  15th  of  July  1803,  it  appeared 
that  the  ship  had  been  duly  registered  at  that  port;  which  certificate 
was  as  follows:  (setting  it  out  in  words  and  figures  according  to  the 
usual  form,  and  in  whicii  the  ship  is  described  as  the  Mary  o( Sunder- 
land, and  is  stated  to  have  been  duly  registered  at  that  port :)  and 
reciting  also  that  the  defendants  had  contracted  with  Fairless  for  the 
purchase  of  thefsliip  for  1,200/-:  it  was  witnessed  that  in  pursuance 
of  such  agreement  and  in  consideration  of  that  sum,  Fairless  so\d  and 
assigned  to  the  defendants  "  the  said  ship  Mary,  now  on  a  voyage  from 
"  the  port  o^  Sunderland  to  the  port  o/* London,  &c. 

"  sold 
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I8O7.  "  sold  and  transferred  all  my  right,  share,  or  interest  in  the  ship 
•         "  Mary,  mentioned  in  the  within  certificate  of  registry  to  T. 

and  Another  "  *"*^  '^  *  '^^^^^^^  "^  London,  merchants.  Witness  my  hand 
againtt        "  this  31st  o{  August  1803.     Signed  in  the  presence  of."    Fair* 

Jackson,  i^g^  July  executed  that  indorsement  in  the  presence  of  two  wit- 
nesses, and  transmitted  it  to  the  defendants ;  but  did  not  then 
deliver,  nor  has  at  any  time  since  dtlivertd  the  said  copy  to  the 
said  collector.  Ox\  ihe  Q\.h  oi  September  1806  the  bill  of  sale 
executed  by  Fairless,  and  the  original  certificate  of  registry 
granted  to  him,  and  which  purported  on  the  face  of  it  to  be  of 
the  ship  Mary,  belonging  to  the  port  of  Sunderland,  with  the 
said  indorsement  thereon.  Were  exhibited  by  the  defendants  to 
the  collector  and  comptroller  of  customs  in  Loudon',  and  the 
said  certificate  was  delivered  up  to  the  commissioners,  and  can- 
celled, and  registry  de  novo  obtained,  and  a  certificate  thereof 
granted,  purporting  to  be  of  the  ship  Marj/  of  London,  and 
taking  notice  that  the  said  certificate  granted  at  Sunderland  had 
bten  cancelled.  The  defendants  have  since  employed  the  ship 
as  a  ship  belonging  to  the  port  of  London.  On  the  1  Iih  of 
September  1805  the  collector  of  the  customs  at  Sunderland  re- 
ceived the  following  letter,  signed  by  the  collector  of  the  cus- 
toms at  London.  "  Sir,  The  certificate  of  registry  granted  at 
**  your  port  the  l6th  of  July  1803  for  the  ship  Mart/,  R.  5. 
"  master,  was  this  day  delivered  up  and  cancelled,  and  the  said 
"  vessel  registered  de  novo  at  this  port.  9th  Sept.  1803. 
"  Yours,  &c.  W.  Reade,  S.  C.  Custom-house,  London.^'  In 
consequence  whereof,  on  the  said  ]  1th  of  September  the  collec- 
tor of  Sunderland  caused  the  following  memorandum  to  be  in- 
dorsed on  the  oath,  upon  which  the  original  certificate  of 
registry  was  obtained,  and  also  to  be  entered  in  the  book  of 
[  514  1  registry  there.  "  Registered  de  novo  at  the  port  of  LondonQ\}a 
September  1805."  The  said  oath,  with  the  said  indorsement 
thereon,  and  the  book  of  registry,  are  public  documents  to 
which  any  person  may  have  access  on  applying  for  that  purpose. 
On  the  29ih  of  September  1805  Fairless  committed  an  act  of 
bankruptcy  ;  upon  which  a  commission  was  afterwards  issued 
against  him,  and  he  was  duly  declared  a  bankrupt :  and  the 
plaintiffs  are  his  assignees,  under  an  assignment  made  the  21st 
of  November  1805.  A  copy  of  the  indorsement  so  made  on 
the  original  certificate  of  registry  was  not  at  the  time  Fairless 

became 
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became  a  bankrupt,  nor  has  since,  been  delivered  to  the  persons         1807. 

authorized  to  make  registry  and  grant  certificates  of  registry  in  

the  port  of  Sunderland,  nor  any  entry  thereof  indorsed  on  the   aud^Another 

oath  or  affidavit  on  which  the  original  certificate  was   obtained,        against 

nor  any  notice  thereof  given   to  the  commissioners  of  the  cus-     Jackson. 

toms,  nor  any  niemorandum  of  tiie  same  made  in  the  book  of 

registry  at   the  port  of  Sunderland,  nor  any  copy  of  such  bili 

of  sale  dehvered  to  the  persons  authorized  to  make  registry  and 

grant  certificate  of  registry,  nor  any  entry  thereof  indorsed  on 

the  said  uath  or  affidavit,  nor  any  notice  of  the  same  given  to 

the  commissioners  of   the  customs,  otherwise   than  as  before 

mentioned.     The  question  for  the  opinion   of  the  Court  wzs. 

Whether  the  plaintiffs  were  entitled  to  recover  in  this  action  ? 

If  they  were,  the  verdict  was  to  stand;  if  not,  a  verdict  was  to 

be  entered  for  the  defendants. 

Holroyd,  for  the  plaintiffs,  said,  that  \vhether  the  ship  were  to 
be  considered  at  the  time  of  the  transfer,  as  a  ship  in  the  same  [  515  1 
port  to  which  she  belonged,  within  the  I5th  section  ;  or  as  a  ship 
absent  from  suchport,  within  the  l6th  section  of  the  stat.  34  Geo. 
3.  c.  6S. :  in  neither  case  had  the  requisites  of  the  statute  been 
complied  with:  for  neither  a  copy  of  the  indorsement  upon  the 
original  certificate  of  registry  had  been  delivered  to  the  person 
authorized  to  make  registry,  and  grant  certificates  of  registry 
in  the  port  of  Sunderland',  which  is  required  by  the  15th  sec- 
tion to  be  done  by  the  party  to  the  transfer ;  without  which 
the  sale  is  declared  to  be  utterly  null  and  void :  nor  was  a  copy 
of  the  bill  of  sale  so  delivered,  nor  any  entry  thereof,  indorsed 
on  the  oath  or  affidavit ;  nor  any  notice  of  the  same  given  to 
the  commissioners  of  the  customs,  as  is  directed  by  the  l6th 
section,  in  case  of  the  transfer  of  a  ship  absent  from  the  port 
to  which  she  belongs.  To  this  purpose  the  case  of  Bloxham  v. 
Hubbard  (a)  is  directly  in  point.  He  afterwards  argued  that 
this  was  to  be  considered  as  a  ship  absent  from  the  port  to 
which  she  belonged  at  the  time  of  the  transfer ;  and  therefore 
that  the  requisites  of  the  l6lh  section  should  have  been  com- 
plied with.  The  assignment  itself  considers  her  as  a  ship  at 
sea,  though  she  were  in  fact  in  the  port  of  London  at  the  time 
of  the  transfer.     But  the  port  to  which  a  ship  belongs  is  ascer- 

{fi)bEatt,  40r. 
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tained  by  slat.  2G  G.  3.  c.  60.  s.  5.  to  be  that  "  from  and  to 
>vhich  she  shall  usually  trade ;  or  being  a  new  ship,  shall  in> 
tend  to  trade ;  and  at  or  near  which  the  husband  or  acting 
owner  usually  resides."  There  is  nothing  inconsistent  with  this 
provision  in  the  stat.  7  Sc  8  W.  3.  c.  22.  s.  21.;  which  directs 
that  there  shall  be  a  registry  de  novo  upon  any  transfer  of  pro- 
perty in  a  ship  to  another  port :  because  that  only  applies  to 
what  is  to  be  done  in  the  port  to  which  the  ship  is  so  trans- 
ferred. But  the  latter  statute  directs  certain  other  things  to  be 
done  in  the  port  from  whence  the  transfer  is  made  ;  which  must 
either  be  taken  to  superinduce  other  things  to  be  done  in  addi- 
tion to  what  was  required  by  the  statute  of  William,  or  to 
supersede  the  latter  altogether.  The  object  of  the  Legislature 
was  to  enable  the  property  in  British  vessels  to  be  easily  traced 
by  public  documents  ;  which  cannot  be  done  unless  some  me- 
morial of  the  transfer  of  a  ship  from  one  port  to  another  re- 
mains upon  the  registry  of  the  port  to  which  she  originally 
belonged.  They  therefore  meant  to  comprehend  every  possible 
case  of  transfer  within  the  descriptions  ot  the  loth  and  l6th 
sections  of  the  stat.  34  G.  3.  c.  68.  as  of  a  ship  either  in  or  out 
of  the  port  to  which  she  belonged  at  the  time  of  the  transfer : 
and  the  provisions  of  those  two  sections  are  adapted  accord- 
ingly, upon  the  supposition  that  the  certificate  of  registry  is 
always  kept  on  board  the  ship,  as  it  ought  properly  to  be. 
Therefore  where  the  ship  is  in  the  port  to  which  she  belongs, 
the  transfer  of  property  is  to  be  made  by  indorsement  on  the 
certificate  of  registry  ;  a  copy  of  which  is  to  be  delivered  to 
the  proper  officer  of  that  port  to  enable  him  to  make  the  neces- 
sary entries  on  the  original  affidavit  and  in  the  book  of  registry, 
kept  as  public  documents  in  the  same  port,  and  to  give  notice 
thereof  to  the  commissioners  of  the  customs.  On  the  other 
hand,  where  a  transfer  is  made  of  a  ship  absent  from  her  port ; 
so  that,  in  the  language  of  the  l6th  section,  an  indorsement  on 
the  (a)  ceititicate  cannot  be  immediately  made,  (the  certificate 
of  registry  being  supposed  to  be  absent  with  the  ship,)  the  copy 
of  the  bill  of  sale  is  to  be  delivered  to  the  same  officer  who  is 
to  make  the  same  entries  thereof,  and  give  the  same  notice^  as 


(a)  By  mistake  in  the  printed  act  it  runs  thus,  "so  that  an  indorse- 
ment or  certiticate  cannot  be  immediately  made/'  &c.  vide  Heath 
V.  Hubbard,  4  East,  120. 

be 
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he  was  required  todo  of  the  indorsement  on  the  certificate  in         1807. 

the  former  case.     But  according  to  the  construction  contended 

for  by  the  defendants,  if  the  ship  were  absent  from  her  port  at   and  Another 

the  time  of  the  transfer,  but  had  left  her  certificate  of  registry        against 

on  shore^  it  would  not  be  necessary  to  comply  with  the  requi^tes       ^   kson. 

either  of  the  15th  or  16th  sections,  as   not  being  a  case  within 

either;  which  would  be  a  manifest  absurdity. 

Richardson,  for  the  defendants,  rested  their  title  upon  the  stat. 
7  &8  fV.  3.  c.  22.  5.  21.  which  provides  for  the  case  of  a 
transfer  of  property  in  a  sliip  (i.  e.  of  the  whole  ship)  to  another 
port,  by  requiring  a  registry  de  novo  of  her  in  the  port  to  which 
she  is  so  transferred,  and  a  delivery  up  of  the  former  certificate  to 
be  cancelled;  both  which  were  done  in  this  case  on  the  sale  of 
the  ship  to  the  defendants,   who  were  merchants  residing  at  the  v 

port  of  London.  The  same  clause  of  the  act  provides  for  (he 
case  of  a  partial  alteration  of  property  in  the  same  port,  by 
the  sale  of  one  or  more  shares  only  :  which  sale  is  required  to  be 
acknowledged  by  indorsement  on  the  certificate  of  registry  before 
two  witnesses.  The  former  part  of  the  provision  remains  un- 
altered by  any  of  the  subsequent  statutes.  But  the  stat.  26  GeO' 
3.  c.  60.  s.  16.  reciting  in  the  very  words  of  the  latter  branch  of 
the  statute  of  William,  that  the  provisions  made  in  the  said  act, 
*'  touching  the  indorsement  on  certificates  of  registry  in  case  of 
**  any  alteration  of  the  property  in  any  ship  in  the  same  port  lo 
*'  which  she  belongs,"  had  been  found  insufficient ;  for  remedy 
enacts,  that  in  every  such  case,  besides  the  indorsement  required  by  [51^] 
the  said  act,  there  shall  also  be  indorsed  on  the  certificate  certain 
other  things  there  mentioned ;  and  (hat  the  vendee  shall  also 
deliver  a  copy  of  such  indorsement  to  the  registering  officer, 
who  is  to  indorse  an  entry  thereof  on  the  original  affidavit  on 
which  the  origin^  certificate  was  obtained,  and  also  to  make  a 
memorandum  of  the  same  in  the  book  of  registry,  and  give  • 
notice  of  it  to  the  commissioners  of  the  customs.  Then  the 
stat.  34  Geo.  3.  c.  6S.  s.  15  <Jr  l6.  refers  to  the  same  branch  of 
the  statute  of  William  which  was  the  object  of  the  stat.  26  Ged. 
3.  namely,  "  an  alteration  of  property  in  any  ship  in  the  same 
*'  port  to  which  she  belongs,"  on  which  s.  15.  recites  that  by  the 
laws  now  in  force  "  an  indorsement  is  required  to  be  made  ;"  and 
then  it  enacts  that  such  indorsement  shall  be  made  in  the  manner 
therein  prescribed.     And  then  the  I6th  section  comes  by  way 

of 
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9f  proviso,  **  that  if  any  ship  shall  be  at  sea  or  absent  from  the 
*'  port  to  which  »he  belongs  at  the  time  when  such  alteration  of 
"  the  property  shall  be  made  as  aforesaid,  so  that  an  indorsement 
"  on  the  certificate  cannot  be  immediately  made/'  tlien  something 
else  is  to  be  done.     Still  this  refers  to  cases  where  an  alteration 
in  the  property  is  to  be  made  in  the  sam^  port,  and  where  this  it 
to  be  notified  by  indorsement  on  the  certificate  of  registry :  but 
no  such  indorsement  is  required  by  any  statute  to  be  made  where 
the  whole  property  is  transferred   to  another  port;  which  is  the 
case  provided  for  by  the  first  branch  of  the  statute  of  William, 
where  such  transfer  is  to  be  notified  by  delivering  up  the  original 
certificate  to  be  cancelled,  and  registering  the  ship  de  novo,  at 
was  done  in  this  case.    This  construction  of  the  l6th  section  of 
the  Stat.  34  Geo.  S.  reconciles  all  the  provisions  of  the  several  acts : 
and  is  further  warranted  by  the  very  terms  of  the  section;  which 
do  not  comprehend  every  absence  from  the  port  to  which  the 
ship  belongs,  but  only  an  absetioe,  so  that  no  indorsement  on  the 
certificate  of  registry  can  be  immediately  made ;  and  therefore 
would  not  comprehend  an  absence  like  that  which  occurred  iu 
this  instance,  where  the  ship  being  in  another  port  at  the  time  of 
the  transfer,  an  indorsement  might  still  have  been  made  on  the 
certificate  at  the  time  of  the  transfer;  and  as  little  would  it 
apply  to  a  case  where  the  certificate  had  been  left  on  shore  in 
the  port  to  which  the  ship  belonged,  though  the  ship  itself  were 
absent.     Then  the  object  of  the  registration  being  the  notoriety 
of  the  ownership  of  British  vessels,  the  registration  de  novo  at 
the  head  office  in  the  port  of  London,  whither  notice  is  to  be 
tent  in  all  cases,  will  answer  the  purpose  as  effectually  as  the 
method  insisted  on  by  the  plaintiffs.     At  any  rate,  this  is  distin- 
guishable from  Dloxham  v.  Hubbard  (a);  and  from  Moss  v.  Char- 
nock  (b) ;  for  in  each  the  transfer  was  made  ^hile  the  ship  was 
•t  sea  and  no  indorsement  could  be  made  on  the  certificate ;  and 
therefore  the  case  came  within  the  words  at  least  of  the  l6th 
tection  of  the  stat.  34  G.  3.     Neither  is  this  case  within  the 
prohibition  of  the  4th  section  of  the  stat.  26  G.  3.  c.  60.  that 
no  registry  shall  be  made,  or  certificate  thereof  granted  in  any 
other  port  than  that  to  which   the  ship  properly  belongs ;  for 
after  the  ship  was  transferred  to  persons  residing  in   the  port  of 


(u)  5  EaM,  407. 


{b)  a  East,  i(J9. 


J^ondoMy 
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agaiTUt 

Jackson. 
[  520  ] 


London f   that  was   the  port   to  which  she  properly  belonged.  1807. 

(Laaprence  J.  asked  how  the  sale  of  the  ship  to  persons  in  London  - 

could  be  said  to  be  a  transfer  of  the  ship  to  that  port,  within  a^d^^nother 
the  terms  of  the  4lh  section  of  the  'iQ  G.  3.,  which  describes 
the  port  to  which  the  ship  shall  be  said  to  belong  as  the  port  "from 
and  to  which  she  shall  usuallj/  trade,"  or,  '*  being  a  nezrship,  shall 
intend  to  trade  ;  and  at  or  near  which  the  husband^  Sec.  shall 
usually  reside?")  The  trading  may  be  understood  as  of  a  con- 
current act  with  the  register  de  novo.  But  if  the  clause  will  not 
admit  of  that  interpretation,  it  is  a  difficulty  which  must  apply 
to  eveiy  case  of  a  transfer  to  another  port,  which  may  be  made 
without  any  change  of  properly,  by  the  original  owner's  changing 
his  place  of  residence  from  one  port  to  another  ;  which  of  course 
could  not  be  meant  to  be  prohibited. 

Lord  Ellenborough  C.J.  The  forms  of  the  act  of  the 
34  Geo.  3.,  lequired  to  be  observed  in  transferring  the  property  ip 
a  ship  from  one  person  to  another,  have  not  been  complied  with 
in  this  case,  and  therefore  the  property  remained  in  the  bankrupt 
at  the  time  of  the  bankruptcy,  and  passed  by  the  commissioners' 
assignment  to  the  plaintiffs.  All  cases  of  transfer  of  property, 
as  they  affect  ships  in  or  out  of  the  port  to  which  they  belong, 
are  contained  within  the  provisions  of  the  15th  and  16th  sections 
of  that  act.  If  the  ship  were  in  the  same  port  at  the  time  of  the 
transfer,  then  an  indorsement  is  required  to  be  made  in  the  form 
therein  expressed ;  which  form  is  as  applicable  to  a  transfer  of  the 
whole,  as  of  aliquot  shares  of  a  ship,  "  which  shall  be  signed  by 
the  person  or  persons  transferring  the  property  of  the  said  ship," 
8ic.;  and  a  copy  of  such  indorsement  is  to  be  delivered  to  the 
proper  officer;  otherwise  the  sale  is  to  be  utterly  null  and  void  : 
and  the  officer  is  required  to  cause  an  entry  thereof  to  be  indorsed 
on  the  affidavit  on  which  the  original  certificate  of  registry  was 
obtained,  and  also  to  make  a  memorandum  of  the  same  in  the 
book  of  registry,  and  forthwith  to  give  notice  thereof  to  the 
commissioners  of  the  customs.  Then  the  l6th  section,  con- 
templating that  the  ship  might  be  at  sea  or  absent  from  her  port 
at  the  time ;  and  contemplating  the  probable  consequence,  that 
hercertiBcate  of  registry  would  be  on  board  her,  as  the  constant 
consequence  ;  in  which  event  the  requisition  of  the  former  clause 
could  not  be  complied  with ;  provides  that,  notwithstanding  such 
absence  of  the  ship  and  of  the  certificate,  the  property  may  still 

be 
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1907.         be  transferred  by  bill  of  sale  ;  and  requires  that  the  same  copy 

shall  be  delivered,  and  entries  made,  and  notice  given,  of  the 

iV^?^^      bill  of  sale,  as  had  been  before  required  in  the  case  of  the  in- 
anu  Another  '  j    i  •  i  ■ 

against        dorsement  on  the  certificate  ;  and  that  withm  ten  days  after  the 

Jackson,  vessel  shall  return  to  the  port  to  which  she  belongs  the  indorse- 
ment shall  be  made,  and  the  other  requisites  complied  with  ia 
the  manner  before  directed.  In  the  present  case  the  indorse- 
ment on  the  certificate  might  have  been  made,  as  well  as  all  the 
other  requisites  of  the  act  complied  with,  at  the  time  of  the 
/  transfer,  the  ship   being  then  in  the  port  of  London;  but  the 

parties  have  not  done  it ;  and  therefore  they  have  not  done  all 
that  they  might  have  done  in  compliance  with  the  statute.  But 
it  is  contended  that  on  this  very  account  the  case  is  not  within 
the  l6th  section  ;  because  the  ship  was  not  at  sea,  nor  so  absent 
from  the  port  to  which  she  belonged,  as  that  the  indorsement  on 
the  certificate  could  not  have  been  immediately  made :  and  then 
what  is  the  conclusion  drawn  ?  that  because  the  indorsement  might 
have  been  then  made,  though  the  ship  were  absent  from  her 
port,  neither  that  nor  any  other  of  the  requisites  of  the  act  are  to 
be  complied  with  :  construing  the  words  so  that,  &c.  as  a  con- 
dition ;  which  it  is  not ;  but  only  a  provision  for  a  particular 
case  where  it  was  considered  that  the  indorsement  required 
could  not  be  made.  It  is  sufficient  to  state  the  argument  in  . 
order  to  answer  it.  If  such  a  construction  were  made,  it  would 
defeat  all  the  objects  of  the  Legislature.  But  in  putting  the 
construction  which  I  have  done,  I  have  confined  myself  to  the 
fair  and  literal  meaning  of  the  words  taken  altogether,  and 
promote  the  object  of  the  Legislature,  which  was  to  notify  in 
the  port  to  which  the  vessel  belonged  at  the  time,  that  all  the 
requisites,  which  the  Legislature  have  deemed  necessary  for 
ascertaining  the  ownership  of  British  vessels,  had  been  complied 
with  before  she  was  transferred  to  any  other  port ;  in  order  that 
the  title  to  the  ship  may  be  traced  from  port  to  port,  as  well  as 
in  the  same  port.  And  this  agrees  with  the  interpretation 
which  we  put  upon  these  acts  in  Bloxham  v.  Hubbard.  Here 
the  parties  have  proceeded  per  saltum  to  the  head  office  to  get  a 
registration  de  novo,  instead  of  going  through  the  intermediate 
steps  required  by  the  stat.  34  Geo.  3. 

Grose  J.  agreed.  The  object  of  the  Legislature,  in  requiring 
the  several  things  to  be  done  which  are  mentioned  in  the  J5th 

and 
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and  l6th  sections  of  the  act,  was  to  enable  the  public  to  trace         1807* 

from  port  to  port  to  whom  the  property  in  British  ships  be-         

longed;   and  those  requisites  not  having  been  complied  with  in    ^^^  Another 
this  instance,  the  property  did  not  pass  out  of  the  bankrupt.  agaittst 

Lawrence  J.  The  registration  de  novo  does  not  make  any  Jackson. 
difference  in  the  question,  which  is  a  question  concerning  the 
transfer  of  the  property  in  the  ship.  The  statute  of  IVilliam 
requires  a  registration  de  novo  in  two  cases  ;  1.  upon  changing 
the  name  of  a  registered  ship ;  2.  upon  any  transfer  of  the  pro- 
perty to  another  port.  Such  a  transfer  may  take  place  without  r  ^03  i 
any  change  of  the  property  to  another  ;  the  property  continuing 
in  the  same  owner.  The  object  of  the  legislature  there  was  to 
provide  for  the  transfer  of  properly  in  a  ship  from  one  port  of 
registry  to  another ;  but  it  does  not  direct  the  mode  in  which 
the  transfer  of  property  from  one  man  to  another  in  another 
port  is  to  be  made  :  that  direction  was  supplied  by  the  stat. 
26  Geo.  3.  and  34  Geo.  3.  The  latter  provides  for  the  two  cases 
where  the  ship  at  the  time  of  the  transfer  is  in  the  port  to  which 
she  belongs,  and  where  she  is  absent  from  it ;  and  the  regulations 
are  adapted  accordingly.  In  the  one  case,  where  she  is  in  port, 
an  indorsement  is  required  by  the  15th  section  to  be  made  on 
the  certificate  of  registry,  a  copy  of  which  is  to  be  delivered  to 
the  proper  officer,  on  pain  of  annulling  the  sale  if  either  be 
omitted  ;  and  the  officer  is  required  to  cause  an  entry  thereof  to 
be  indorsed  on  the  affidavit  on  which  the  original  certificate  of 
registry  was  obtained,  and  also  to  make  a  memorandum  of  the 
same  in  the  book  of  registry,  and  give  notice  to  tlie  commission- 
ers of  customs.  The  other  case  contemplated  was  where  the 
ship  was  absent  from  her  port  at  the  time,  when  the  Legislature 
considered  that  the  captain  would  do  that  which  he  ought  to  do, 
namely,  have  his  certificate  of  registry  on  board  with  him  :  and 
then  by  section  \6,  it  substitutes  a  copy  of  the  bill  of  sale  in  (he 
place  of  the  indorsement  on  the  certificate,  still  preserving  the 
other  regulations :  and  this  is  to  serve  till  within  ten  days  after 
the  return  of  the  ship  to  her  port,  when  the  indorsement  before 
required  is  to  be  made  and  the  other  acts  to  be  done  as  before 
mentioned.  The  object  of  all  this  is  that,  by  referring  to  the 
documents  at  the  custom-house,  persons  may  know  to  whom  the 
property  in  the  ship  belongs  at  any  time.  But  it  is  argued  that  r  524  1 
there  is  a  third  case,  which  has  been  omitted  to  be  provided  for  ; 

Vol.  VIIL  Ee  namely. 
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1807.        namely,  where  a  ship  is  transferred  to  another  port,  while  she  is 
■  absent  from  her  own,  but  in   another  port;  and  where  her  cer- 

awd^Another  '•^'^^^'^  of  registry  might  be  obtained  for  the  purpose  of  being 
n:^nimt  indorsed.  I3tit  that  would  be  a  very  strange  construction  of  the 
Jackson.  ^^^^  f^^^  ^  would  in  efTect  be  saying  that  if  a  ship  were  absent 
from  her  own  port  but  had  left  her  certificate  of  registry  there, 
which  would  enable  every  thing  to  be  done  which  was  required 
ID  any  case,  that  ship  might  be  transferred  to  another  owner,  and 
continue  trading  from  one  port  to  another  with  all  the  privileges 
of  a  British  ship,  without  complying  with  any  of  these  acts;  and 
without  the  public  having  any  means  of  knowing  in  whom  the 
property  was.  This  would  entirely  defeat  the  object  of  the  Le- 
gislature, and  therefore  unless  it  were  plainly  expressed  that 
such  was  their  intention,  we  ought  not  so  to  construe  the  act. 
Upon  the  whole,  therefore,  I  think  that  the  property  in  the  ship 
was  not  properly  transferred  by  the  bankrupt  to  the  defendants^ 
and  consequently  that  the  assignees  are  entitled  to  recover. 

Le  Blanc  J.  This  is  a  case  where  a  ship,  at  the  time  of  the 
execution  of  the  bill  of  sale  by  the  bankrupt,  was  out  of  her  own 
port  of  Simderland,  and  in  the  port  o(  London,  where  the  vendees 
resided ;  and  the  question  is,  Whether  the  property  of  a  ship  so 
circumstanced  can   be    transferred  to    purchasers    residing    at 
another  port,  without  complying  with  the  requisite*  either  of  the 
15lh  or  l6th  section  of  the  stat.  34  Geo.  3.  c.  68.     The  pro- 
visions of  the  two  sections  were  intended  to  embrace  every  case 
[  525  ]      of  the  transfer  of  property  in  a  ship.     Section  15  extends  to 
any  alteration  of  property  in  the  ship  in  (he  same  port  to  which 
she  belongs  :  and  section  16  extends  to  ^very  case  where  the 
ship,  at  the  time  w  hen  such  alteration  shall  be  made,  is  at  sea  or 
absent  from  the  port  to  which  she  belongs  ;  so  that  the  thing  re- 
quired by  the  former  section,  namely,  the  indorsement  on  the 
certificate  of  registry,  which  is  presumed  to  be  always  with  the 
ship,  cannot  immediately  be  made;    which  is  the  manner  of 
making  the  transfer  when  she  is  in  port.     Therefore,  taking  the 
two  sections  together,  it  is  very  clear  what   was  meant  by  the 
Legislature.     But  it  is  said  that  the  indorsement  on  the  certifi- 
cate might  have  been   made  in   this  case,  though  the  ship  were 
absent  from  the  port  to  which  she  belonged  ;  and  therefore,  not 
being  so  absent  from  her  port  as  that  the  indorsement  could  not 
be  made,  it  is  not  a  case  within  the  l6lh  section.     But  if  she 

were 
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were  not  so  absent,  &c.  as  to  bring  her  within  the  l6lh  section,  1807. 

then  the  requisites  of  the  Jath  section  ought  to  have  been  com-  

plied   with  :   therefore,  either  way,  the  property  was  not  con-  a,jj'^Another 

veyed  out  of  the  bankrupt  in  the  manner  required  by  the  act  of  a^ahist 

the  34th  of  the  king.  Jackson. 

Postea  to  the  Plaintiffs. 


The  King  against  The  Sheriff  of  Middlesex,  in  the 
Cause  of  Potter  against  Marsden. 


Thursday, 
June  iltb. 


THE  process  by  original  was  returnable  the  third  of  May  last, 
and  the  sheriff  was  ruled  to  return  the  writ;  which  rule  ex- 
pired on  the  8th ;  and  the  writ  not  being  then  returned,  the  rule 
to  bring  in  the  body  was  taken  out  on  the  9th,  served  on  the 
sheriff  on  the  11th,  *and  expired  on  the  13th.  The  quarto  die 
post  was  the  10th  of  May,  which  being  on  a  Sunday,  the  party 
had  time  to  put  in  bail  till  the  11th,  on  which  day  bail  was 
put  in,  and  exception  was  taken  to  them  on  the  12th  ;  and  they 
not  justifying  on  the  first  day  of  term,  an  attachment  was  moved 
for  against  the  sheriff  on  the  next  day  for  not  bringing  in  the 
body.  Laues  thereupon  obtained  a  rule  for  setting  aside  the 
attachment,  contending  that  until  the  sheriff  made  default, 
which  he  could  not  be  said  to  do  till  after  the  time  allowed  for 
putting  in  bail,  he  could  not  be  ruled  to  bring  in  the  body  :  and 
cited  Rex  v.  The  Sheriff"  of  Middlesex,  8  Term  Rep.  258. 
Espinasse,  who  shewed  cause  against  the  rule,  contended  that 
the  rule  to  bring  in  the  body  and  the  rule  for  putting  in  bail  might 
be  concurrent,  though  the  sheriff  could  not  be  attached  if  the 
bail  were  put  in  and  justified  in. time  :  and  here,  having  been  ex- 
cepted to  and  not  having  justified,  they  were  as  no  bail.  All  that 
was  required  in  Ilutchins  v.  Hird,  5  Term  Rep.  479.  was  that  the 
sheriff  should  not  be  ruled  to  ijiing  in  the  body  until  the  day 
after  the  expiration  of  the  rule  to  return  the  writ ;  which  was 
complied  with  in  this  case. 

The  Court,  however,  after  consulting  the  Master,  said  that 
the  sheriff  could  not  be  ruled  to  bring  in  the  body  until  the  time 
for  putting  in  bail  was  expired. 

llule  absolute. 
1^  e  2 


The  sheriff 
cannot  be 
ruled  to 
bring  in  the 
body  until 
the  time  for 
putting  in 
bail  has  ex- 
pired. 
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Fridaif,' 
June  121  lit 


Matthev^s  against  Gibson. 


Upon  the  de- 
fendant's 
coming  in  to 
reverse  an 
outlawry  in  a 
civil  case, 
upon  the  stat. 
4  and  5  W. 
and  M.  c.  18. 
the  usual 
form  for 
taking  the 
recofjniiance 
of  bail  is  to 
pay  the  con- 
demnation 
money ;  and 
not  in  the  al- 
ternative to 
pay  it,  or 
render  the 
defendant. 


[  528  ] 


^URPVOOD  moved  for  a  rule  to  shew  cause  why  the  outlawry 
in  this  case  should  not  be  reversed,  and  why  the  plaintiff  or 
his  attorney  should  not  pay  the  costs  of  the  reversal ;  upon  an 
affidavit  that  the  place  of  residence  of  the  defendant  was  well 
known  at  the  time  to  the  plaintiff  and  his  attorney,  and  that  he 
was  amenable  to  the  process.  And  the  only  question  was  whe- 
ther (this  being  a  bailable  action)  the  bail  should  enter  into  a  re- 
cognisance, in  the  alternative,  to  render  the  defendant,  or  pay 
the  condemnation  money ;  or  singly  to  pay  the  condemnation 
money  ;  in  which  latter  form  the  master  required  them  to  enter 
into  the  recognizance.  But  this  be  said  was  only  required  by 
the  St.  31  Eliz.  c.  3.  s.  3.  where  the  outlawry  is  reversed  for 
want  of  proclamations;  and  that  in  all  ether  cases,  in  civil 
actions,  the  recognizance  of  bail  ought  to  be  taken  upon  the 
statute  4  and  5  W.  and  M.  c.  II.  in  the  alternative,  to  render 
the  body,  or  pay  the  condemnation  money;  as  in  ordinary  oases 
of  appearance  to  the  process.  And  he  referred  to  Serecold  v. 
Hampson,  2  Stra.  1 1 78. 

Lawrence  J.  however  mentioned  Berwick  v.  Parkin,  E. 
SI  G.  S.,  and  Phillips  v.  Warburton,  Mich.  Term,  1785  (a) ;  by 
which  it  appeared  that  though  the  practice  formerly  was  to  take 
the  recognizance  of  bail  in  the  alternative,  yet  that  bow  it  was 
settled  to  be  taken,  to  pay  the  condemnation  money  only.  And 
the  Court y^^QV  consulting  with  the  Master,  said  that  there  were 
other  cases,  besides  those  which  Mr.  Justice  Lawrence  had  men- 
tioned, where  the  recognizance  had  been  directed  to  be  taken  in 
this,  which  was  now  the  usual  form :  and  therefore  they  directed 
it  to  be  so  taken  in  this  instance :  saying,  however,  that  if,  ni  the 
result,  any  reason  should  be  shewn  to  them  for  giving  indulgence 
to  the  bail,  they  should  consider  it. 


(a)  Impey's  Practice,  611.    (7lh  edition.) 
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Saturday, 

The  King  against  Brown.  ^«"- i3ih. 

^HOMAS  B/ZOrFN'appealed  to  the  sessions  against  a  rate  Where  the 

made  for  the  relief  of  the  poor  of  the  parish  o{  Church  Knowlet  rajpj  f^r  j^g 

in  the  county  of  Dorset ;   as  being  illegal,  unequal,   partial  and  whole  farm, 

defective  :  1st,  because  the  appellant  i:^ro2iC7/i  was  therein  assessed   '   "  "^ 

.  .  .     ,  ground  oi 

in  respect  of  clay  pits,  for  which  he  was  not  liable  to  be  j-ated  at  objection  to 

all  :  2dly,  because  fV.  Pike  was  also  therein  rated  for  clay  pits  :  .  5r^^l®  ^^ 

3dly,  because  Thomas  Langford  and  four  other  persons  (naming  son  that  a 

them)  were  omitted  to  be  rated  for  and  in  respect  of  a  dairy  of  dairyman, 

<;ow8  and  the  pasturage  of  lands  in  his  and  their  respective  occu-  „|,(jer  iiim 

pations  ;  although  the  said  dairies  and  pasturages  were  situated,  his  stock  of 

rented,  occupied,  and  enjoyed  within  the  said  parish ;  and  al-  ^e^st      d 

though  the  same  or  the  occupiers  thereof,  in  respect  of  the  pro-  on  the  same 

fits  derived  therefrom,  were  respectively  rateable.     Other  oniis-  '*^"d  was  not 

sions  were  also  stated,  upon  which  no  question  arose.     On  the  such  dairy  ; 

trial  of  the  appeal  the  following  facts  appeared.     That  in   the  although  it 

parish  of  Church  Knowle*  there  are  strata  of  potter's  clay  which  j^  jj,p  ^^^^ 

have  been  opened  for  more  than  a  century,  and   potter's  clay  that  the  dai- 

dug  and  exported  frqm  thence  for  the  supply  of  different  potte-  P'"^^."'r,| 

ries.    The  clay  is  found   at  a  considerable  depth  under  the  sur-   produce  of 

face  of  the  ground.     The  clay  pits  in  some  instances  are  occu-   ^"^  cows, 

pied  and  worked  by  the  owners  of  the  land  ;  in  other  instances   of  ihe  profit 

they  are   demised  distinctly  from  the  lands,  and  worked  by  the   n>ade  by  the 

lessees  at  annual  rents  paid  to  the  lessors.  In  neither  of  these   thou'ohsuch'^ 

instances  have  the  clay   pits  ever  hitherto  been  rated  ;  but  the  a  taking  of  a 

lands  in  which  (hey  lie  have  been,  and  are  rated  according   to  ^V^~      J^ 
1       1        •    J  J  r  L       1         •       rni  I         •        taking  of  a 

their  annual  value,  independant  oi  the  clay  pits.   1  hese  clay  pits,   tenement  in 

in  which  several  labourers  are  constantly  employed,  are  w  orked  at  ''*?['  which 
a  great  expence,  and  the  profits  ate  fluctuating,  but  always  con-  a  settlement- 

yet  that  is  in 
respect  of 
the  interest  in  the  land:  and  the  rate  upon  the  farmer  for  the  whole  farm,  includes 
;itl  the  profit  of  the  land  and  the  stock  appertaining  to  it :  or  considering  the  cows 
as  personal  stock,  distinct  from  the  land,  they  are  the  personal  stock  or  capital  of 
the  farmer,  not  of  the  dairyman  :  and  the  latler  only  makes  his  protit  by  his  labour 
cut  of  the  capital  stock  of  another. 
The  occupier  of  a  clay  pit  is  rateable  for  the  same. 

E  e  3  siderable.  •[  521;  ] 
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1807.        siderable.  That  in  the  same  parish  the  occupiers  of  several  farms, 
^  who  are  rated  to  the  poor  for  their   respective   farms,  let  their 

iust^  *^°^^^  *°  ^"  undertenant,  called  a  dairytnan,  at  a  certain  rent  per 
Brown.  cow  ;  which  cows  by  the  agreement,  are  exclusively  depastured 
on  different  grounds  belonging  to  the  occupier  of  the  farm,  at 
different  times  of  the  year,  he  being  obliged  to  feed  and  main- 
tain them  without  any  expence  to  the  dairyman.  That  the 
dairyman  makes  a  profit  of  the  milk  and  produce  of  such  cows, 
independently  of  the  profit  made  by  the  tenant  of  the  farm.  On 
these  facts  the  sessions  were  of  opinion,  that  the  clay  pits  were 
rateable;  and  that  the  dairies  were  not  rateable:  and  therefore 
confirmed  the  rate ;  subject  to  the  opinion  of  this  Court  on  the 
case  stated. 

On  the  argument  of  the  case,  it  was  admitted  in  the  first  in- 
stance, that  the  defendant  was  rateable  for  his  clay  pits,  upon 
[  5S0  ]      the  same  principle  that  a  slate  work  was  holden  rateable  in  The 
King  V.  Woodland  (a),  and  a  lime  work  in  Rex  v.  Alberhury  (6). 
Upon  the  other  point,  as  to  the  dairymen  ; 

Burrough  and  Wollaston,  in  support  of  the  order  of  sessions, 
contended  that  to  rate  the  dairymen,  in  respect  of  the  profit 
which  they  make  of  the  milk  of  the  cows,  is  in  effect  to  rate 
the  profits  of  the  land  twice ;  once  in  the  hands  of  the  farmer 
or  occupier  of  the  land,  in  respect  of  the  value  of  his  farm ; 
and  a  second  time  in  the  hands  of  the  dairyman,  in  rsspect  of 
the  profit  of  the  stock  on  the  farm ;  the  value  derived  from 
which  stock  constitutes  the  principal  part  of  the  value  of  the 
farm  itself,  and  without  which  the  profit  of  the  farmer  would 
be  greatly  diminished.  It  is  impossible  to  distinguish  the  value 
of  the  cows  from  that  of  the  farm  itself,  on  which  they  depend 
for  their  subsistence :  upon  a  dairy  farm  the  profit  of  the  land 
is  derived  through  the  medium  of  the  cows.  If  the  farmer 
had  kept  the  dairy  in  his  own  hands,  it  is  clear  that  he  could 
not  have  been  rated  for  that  and  his  land  also :  for  it  has  been 
holden  that  he  is  not  taxable  to  the  poor  rate  for  his  stock  (c). 
But  where  is  the  difference  if  the  farmer,  instead  of  selling  every 
pailfuU  of  milk  as  it  comes  from  the  cows,  make  a  general 
agreement  with  the  dairymen  for  the  sale  of  the  whole  milking 

(a)  2  East,  164.  (i)  1  East,  534. 

(c)  The  Queen  v.  Barking,  2  Ld.  Ray,  1280. 

at 
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at  a  certain  rate  ?     It  is  merely  a  mode  by  which  the  farmer         1807. 

receives  the  profit   of  his  farm.     Great  inconvenience  would 

ensue  if  the  different  parts  or  sources  of  profit  of  a  farm  were  iviNG 

to  be  rated  separately  :  the  farmer  might  make  a  similar  agree-  Brown. 
ment  with  the  butcher,  or  with  a  shepherd,  &c.,  until  every  [  531  ] 
particular  source  of  profit  of  the  farm  was  exhausted;  and  then 
it  would  follow  from  what  is  now  contended  for,  that  these  se- 
veral contractors,  and  not  the  farmer  himself,  should  be  rated 
for  the  profits  of  the  farm  :  but  the  rule  of  rating  which  has 
prevailed  is  more  convenient. 

The  Attorney  General,  Pell,  and  Moysey  contra,  said  that  after 
it  had  been  decided  that  the  taking  of  such  an  interest  as  the 
dairyman  had  in  the  land  in  this  case  was  in  law  a  taking  of  a 
tenement  (a),  so  as  to  enable  the  occupier  to  gain  a  settlement 
by  it;  and  that  any  interest  in  land  was  rateable  ;  and  that  per- 
sonal property  producing  profit  in  the  parish  was  also  rateable  ; 
and  the  dairyman  being  found  by  the  case  to  be  in  possession  of 
such  an  interest  in  the  land,  and  in  personal  property  so  produc- 
tive :  it  was  difficult  to  say  that  he  was  not  rateable  at  all ; 
there  being  no  question  now  as  to  the  quantum  of  the  rate,  or 
whether  the  farmer  may  not  have  been  over-rated  in  respect  of 
the  separate  profits  of  his  farm.  But  supposing  the  dairyman 
to  have"  been  properly  omitted  to  be  rated,  in  respect  of  his 
interest  in  the  land ;  or  at  least  that  the  appellant  could  not 
complain  of  such  omission  where  another  person  wds  rated  for 
the  whole  farm  ;  still  the  dairyman  ought  to  have  been  rated 
for  the  distinct  profit  which  he  is  stated  in  the  case  (o  have  made 
of  the  cows,  independently  of  the  profit  made  by  the  tenant  of 
the  farm ;  to  which  the  objection  of  a  double  rating  does  not 
apply,  as  in  Rowls  v.  Gell  (b),  and  Lord  Bute  v.  Grindall  (c). 
This  at  least  constituted  part  of  his  personal  ability,  in  respect  ("  532  1 
of  which  he  was  rateable.  If  the  land  produce  a  double  pro- 
fit  to  different  persons,  in  respect  of  their  different  interests  in 
it,  there  is  no  reason  why  each  should  not  be  rated  for  his  own 
interest.  An  though  it  be  said  in  The  Queen  v.  Barkings  that 
a  farmer  is  not  rateable  for  the  stock  on  his  farm  ;  yet  in  the 

(a)  Rex  v.  Piddltreenihidc,  3  Term  Rep.  772.  and  Rex  v.  Tolptuldle, 
4  Term  Rep.  671. 
(6)  Cowp.  451.  (c)  2  H.  Blac.  266. 

E  e  4  report 
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1807.        report  of  the  same  case  in  l6  Fin.  Air.  4-9.6.  pi >  6.,  it  is  said, 
— 7~         that  if  he  have  a  superabundant  stock,  more  than   the  land  re- 
''^Jj^Vj^^     quire,  he  shall   be  taxed  for  that :   and  this  is  the  same  thing. 
Brown,      where  an  extra  profit  is  made  of  the  stock  by  another  person. 
The  poor's  rate  is  not  a  charge  upon  the  land   or  upon  per- 
sonal stock,  but  upon  the  person,  in  respect  of  his  profit  from 
either. 

Lord  Ellenborough  C.  J.  The  appellant  complains  of  the 
rate,  without  shewing  any  grievance;  because  the  farmer  having 
been  rated,  as  we  must  presume,  for  the  full  profits  of  the  farm, 
it  matters  not  to  the  appellant  whether  or  not  the  rate  in  respect 
of  that  farm  could  have  been  better  distributed  by  laying  one 
portion  of  it  on  the  farmer,  and  another  portion  on  the  dairy- 
man :  the  appellant's  proportion  of  the  rate  would  remain  the 
same  in  either  case.  Jt  is  said  that  the  interest  which  the  dairy- 
"hian  takes  under  such  an  agreement  is  a  tenement  in  law,  and 
gives  him  an  interest  in  the  land,  by  which  he  may  gain  a  set- 
tlement :  and  that  1  do  not  dispute :  and  therefore  if  the  dairy- 
man, considering  him,  and  not  the  farmer,  as  the  occupier  of 
so  much  of  the  farm  as  the  cows  were  depastured  upon,  had 
been  rated  as  such  for  it,  I  do  not  see  what  objection  could  have 
been  made.  But  here  the  objection  is  that  the  farmer  is  rated 
for  the  whole  farm,  the  profits  of  which  arise  principally  from 
[  533  ]  the  stock  upon  it ;  and  a  part  af  those  profits  are  again  required 
to  be  subjected  to  another  rate  in  the  hands  of  the  dairyman. 
But  there  is  no  objection  to  the  rate  as  it  now  stands ;  and 
great  inconvenience  would  ensue  if  the  profits  of  different 
persons  out  of  the  same  farm  were  subdivided,  and  a  propor- 
tionable rate  laid  upon  each,  instead  of  one  general  rate  for  the 
whole  on  the  general  occupier  of  the  whole.  A  farmer  may 
make  a  bargain  with  one  man  to  let  him  have  a  field  of  grass 
to  cut,  or  he  may  let  the  aftermath  of  his  meadows,  some  to 
one  and  some  to  another ;  and  this  may  not  only  vary  every 
year,  but  every  month  or  oftener  in  the  neighbourhood  of  popu- 
lous towns.  These  are  substantially  the  tenants  of  the  land 
while  their  subordinate  interests  subsist,  and  either  might  be 
rated  for  it  during  such  holding;  but  if  there  be  one  general 
rale  made  on  the  general  occupier  of  the  whole  farm,  including 
all  these  particular  profits  and  subdivisions  of  interests,  by  which 
in  fact  he  is  benefited,   who  ^au  say  that  he  is  injured  by  the 

ratiqg 
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rating*  of  one  for  the  whole,  rather  than  the  several  sub-tenants         1807. 

of  those  partial  interests  for  their  respective  proportions,  de-  " 

ducting  the    value  of   them    from  the  rate  upon  the    general         ag-a,,^^^ 
occupier  ?   And  as  to  the  convenience  of  the  general  rate  for  the      Brown. 
whole,  there  can  be  no   question  of  it.     Other  cases  may  be 
put;  the  owner  of  a  house  and  garden  may  let  the  profits   of 
his  garden   to  his  gardener,  retaining  the  use  of  it  in  other  re- 
spects,  upon  condition  of  the  latter  supplying  his  table  with 
certain  articles,  or  upon  a  rent ;  and  though  the  gardener  might 
■be  rated  for  this  interest,  yet  if   the  owner   were  rated  for  his 
house  and  garden,  what  objection  cOuld  any  other  person  make 
to  the  rate  on   that  account  ?    The  principle  is,  that  the  estate 
which  has   once  paid    shall  not  be  made  to  pay  again  :  and  yet       r  534  ] 
in  all  these  cases  it  may  be  truly  said  that  some  profit  is  made  by 
the    sub-holder,    beyond  what  the  general  occupier    receives. 
What  was  said  by  Lord  Mansfield  \n  Lord  Bute  v.  Grindall(a) 
does  not  contradict  this ;  that  where  there  was  a  proportion  of 
the  profits  of  the  land  rateable  in  the  hands  of  the  tenant,  which 
was  not    rateable  in   the  hands  of  the  crown,  the  tenant  was 
assessable  for  it.     But  here  the  whole  having  been  rated  in  the 
hands  of  the  farmer,  nothing  remains  to  be  assessed  in  the  hands 
of  the   under-tenant.     Jt  would   be  a    different  question  if  a 
farmer  derived  profit  from  stock  kept  on  his  farm  but  not  con- 
nected with  the  management  of  it;  as  if  he  kept  a  large  stock 
of  cattle  there,  which   he  fed  with  oil  cake  for  sale  :  there  he 
would  be  separately  rateable  for  it,  not  as  stock  of  his  farm,  but 
as  stock  generally,   from  which  he  derived  a  separate  and  dis- 
tinct profit.     But  here  the  dairy  cows  are  properly  speaking  the 
stock  of  the  farm.     And  as  to  any  separate  profit  derived  from 
them  to  the  dairyman  distinct  from  the  farmer,  the  same  might 
be  said  of  a  man  lo  whom  the  farmer  sold  the  milk  by  pails  full 
on  the  premises,  and  who,  after  mixing  it  with  water,  retailed  it 
again  at  a  profit. 

Grose  J.  The  question  is  whether  the  appellant  has  any 
ground  of  complaint.  He  complains  of  being  rated  too  much, 
l^ecause  certain  persons  renting  dairies  in  the  parish  have  been 
omitted  in  the  rate.  But  it  appears  that  though  those  persons 
i)e  iiotxated,  others  are  so,  for  the  same  subject  matter;  because 

(a)  1  Term  Rep.  338.  and  2  //.  Blac  265. 

the 
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1807.        the  profits  derived  from  the  stock  of  cows  on  the  farm  have  in 
-      •         eflect  been  *  once  rated ;  being  included  in  the  rate  upon  the 
The  KioR      farmer  for  the  profits  of  the  whole  farm  of  which  they  consti- 
Brown.      tute  part. 
•  [  535  ]  Lawrence  J.     It  is  contended  that  the  dairymen  are  liable 

to  be  rated  for. their  dairies  on  two  grounds;  1st.  That  a  dairy 
is  a  tenement,  the  taking  and  occupying  of  which  is  capable  of 
conferring  a  settlement,  and  that  every  occupier  of  a  tenement 
is  liable  to  be  rated  in  respect  uf  it.  That  may  be  so ;  but  the 
ground  of  appeal  is  that  the  appellant  is  injured  by  the  omission 
of  these  persons  in  the  rate.  But  if  it  appear  that  others  are 
rated  for  the  whole  value  of  the  farms,  including  the  profits  of 
the  cows  depastured  on  them,  and  that  the  appellant  sustains  no 
injury  in  any  way,  the  ground  of  appeal  fails.  Then,  secondly, 
it  is  said  that  the  cows  are  personal  property,  and  that  the  dairy- 
men are  liable  to  be  rated  for  the  profits  made  by  such  stock.  But 
this  is  the  stock  by  which  the  farm  is  rendered  productive,  and 
having  been  once  taxed  in  effect,  in  respect  of  the  produce,  in 
the  hands  of, the  farmer,  is  the  produce  to  be  rated  again,  as  milk, 
in  the  hands  of  the  dairyman  ?  By  the  same  rule  might  it  not  be 
rated  again  as  butter,  and  again  as  cheese,  in  the  hands  of  the 
same  person,  on  account  of  the  additional  profit  which  may  be 
made  of  it  in  each  of  these  stages  ?  This  would  be  carrying  the 
principle  of  rating  much  further  than  it  has  gone  before.  It 
would  be  very  inconvenient  to  parishes  to  subdivide  the  rate  in 
the  manner  proposed.  If  a  person  taking  the  aftermath  of  a 
meadow  is  to  be  rated  for  it,  instead  of  including  it  in  the  rate 
for  the  whole  farm,  what  is  to  be  done  when  this  is  taken,  as  it 
frequently  is,  by  drovers  of  cattle,  passing  along  the  road,  who 
depart  again  in  a  few  days,  and  are  no  where  to  be  heard  of. 
Experiments  of  this  sort,  if  carried  into  effect,  would  only  in- 
troduce confusion.  The  amount  of  the  rate  would  be  the  same  : 
for  if  by  underletting  the  aftermath  the  original  renter  make 
more  of  the  land,  he  is  rateable  in  proportion  :  and  it  will  be 
found  much  more  advantageous  to  the  parishioners  at  large  to 
abide  by  the  old  practice,  and  to  lay  one  entire  rate  on  the  whole 
farm  in  the  hands  of  the  general  occupier. 

Le  Blanc  J.     I  am  surprized  that  the  sessions  should  have 
reserved  any  case  upon  the  application  of  this  appellant,  when 

the 
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the  only  question  was  whether,  with  respect  to  him,  this  were  1807. 
an  equal  rate,  or  whether  injustice  had  been  done  to  him  by  the  — ;~ 
omission  of  the  dairymen  in  the  rate.  For  supposing  it  to  be  a  aeainst 
question  whether  the  farmer  or  the  dairyman  were  in  possession  Brown. 
of  the  property  to  be  rated,  and  that  it  were  a  case  of  doubtful 
occupation ;  yet  when  it  appears  that  one  of  them  has  been 
assessed  for  the  whole  property,  and  that  neither  of  them  com- 
plained of  the  rate,  what  pretence  can  there  be  for  setting  aside 
or  altering  the  rate,  at  the  instance  of  a  third  person,  who  has 
no  interest  in  that  question,  in  order  to  decide  a  question  of 
doubtful  possession  between  the  other  two.  Taking  it,  how- 
ever, as  a  case  between  the  farmer  and  the  dairyman ;  it  is  true 
that  the  taking  of  a  dairy  in  this  manner  has  been  held  to  give  a 
settlement,  as  upon  the  taking  of  a  tenement :  but  it  has  only 
been  held  to  be  a  tenement,  in  respect  of  the  interest  in  the  land 
on  which  the  cows  are  agreed  to  be  depastured.  But  here  the 
farmer  has  the  general  interest  in  the  whole  land,  out  of  which 
the  other  interest  is  carved :  the  cows  fed  upon  it  are  his  own : 
they  are  his  stock :  the  dairyman  is  to  have  the  care  of  them,  r  537  ] 
and  the  trouble  of  milking  them,  and  the  profits  arising  from 
the  produce  of  the  cows,  in  consideration  of  a  certain  sum 
which  he  agrees  to  give  the  farmer.  Then  what  is  this  in  effect 
more  than  the  farmer  making  this  profit  of  his  land  and  of  his 
stock  by  this  general  agreement  with  the  dairyman,  instead  of 
employing  his  own  dairyman  to  milk  the  cows,  and  afterwards 
disposing  of  the  produce  when  made  into  butter  or  cheese  ?  It 
is  a  mode  of  selling  the  milk  of  his  cows.  Then  it  is  said  that 
the  dairyman  is  rateable  for  his  personal  stock :  but  he  is  not 
the  owner  of  the  cows  ;  they  are  not  his  personal  stock :  he  has 
no  capital  of  his  own  ;  but  he  only  makes  a  profit  by  his  per- 
sonal labour  out  of  the  capital  of  another  person. 

Rate  confirmed. 
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Saiurdajf. 
June  13lh. 


The  King  againsl  the  Inhabitants  of  Sherborne. 


Silk  throws- 
ters working 
up  in  their 
mills  the  silk 
of  their  em-, 
ploverti  sent 
to  tliem  for 
that  purpose 
are  not  liable 
to  be  rated  in 
that  respect 
as  for  their 
stock  in  trade 


[  55.8  j 


IN  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of 
Sherborne,  in  Dorsetshire,  W.  Burnet  and  J.  Andrews  were 
rated  for  stock,  meaning  stock  in  trade;  against  which  rate  lliey 
appealed  to  the  sessions,  on  the  ground  that  they  were  not  pos- 
sessed of  an}'  stock  in  trade  rateable  within  that  parish  :  and  at 
the  hearing  of  the  appeal,  the  following  facts  appeared.     That 
the  appellants  were  rated  for  their  stock.  That  it  had  been  usual 
to  rate  persons  for  their  personal  estate  within  the  parish.  That 
the  appellants  are  silk   throwsters,  and  in  possession  of  certain 
buildings  ^d  mills  in  Sherborne,  in  which  the  business  of  clean- 
ing, spinning,  and  throwing  silk  is  carried  on  by  persons  era» 
ployed  by  them.     That  the  appellants  are  in  the  course  of  rem 
ceiving  from  their  employers  in  London  raw  silk  in   packages, 
which  they  clean,  spin,  and  throw,  in  different  ways  according 
to  the  directions  they  receive.     That  when  it  has  gone  through 
such  process  in  their  mills,  they  return  the  same  silk  in  its  im- 
proved state  to  their  employers  ;  charging  a  certain  sum  to  them 
for  every  pound  so  returned,  by  which  they  make  a  profit  after 
paying  the  wages  of  their  workmen  and  other  expences  attend- 
ing the  manufacture.     That  they  have  always  some  silk  of  this 
description  in   their  possession.     That  the  said  silk  is  never  ex- 
posed to  sale  by  them,  nor  is  longer  in  their  possession  than  is 
necessary  to  give  them  time  to  clean,  spin,  and  throw  the  same 
according  to  the  directions  they  receive.     The  sessions  were  of 
opinion  that  the  appellants  were  not  ratable  for  stock,  and  there- 
fore amended  Uie  rate  by  striking  out  their  names  ;  subject  to 
the  opinion  of  this  Court  on  these  facts. 

The  Court,  upon  hearing  the  case  read,  said  that  it  was  impos- 
sible to  call  the  silk  the  stock  in  trade  of  the  appellants^  who 
were  employed  to  work  it  up.  It  was  nothing  like  stock,  in 
the  sense  in  which  it  had  always  been  understood,  as  the  subject 
of  rating. 

Burrough  and  Moi/sey,  who  were  to  have  contended  for  the 
rateability  of  the  appellants  in  this  respect,  admitted  that  they 

could 
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could  not  support  the  proposition  in  this  shape.  And  The 
Jlttorney^General  and  Wollaston  contra,  «aid  that  a  blacksmith 
might  8S  well  be  rated  for  a  horse  which  was  sent  to  him  to  be 
shod. 


5S8 

1807. 


The  Kino 

against. 
the  Inhabit- 

Order  of  Sessions  confirmed  (a),     shebbobnk. 


(o)  Vi.  Rex  V.  Durtley,  6  Teitn  Rep.  53. 


The  King  against  The  Inhabitants  of  Erith. 


[  539  ] 

Monday, 
June  15tb. 


ON  appeal  to  the  Sessions  from  an  order  of  justices,  removing 
William  Harris,  his  wife,  and  childien,  by  name,  from  the 
parish  of  Cranbrooke  to  the  parish  of  Erith,  both  in  the  county 
of  Kent,  the  order  was  confirmed,  subject  to  the  opinion  of  this 
Court  on  the  following  case. 

The  respondents,  in  support  of  their  case,  examined  the  pau- 
per, ff .  Harris ;  who  stated  that  about  20  years  ago,  being 
then  about  14  years  old,  he  remembered  being  at  Erith  with  his 
father  from  the  month  of  June  to  the  Michaelmas  following. 
That  they  lived  in  a  barn,  having  no  fixed  residence,  but  travel- 
ling (h«  country  from  place  to  place.  That  he  remembered 
being  at  other  places  before  this  sojourning  at  Erith.  And  that 
his  father,  who  was  now  dead,  had  told  liim  that  he  (the  pauper) 
was  born  a  bastard  at  Erith,  and  had  pointed  to  that  place  as 
they  were  passing  ;  telling  him  that  was  the  place  of  his 
(the  pauper's)  birth.  The  pauper  further  stated  that  he  fol- 
lowed the  same  wandering  life  that  his  father  had  done,  and 
never  resided  permanently  in  any  place,  and  had  done  no  act  to 
gain  a  settlement.  The  respondents  also  proved  a  search  made 
in  the  books  of  the  parish  of  Erith,  and  that  no  register  of  the 
pauper's  baptism  was  to  be  found  there.  There  was  no  other 
evidence;  and  the  Sessions,  being  of  opinion  that  this  was  suf- 
ficient evidence  of  the  pauper's  birth  in  Erith,  confirmed  the 
order,  subject  to  the  opinion  of  this  Court,  Whether  upon  the 
facts  above  stated,  such  evidence  were  admissible  to  prove  the 
paupt'r's  settlement  in  the  parish  of  Erith? 

Tail d  If 


Hearsay  evi- 
dence of  the 
declaration 
of  a  deceased 
fatiier  as  to 
tlie  place  of 
birth  of  his 
bastard  child 
is  not  admis- 
sible to  prove 
the  birth  set- 
tlement of 
such  child. 
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Taddy  and  Andrews,  in  support  of  the  order.  The  declara* 
tion  of  the  parent  is  evidence  of  the  birth  of  a  child:  it  is 
evidence  of  the  time  of  the  birth  (a),  so  as  to  fix  the  age  of  the 
child ;  or  to  prove  it  born  before  marriage  (6) ;  then  why  not 
also  evidence  of  thepZaciJ?  On  a  question  of  title  in  ejectment, 
it  might  be  material  to  know  whether  a  child  were  born  abroad 
out  of  the  king's  dominions;  as  if  alienage  were  set  upas  a 
defence:  and  would  not  the  declaration  of  the  parent  be  evi- 
dence of  that  fact?  It  stands  upon  the  same  reason  as  his  de- 
claration of  the  fact  of  the  birth  :  it  is  the  best  evidence  the 
nature  of  the  thing  will  in  general  admit  of.  For  who  can 
speak  as  to  the  place  of  birth  except  those  who  were  present  at 
the  time,  and  who  have  had  the  means  of  continuing  their 
knowledge  of  the  identity  of  the  person  as  he  grew  up  from 
infancy.  This  must  always  be  best  known  to  the  parents,  and 
probably  to  none  others.  Declarations  of  persons  are  in  no  in- 
stance received  except  as  made  by  those  who  have  peculiar 
means  of  information  on  the  subject  on  which  they  speak,  and 
no  bias  to  distort  the  truth :  which  strongly  applies  to  the  pre- 
sent case,  where  the  father  could  have  had  no  interest  in  making 
this  declaration  as  to  the  place  of  his  son's  birth.  In  Rex  v. 
Eriswell  (c),  on  which  the  court  were  divided,  the  attempt  was 
to  make  the  declaration  of  the  parent  evidence  not  merely  of  the 
fact,  but  of  die  law. 

Pitcairn  and  Berens  contra.  There  is  no  public  convenience 
or  policy  in  encouraging  orders  of  removal,  and  therefore  there 
is  no  reason  why  the  strict  rule  of  evidence  should  not  be  applied 
to  this  case.  Since  the  argument  of  The  King  v.  Eriswell  \i  has 
deen  decided  {d)  that  hearsay  declarations  of  the  parents  as  to 
the  settlement  of  their  children  are  not  evidence.  By  the  gene- 
ral rule  all  evidence  must  be  given  on  oath,  where  the  adverse 
party  has  the  option  of  cross  examining  the  witness.  The 
only  established  exceptions  where  hearsay  evidence  is  admitted 
are  in  cases  of  prescription,  custom,  and  pedigree :  and  these 


(a)  Herbert  v.  Tuckal,  T.  Ray,  84-. 

(ft)  Goodright  v-  Moss,  Cowp.  691. 

(c)3  7'«wjRep.  707. 

(d)  Rex  V.  Nuneham  Courtney,  1  East,  373.  Rex  v.  Chadderton, 
2  East,  27,  Rex  v.  Ferry  Frystone,  ib.  54.  and  Rex  v.  Abergwilly, 
ib.  63. 


are 
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are  founded  upon  necessity ;  for  if  reputation  in  respect  of  the 
two  first,  and  the  declarations  of  the  family  as  to  the  other, 
were  not  admitted,  all  probable  evidence  of  those  facts  would 
be  excluded.  But  as  reputation  is  no  evidence  of  a  particular 
fact,  so  neither  can  any  particular  or  collateral  fact  on  a  question 
of  pedigree,  such  as  the  place  of  birth  of  a  child,  be  proved  by 
the  hearsay  declaration  of  the  family ;  for  this  goes  beyond  the 
exception  which  has  been  established ;  which  is  merely  as  to 
tracing  the  descent.  And  where  Mr.  Justice  Buller  (a)  men- 
tions hearsay  evidence  of  the  family  to  prove  a  relation  beyond 
the  sea  dead  ;  that  must  be  understood  merely  as  evidence  of  the 
death  of  the  person,  and  not  of  the  fact  that  he  was  beyond 
the  sea  at  (he  time. 

The  Court,  considering  that  the  decision  of  this  case  might 
affect  the  general  question  of  hearsay  declarations  of  the  family 
in  cases  of  pedigree,  (though  they  thought  this  case  went  further 
than  any  of  those,)  directed  the  matter  to  stand  over  for  some 
days  ;  when 

Lord  Ellenborough  C,  J.  delivered  their  opinion. 

This  was  a  case  in  which  the  question  was,  Whether  the 
hearsay  declaration  of  the  father  of  a  bastard  child,  as  to  the 
place  of  his,  the  bastard's,  birth,  were  competent  evidence  of 
that  fact  ?  The  only  doubt  which  has  been  introduced  into  this 
case  has  arisen  from  improperly  considering  it  as  a  question  of 
pedigree.  The  controversy  was  not,  as  in  a  case  of  pedigree, 
from  what  parents  the  child  has  derived  its  birlh  ;  but  in  what 
place  an  undisputed  birth,  derived  from  known  and  acknow- 
ledged parents,  has  happened.  The  point  thus  stated  turns  on 
a  single  fact,  involving  no  question  but  of  locality  ;  and  there- 
fore not  falling  within  the  principle  of,  or  governed  by  the  rules 
applicable  to,  cases  of  pedigree ;  and  is  to  be  proved,  therefore, 
as  other  facts  generally  are  proved,  according  (o  the  ordinary 
course  of  the  common  law  ;  that  is,  by  evidence  to  which  the 
objection  oi  hearsay  does  not  apply.  Upon  (bis  short  ground, 
therefore,  without  further  adverting  to  the  several  points  made 
in  argument,  we  are  of  opinion  that  evidence  of  the  father's 
declaration  as  to  the  birth-place  of  the  pauper,  the  bastard, 
ought  not  to  have  been  received  ;  and  of  course  that  (he  rule 
nisi  for  quashing  the  order  of  Sessions  must  be  made  absolute. 


1807. 

The  King 
against 

The  Inhabi- 
tants of 
Erith. 


[  542  ] 


(o)  Bull.  N.  P,  291,  5. 
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Where  the 
whole  corpo- 
ration  are 
summoned 
for  a  particu- 
lar purpose, 
(e.  g.  to  re- 
ceive the  re- 
signation of  a 
common 
councilman^ 
a  select  bodff 
who  are  all 
present  and 
consenting, 
may  at  the 
same  meeting 
without  any 
particular 
summons  to 
them  for  that 
purpose  in 
their  select 
capacity, 
proceed  to 
an  election 
of  a  common 
councilman 
in  the  place 
of  the  other 
resigned ;  the 
power  of 
electbn 
being  in  such 
select  body, 
and  the  char- 
ter not  re- 
quiring any 
previous 
summons. 
*[  544  ] 


The  King  against  James  TheodoRick. 

LORD  Ellenborough  C.  J.  delivered  the  judgment  of 
the  Court  in  this  case,   which  had  stood  over  for  consi- 
deration. 

This  was  a  rule  to  shew  cause  why  an  information  in  nature 
of  quo  warranto  should  not  be  granted  against  the  defendant, 
for  usurping  the  office  of  one  of  the  common  council  men  of 
the  borough  of  Thetford,  The  defendant  had  been  elected  to 
fill  a  vacancy  in  the  common  council,  made  by  the  resignation 
of  one  John  Theodorick.  The  right  of  election  to  vacancies  in 
the  common  council,  under  the  charter,  is  in  the  mayor,  re- 
corder, (or  deputy  recorder,)  and  the  coroner.  The  election  of 
the  defendant  was  made  by  the  mayor,  recorder,  and  coroner, 
unanimously  f  on  the  day  on  which  John  Theodorick  had  resigned, 
and  after  such  resignation  had  been  accepted  at  a  meeting  of 
the  body  at  large,  duly  assembled,  on  summons,for  the  purpose 
of  accepting  such  resignation :  but  (as  appears  to  us  on  the 
affidavits)  there  had  been  no  previous  summons  of  the  select 
body,  viz.  of  the  mayor,  recorder,  and  coroner,  for  the  purpose 
of  electing  a  successor  in  the  common  council  to  the  person 
whose  resignation  had  been  so  accepted :  but  all  of  them  being 
met  as  a  part  of  the  body  at  large,  for  the  purpose  of  accepting 
the  resignation  above-mentioned,  they  afterwards  continued 
together,  and  unanimously  agreed  to  proceed  to  fill  up  the 
vacancy  in  the  common  council  made  by  such  resignation ;  and 
accordingly  elected  the  defendant.  It  has  been  argued  in  sup- 
port of  the  rule,  that  this  election  was  invalid,  for  want  of  a 
previous  special  summons  to  the*electors  for  (he  purpose  of  this 
election.  And  indeed  if  a  summons  of  any.  kind  had  been 
specially  required  by  the  charter,  a  compliance  therewith  would 
liave  been  strictly  necessary  in  order  to  have  rendered  the  elec- 
tion valid.  But  as  the  charter  is  silent  on  this  head,  previous 
summons  is  only  necessary  for  the  purpose  of  preventing  an 
election  from  taking  place  by  surprise,  i.  e.  by  some  of  the 
electors,  without  due  means  of  attendance  upon  that  occasion 
being  equally  aflforded  to  all  the   others.     But  due  and  equal 

means 
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means  of  attendance  cannot  be  said  to  have  been  wanting,  for  1807. 
any  effective  purpose,  when  all  the  electors  have  been  actually  ^ 
present,  and  have,  without  objection  on  the  pan  of  any  one  of  a<rainst 
them,  consented  to  proceed,  and  have  in  fact  proceeded,  to  an  Theodo- 
election,  and  have  unanimously  concurred  in  the  object  of  such  RiCK. 
election  ;  as  was  the  case  in  the  present  instance.  The  case  of 
The  King  v.  The  Mayor  S^c.  of  Carlisle  (I  Sir,  385.)  was 
strongly  urged  in  support  of  the  rule.  The  question  there  arose 
upon  a  return  to  a  mandamus  to  restore  one  Poulter  (his  name 
in  the  record  is  Coultherd  a  capital  citizen  of  Carlisle,  who  had 
been  amoved  by  the  mayor  and  aldermen,  in  whom  the  power 
of  amotion  resided  under  the  charter.  It  appeared  that  the 
common  council,  of  which  body  the  mayor  and  aldermen  are 
a  part,  being  assembled  on  summons,  the  mayor  and  aldermenhzd 
afterwards,  without  having  been  ever  summoned  in  the  latter 
character,  proceeded  to  exercise  the  power  of  amotion  which 
belonged  to  them  in  that  character,  in  respect  to  Poulter,  on 
account  of  his  not  having  attended  the  common  council  that 
day  :  and  the  Chief  Justice  (Pratt)  is  reported  to  have  said, 
"  That  the  mayor  and  aldermen  could  do  no  acts  unless  they 
"  met,  only  as  such,  upon  a  legular  summons /'or  that  purpose." 
That,  "  As  (hey  had  distinct  authorities,  they  must  be  sum-  [  545  j 
moned  in  their  distinct  capacities."  That  as  there  was  i\6  sum- 
mons to  meet,  as  mayor  and  aldermen  only,  the  consequence  was» 
that  the  acts  done  by  ihem  in  that  distinct  capacity  were  void. 
And  the  Chief  Justice  is  stated  afterwards  to  have  delivered  the 
opinion  of  the  Court,  that  the  removal  in  that  case  was  not  re- 
gular ;  for  that  there  should  have  been  a  summons  "  to  the 
*'  mayor  and  aldermen  to  meet  in  their  distinct  capacity."  And 
indeed  if  the  doctrine,  which  is  reported  to  have  been  laid  down 
in  that,  case,  had  been  applied  to  one  similarly  circumstanced 
with  the  present,  in  respect  to  the  attendance  of  all  the  mem- 
bers of  which  the  select  body  consisted,  it  would  have  had  great 
weight  in  deciding  the  question  now  before  us.  But  upon  look- 
ing at  the  facts  of  that  case,  as  they  are  stated  in  the  original 
record  of  the  mandamus  and  return  in  the  Crown-oflice,  and 
with  reference  to  which  the  language  of  the  Court  is  to  be 
understood,  it  appears  that  the  articles  of  charge,  upon  which 
the  amotion  was  founded,  were  exhibited  against  him  to  the 
mayor  and  major  part  of  the  aldermen  only,  (the  mayor  and 
Vol.  VIII.  Ff  major 
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1807.        major  part  of  (he   aldermen  then  being  assembled;)  and  that 
— 7"         such  mayor  and  major  part  of  the  aldermen  so   assembled  ad- 

ur^nH^    judged  him  guilty,  and  amoved  him.     So  that  this  case  differs 
Thbodo-     from  that  of  The  King  v.  Carlisle  in  the  very  essential  circum- 

RiCK.  stance,  that  all  the  electors  entitled  to  summons,  and  who  could 
by  any  possibility  have  been  present  upon  any  summons,  were  in 
fact  present  in  this  instance,  and  consenting  to  the  proceeding 
in  all  its  parts :  whereas  in  that  of  The  King  v.  The  Mat/or  of 
Carlisle,  a  major  part  only  were  present ;  and  for  all  that  appears 
a  majority  only  of  such  major  part  might  have  concurred  in  the 

[  546  ]  amotion  then  in  question.  In  the  case  of  Sir  Chr.  Musgrave 
V.  Nevinson,  (2  JLd.  Raymond,  1358.)  which  was  the  case  of  an 
election  of  an  alderman  by  the  common  council  at  an  acci- 
dental meeting ;  upon  a  trial  at  bar,  before  Lord  C.  J.  Pratt  and 
the  other  Judges  of  that  court,  it  was  held  by  the  Court,  "  that 
in  the  case  of  such  an  accidental  election,  every  member  who 
had  a  right  to  vote  ought  to  be  present  and  assent."  The  Couit 
thereby  clearly  intimating  their  opinion  to  be,  that  if  every 
member  of  the  common  council,  (the  elective  body,)  had  been 
present,  and  assenting,  the  election  would  have  been  good :  and 
M'hich  expressly  agrees  with  what  Lord  Chief  Justice  Parker  is 
supposed  to  have  said  in  The  King  v.  Strangeways,  Hil.  1  Geo.  1 . 
according  to  the  statement  of  that  case  by  Lord  Hardwicke  in 
his  judgment  iu  The  King  v.  The  Mayor,  <?fc.  of  Shrewsbury, 
{Rep.  temp.  Ilardw.  151.)  That  was  a  motion  for  an  informa- 
tion in  quo  warranto  for  having  exercised  the  office  of  capital 
burgess  of  Bridport.  And  the  question  was.  Whether  he  were 
duly  elected  ?  The  case  was  much  debated ;  and  it  was  expressly 
the  opinion  of  Lord  Parker  and  the  whole  Court,  that  "  when 
"  the  acts  are  to  be  done  by  a  select  number,  notice  must  be 
"  given  of  the  time  of  meeting  ,•  and  that  it  is  to  do  some  cor- 
**  porate  act ;  though  what  particular  corporate  act  need  not  be 
*'  specified  :  and  in  such  case  the  acts  of  a  majority  would  bind 
"  the  whole  body:  or,  if  all  were  present,  though  by  accident, 
"  and  without  notice,  their  acts  would  be  good  :  but  the  acts  of 
"  a  majority,  present  by  accident,  would  not  be  binding."  And 
in  the  case  of  The  King  v.  Wake,  1  Barnard.  10.  the  Lord  Chief 
Justice  (Lord  Raymond)  is  stated  to  have  said  on  the  subject  of 
notice,  "  that  wherever  notice  is  given  for  one  particular  busi- 

[  547  J      "  ness  only,  the  body  cannot  go  on  to  other  business,  unless  the 

"  whole 
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**  whole  body  is  met,  and  it  is  done  6y  consent."  Upon  these 
authorities,  impugned  as  we  now  find  by  no  direct  authority  to 
the  contrary,  as  well  as  upon  the  reason  of  the  thing,  we  think 
that  the  election  of  the  defendant,  made  by  the  whole  select 
body  present  and  consenting,  was  well  made;  and  that  the  rule 
nisi  for  an  information  in  quo  warranto  against  him  should  be 
discharged. 
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,  Roberts  against   Monkhouse. 

UPON  a  rule  for  setting  aside  the  proceedings  for  irregu- 
larity, the  question  was,  Whether  the  service  on  a  Sunday 
of  notice  of  plea  filed  were  irregular  ;  which  it  was  contended 
to  be  by  Wigley  ;  the  stat  29  Car,  2.  c.  7.  s.  6.  having  declared 
void  the  service  of  any  writ,  process,  warrant,  &c.  upon  a  Sun- 
day. Barrow  said  that  a  notice  of  this  sort  was  not  process,  and 
therefore  not  within  the  statute.  And  in  Walgrave  v.  Taylor 
(a)  two  Judges,  against  one,  thought  that  the  delivery  of  a  de- 
claration on  a  Sunday  was  not  within  the  act;  such  delivery 
being,  as  they  said,  but  qiiasia  notice,  and  as  a  letter ;  and  not 
process.     But  by 

Lord  Ellenborough  C.  J.  all  notices  on  which  rules  are 
made  are  process  in  respect  to  the  subject-matter;  not  indeed 
process  with  respect  to  the  writ;  but  process  in  respect  to  the 
rule. 

.     Et  per  Curium.  Rule  absolute  (h). 


Monday, 
June  16th. 


Service  of  no- 
tice of  plea 
tiled  on  Sunr- 
day  is  void  by 
constniction 
of  the  statute 
29  Car.  2. 
c.  7.  s.  6. 
which  avoids 
all  process, 
S:c-  served 
on  that  day. 


(a)  1  Ld.  Ray.  705. 

(i)  The  statute  having  absolutely  avoided  the  service  of  process  on 
^Sunday;  such  service  cannot  be  made  good  by  any  waver  of  the 
defendant  by  not  objecting  in  the  first  instance.  Taylor  v.  Phillips. 
5  East,  155. 


F  f  2 
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Monday, 
June  Idtli. 


Where  an  in- 
strument is 
profluced  at 
the  trial  by 
one  of  the 
parties  in 
consequence 
of  notice 
from  I  lie 
other;  which 
when  produ- 
ced appeared 
to  have  been 
executed  by 
the  party  pro- 
ducing it  and 
third  persons, 
and  to  be  at- 
tested by  a 
subscribing: 
witness;  the 
production- 
of  it  in  that 
manner  does 
not  dispense 
with  the  ne- 
cessity of 
proving  the 
instrument 
by  means  uf 
the  subscrib- 
ing witness, 
though  un- 
known before 
to  the  party 
calling  for  it. 
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Gordon  and  Others  against  Secretan  (a). 

IN  an  actioti  upon  a  poHcy  of  insurance  on  goods  on  board 
the  ship  Toniy  at  and  from  the  Southern  Whale  Fishery  until 
her  arrival  at  London^  the  declaration  contained  an  averment 
that  the  plaintlflFs  were  interested  in  the  subject-matter  of  in- 
surance; and  the  defendant  meaning  to  dispute  that  at  the  trial, 
gave  them  notice  to  produce  certain  articles  of  agreement  be- 
tween them  (who  viere  also  owners  of  the  ship)  and  the  cap- 
tain, whereby,  as  he  contended,  it  would  appear  that  the  cap- 
tain, (who  was  not  a  plaintiff)  was  interested  in  one-third  of  the 
neat  proceeds  of  the  cargo  :  and  if  so,  the  defendant,  having 
paid  more  than  enough  into  court  to  cover  the  shares  of  these 
plaintiffs,  would  have  been  entitled  to  a  verdict,  unless  the  plain- 
tiffs were  entitled  to  recover  the  remainder  of  tiie  sum  insured 
as  trustees  for  the  captain  ;  which  would  depend  upon  the  con- 
struction of  the  articles.  In  pursuance  of  the  notice  the  instru- 
ment was  accordingly  produced  at  the  trial  by  the  plaintiffs, 
when  there  appeared  to  be  two  subscribing  witnesses  to  it ;  and 
therefore  the  plaintiffs  insisted  that  the  defendant  could  not  give 
it  in  evidence  without  calling  one  of  those  witnesses  to  prove  it. 
And  Lord  Ellenhorough  being  of  that  opinion,  the  plaintiffs 
recovered. 

The  Attorney-G eneral  moved  at  the  beginning  of  tlie  term  for 
anew  trial,  1st,  on  the  ground  that  the  instrument  *  coming  out 
of  the  hands  of  the  plaintiffs,  parties  thereto,  upon  notice  to 
produce  it,  was  not  necessary  to  be  proved  by  one  of  the  sub- 
scribing witnesses  according  to  the  rule  laid  down  in  Rex  v. 
Middezoy  {b).  If  the  deed  had  been  read,  the  other  question 
would  have  arisen  upon  the  terms  of  it:  and  en  this  he  con- 
tended, that  though  the  legal  interest  of  the  whole  cargo  mi^ht 
be  in  the  plaintiffs,  the  ship  owners ;  yet  they  having  agreed,  as 
be  contended,  to  pay  one-third  of  the  neat  proceeds  to  the  cap- 

(a)  I  heard  the  motion  made  for  a  new  trial,  but  was  not  in  court 
when  the  rule  was  finally  disposed  ofj  but  was  informed  of  the  result 
by  the  counsel  in  the  cause. 

(i)  2  Term  Rep.  41.^ 

tain 
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taia  and  crew,  by  way  of  wages,  it  was  not  competent  for  the        1807. 

plaintiflfs  to  insure  the  whole;  because   they  would  be  then  in- 

terested  in  the  destruction  of  the  cargo  :  for  if  the  whole  arrived,        against 

they  were  only  entitled  to   two-thirds  of  it;  but  if  lost,  they   Secretan. 

would  be  entitled   to  recover  the  whole  from  the  underwriters, 

without  accounting  to  the  captain  and  crew  for  their  one-third ; 

as  they  would  not  be  entitled  to  wages  in  case  of  the  loss  of  the 

ship.      Upon  the  first  point. 

Lord  Ellenborough  C.  J.  said  that  the  case  of  The  King 
V.  Middlezoy,  which  was  much  questioned  at  the  time,  had  been 
since  overruled.  And  that  it  was  not  enough  to  give  notice  to 
the  opposite  party  in  a  cause  to  produce  an  instrument  in  his 
hands,  in  order  to  dispense  with  any  further  proof  of  it  by  the 
party  giving  the  notice ;  but  that  the  production  of  it  at  the 
trial,  in  pursuance  of  such  notice,  did  not  supersede  the  necessity 
of  proving  it  by  one  of  the  subscribing  witnesses,  if  any,  as  in 
ordinary  cases. 

And  Lawrence  J.  said  that  this  had  been  so  ruled  by  Lord 
Kenyon  in  a  subsequent  case,  respecting  a  will,  which  the  adverse 
party,  in  whose  hands  it  was,  had  notice  to  produce,  and  did  L  "^^^^  J 
produce  at  the  trial,  when  it  appeared  that  there  were  subscrib- 
ing witnesses  to  it:  and  Lord  Kenyon  held  that  the  party  calling 
for  it  was  bound  to  call  one  of  the  subscribing  witnesses  to  prove 
the  instrument. 

Lord  Ellenborough  C.  J.  added,  that  the  case  of  a  will 
shewed  strongly  the  necessity  of  adhering  to  the  strict  rule  of 
proof,  and  the  enormity  of  the  general  proposition,  that  the  pro- 
duction of  an  instrument  by  an  adverse  party,  in  consequence  of 
a  notice,  dispensed  with  the  general  rule  of  proving  its  execution 
by  a  subscribing  witness  :  for  if  a  party  were  fixed  with  the 
possession  of  an  instrument  affecting  his  property,  however  ques- 
tionable its  execution  might  be,  and  even  though  he  had  im- 
pounded it  because  it  was  forged,  or  had  been  obtained  by  fraud  ; 
that,  according  to  the  argument,  was  to  relieve  the  party  at- 
tempting to  avail  himself  of  it  from  calling  the  subscribing 
■witness. 

The  Attorney-General,  after  suggesting  the  difficulty  which 
parties  would  be  laid  under  iu  these  cases,  from  their  ignorance 
of  the  names  of  the  subscribing  witnesses  to  an  instrument  till 
produced  at  the  trial,  then  offered  an  affidavit  on  the  part  of  the 
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defendant  of  his  being  surprized  and  not  prepared  at  the  trial 
for  want  of  knowing  who  the  subscribing  witnesses  were  ;  re- 
lying on  the  case  of  The  King  v.  Middlezoi/,  that  the  notice  to 
produce  the  articles  dispensed  with  further  proof  of  them  when 
produced. 

Lord  Ellen  BOROUGH  C.  J.  said,  that  there  could  be  no  ob- 
jection to  his  taking  a  rule  to  shew  cause  on  the  ground  of  sur- 
prize, if  ultimately  that  could  be  of  any  avail  to  him  :  but,  as  at 
present  advised,  he  could  see  no  ground  of  objection  to  the  in- 
suring of  the  whole  interest  in  the  cargo  by  the  plaintiffs,  the 
owners,  who  had  purchased  the  whole :  nor  that  it  could  vary 
the  question,  to  shew  that  they  had  made  an  agreement  with 
others  to  pay  over  to  them  any  part  of  the  neat  proceeds  of  the 
cargo,  when  received.  For  if  the  ship  and  cargo  arrived,  the 
ship  owners  were  at  any  rate  liable  to  pay  the  wages  of  the  cap- 
tain and  crew,  whether  out  of  the  fund  produced  by  the  cargo 
or  otherwise:  and  if  the  ship  and  cargo  did  not  arrive, no  wages 
would  be  due,  and  there  could  be  no  neat  proceeds. 

The  Attorneif-General  intimated  that  this  would  in  effect  be 
an  insurance  of  wages ;  which  could  not  be  made  directly. 

The  Court  granted  a  rule  nisi ;  and  when  the  case  came  on, 
they  would  not  enter  into  the  question  as  to  the  construction  of 
the  instrument ;  but  after  hearing  Garrow,  Park,  and  Taddi/, 
against  the  rule  ;  nnd  The  Attorney-General  and  Scarlett  in  sup- 
port of  it,  who  again  argued  upon  the  sufficiency  of  the  notice  to 
produce  the  instrument  coming  out  of  the  hands  of  the  adverse 
parties,  whose  instrument  it  purported  to  be,  without  further 
proof ;  and  which  distinguished  it,  they  said,  from  the  case  of  a 
will  which  purported  to  be  executed  by  a  third  person ;  the  Court 
made  the  rule  absolute,  on  payment  of  costs,  on  the  ground  of 
surprize  only ;  and  to  give  the  defendant  an  opportunity  of  call- 
ing the  subscribing  witnesses. 
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GooDRiGHT,  on  the  several  Deaiises  of  T.  L.  Fow-  ^    , 
LER,  and  Robert  Burton,  ooraiM^f  Forrester  June  i6th, 
and  Another. 

THIS  was  an  ejectment  brought  to  recover  possession  of  a  cer-   The  fine  of-« 
tain  tenement  called  Hunt's  and  Jones's  tenement,  in  Law-   tenant  for  lite 

devests  tile 
lej/  in  the  parish  of  Wellington  in  Shropshire;  laid  in  the  1st  count   estate  of  the 

upon  the  demise  of  T.  L.  Fowler,  and  in  the  2d  count,  upon  the  remainder- 
demise  of  Robert  Burton.    At  the  trial  a  special  verdict  was  "oJJe^r'^  leavl" 
found,  stating  in  substance  :  ing  in  him 

That  Richard  Brozcne,  beitig  seized  in  fee  of  the  manor  of  °2'^  ^  "^['^ 

Lawlej/,  with  the  appurtenances,  in  the  parish  onVeUington,  and  be  exercised 

also  of  a  certain  tenement  called  Hunt's  and  Jones's  Tenement,  in   ^'^her  then, 
,  -111  I  1     r    1  Dy  reason  ot 

the  same  parish,  which  tenement  was  then  parcel  of  the  manor  theforfeiture 

of  Lawley,  on  the  22d  of  May  1677,  by  will  duly  executed  and  or  within  five 

attested  to  pass  real  estate,  "touching  his  real  and  personal  estate"  tl^g  na^urll 

devised  as  follows  :  first  I  give  to  Ann  ray  wife,  whom  I  make  determina- 

sole  executrix,  "  my  chief  capital  messuage  in  Z/aze;/ej/,  and  all  *'**".  ^Ijf 

"  lands  and  hereditaments  thereto   belonging,  and  all  other  my  estate.     And 

"  messuages,  lands,  tenements,  and  hereditaments,  (except  here-  ^f'^  effect  of 

.  ■  the  stst 

"  after  excepted  and  by  me  otherwise  devised,)  and  all  mines  of  4  h.  7.'c.  24. 

"  iron,  stone,  and   coal,  within  the  lordship  of  Lawley ;  with   '^  only  to 

••  liberty  to  cut  and  take  mine  wood  for  the  said  works ;  to  have  r^oTainder-''^ 

"  and  hold  all  and  every  the  said  premises  from  and  immediately  men   their 

"  after  my  decease,  until  the  26lh  oi  March  I68O,  for  the  better  ""^^P^ctive 

.  rights  ot  en- 

^"  maintenance  of  herself  and  her  [children  ;  she  yearly  payiuf^   try  within 

"  unto  Robert  Browne  my  eldest  son   40/.   for  his  maintenance  ^.Y^  ^^^r* 
"  during  the  8aid*term,  and  until  the  said  26lh  oi  March  I68O.'*  respectrve 
He  then  charged  all  his  messuages,  lands,  mines,  &c.,  and  all  titles  accrue 
other  his  fee  simple  estate  in  Lawley  with  the  payment  of  certain  ""jj^""^^ 
legacies,  to  be  raised  thereout,  after  the  said  26th  of  March  J  680:  remainder- 
viz.  SCO/,  to  each  of  his  daughters,  Jniie,  Irephena,  and  Jane.  ™^"  '^f."^, 
.-     .       1         Til               «                   .          .,  prejudiced 
and  200/.  to  his  daughter  Lleanora  Browne,  to  be  paid  to  them  by  the  laches 

as  they  should  respectively  attain  their  age  of  21    years.     And   of  another 
200/.  to  be  paid  to  his  son  Simon  Browne,  when  he  should  return  man,wh«^p're- 

ceded  him. 

But  such 
right  of  entry  is  not  deviseable.    The  effect  of  a  fine  by  tenant  for  life  of  parcel  of 
a  manor,  the  reversion  of  which  parcel  was  in  the  tenant  in  fee  in  possession  of  the 
other  parts  of  the  mannor,  is  to  sever  such  parcel  from  the  manor. 
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to  England:  with  a  direction  that  if  any  of  his  children  should 
die  before  pa^fnient,  hi^executrix  should  dispose  of  the  deceased's 
portion  at  her  discretion  to  any  of  her  surviving  children.  ITe  also 
gave  to  his  daughters  Elizabeth  Dodd  and  Sarah  Browne  Q.01. 
each,  and  10/.  to  John  //ac?/ey  his  grand  child,  charged  upon  the 
said  premises  in  Eawley.  "  Nevertheless,  if  the  said  Robert 
*'  Browne,  my  eldest  son  shall  within  seven  years  after  my  decease 
*  pay,  or  sufficiently  secure  to  my  executrix  or  to  the  said  several 
"  legatees,  the  several  sums  of  money  devised  to  them,  then  and 
"  immediately  after  such  payment  or  security  given,  the  entire 
"  lordship  or  manor  of  hawley  aforesaid  (excepting  the  estate 
**  hereby  hereafter  devised  to  the  said  Anne  Browne,  Philip 
"  Browne,  and  Eleanora  Browne,  in  and  to  the  tenement  of  thera 
*'  or  one  of  them  hereafter  limited  and  appointed)  shall  descend 
"  to  the  said  Robert  Browne,  my  eldest  son,  as  his  lawful  inhe- 
"  ritance;  to  have  and  to  hold  the  said  manor  of  Eawley,  and  all 
"  other  the  said  premises,  (except  as  herein  is  excepted)  to  the 
"  said  Robert  Browne  and  the  heirs  of  his  body,  &c.:  and  for  want 
**  of  such  heirs,  the  rightand  reversion  of  all  and  singular  the  said 
"  lordship  of  Lawley  (o  descend  to  John  Browne,  one  other  of 
"  my  sons,  and  to  the  heirs  of  his'  body,  &c."  and  so  he  limited 
the  remainder  of  the  said  manor,  lauds,  &c.  to  Philip  Browne, 
another  of  his  sons  in  tail;  with  the  ultimate  remainder  to  his 
own  right  heirs.  "Except,  and  always  reserved  out  of  this 
"  present  grant  all  that  one  tenement,  with  all  and  every  the 
"  lands  and  appurtenances  thereto  formerly  belonging,  formerly 
**  known  by  the  name  of  Hunt's  ajid  Jones's  tenement^  part 
"  whereof  is  now  in  my  own  possession,  part  in  W.  A's,  and  the 
"  residue  in  the  possession  of  T.  C.  and  A.  A. :  all  which  said  last 
"  excepted  messuage,  lands,  and  premises,  and  every  part  thereof, 
"  1  do  hereby  give  and  bequeath  unto  Arme  my  wife,  Philip  my 
"son, and  Eleanora  my  daughter,  for  and  during  the  term  of  the 
"  natural  lives  of  them  the  said  Philip  and  Eleanora,  and  the 
"  longer  liver  of  them  :  and  after  the  decease  of  the  survivor  of 
"  them  the  said  Philip  and  Eleanora,  than  the  reversion  and  re- 
"  raainder  of  the  said  excepted  messuage  and  premises  to  remain 
<*  and  to  be  the  executors  and  assignees  of  the  said  Philip  for 
**  the  term  of  ^0  years  ;  he  the  said  Philip  paying  to  his  sister 
"  Eleanora  or  her  executors  100/.  for  increase  of  her  portion." 
He  then  devised  to  his  son  John  Browne  and  his  heirs  all  his 
purchased  lands  in  Marton  in  the  county  of  Salop,  habendum  to 

him 
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liim  and  Anrie  the  devisor's  wife  according  to  the  several  estates         1807. 
and  uses  limited  to  either  by  an  indenture  of  feoflfment  before  — — 

executed  by  the  devisor,  dated  the  23d  of  October,  19  Car.  2.;  against 
he  the  said  J.  B.  paying  the  legacies  and  suras  of  money  in  the  Forkestbr. 
said  deed  expressed.  He  also  gave  to  j4nne  his  wife,  or,  in  case 
of  her  death  or  marrying  again,  to  his  son-in-law  Jonas  Dodd 
and  Elizabeth  his  wife,  the  tenement  and  land  called  Colsemare, 
near  Lee  Hall,  in  the  parish  of  fVorthin,  and,  the  lease  thereof, 
for  the  remainder  of  the  term  of  99  years  determinable  upon  two  T  555  ] 
lives  in  being,  in  trust  for  the  maintenance  and  portion  of  his  son 
fVm.  Browne.  "Item,  I  devise  all  my  messuages,  lands,  here- 
"  ditaments,  and  cottages  in  Wellington  in  Salop,  to  my  son 
"  Richard  Browne  and  his  heirs :  nevertheless,  if  my  eldest  son 
"  Robert  Browne  shall  pay  to  the  said  Richard  Browne  200/.  in 
"  lieu  and  recompence  of  the  said  inheritance,  then  my  will  and 
"  intent  is  that  after  such  payment  the  estate  and  interest  of 
"  Richard  my  son  in  the  said  messuage  and  premises  shall  de- 
*'  termine,  and  from  thenceforth  Robert  my  eldest  son  shall  stand 
"  seised  of  all  and  every  the  said  messuages  and  premises  in  WeU 
"  lirigton,  to  the  use  of  himself  and  his  heirs.  Item,  1  give  to 
"  the  said  Richd.  B.  my  son,  and  his  heirs,  all  my  part  oi  Wm, 
"  Daws' s  tenement  in  Admaston,  in  Salop.  Item,  1  give  to  my 
"  eldest  son  Robt.  B.  four  oxen  and  four  cows  out  of  my  stock  ' 

"  at  Lawlei/.  And  all  the  rest  and  rebidue  of  my  estate,  goods 
«*  and  chattels,  real  and  personal,  at  Little  JVenlock,  not  formerly 
"  bequeathed,  I  do  give  and  devise  to  my  wife  Anne  Browne, 
"  \ahom  I  hereby  appoint  to  be  sole  executrix  of  my  will,"  8cc. 
The  testator  died  seised  on  the  1st  of  June  1677  ;  and  there- 
upon Robert  his  eldest  son  and  heir  entered  into  the  manor  of 
Ijazcley ;  and  Anne,  Philip,  and  Eleanora  Browne  entered  into 
Hunt's  and  Jones's  tenement.  And  Robert  Browne  being  so 
seized  of  the  manor  of  Lawlei/,  and  entitled  io  Hunt's  and  Jones's 
tenement,  subject,  as  to  the  latter,  to  the  estates,  terms,  and  in- 
terests therein  created  by  the  said  will,  in  Michaelmas  term  1677, 
suffered  a  recovery  of  the  manor  of  Lawlej/,  the  uses  of  which 
were  declared  to  be  to  himself  in  fee.  That  Robert  Browne 
being  so  seized  of  the  manor  of  Lawlei/,  and  Amie,  Philip,  and 
Eleanora  Browne  being  so  seized  of  Hunt's  and  Jones's  tenement  [  556  ] 
with  remainder  to  Robert,  on  the  30th  of  April  l682  Robert 
Browne  made  his  will,  duly  executed  and  attested,  and  thereby 
devised  to  T.  Langlei/  and  C.  Cludd,  all  his  personal  estate  what- 
soever. 
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soever,  and  all  the  manor  of  Lawley,  messuages,  lands,  and  coal- 
mines, and  all  other  his  lands,  8cc.  in  Lawhy  aforesaid  in  the 
parish  of  Wellington,  in  Salop,  and  also  all  other  his  messuages, 
lands,  or  tenements  whatsoever  in  Wellington  aforesaid,  or  else- 
where in  the  county  of  Salop,  with  their  appurtenances,  to  hold 
to  Langley  and  Cludd  and  their  heirs,  in  trust  out  of  the  personal 
estate  and  profits  of  the  premises,  or  by  the  sale  thereof,  to  pay 
all  his  debts,  legacies,  &c.  and  the  legacies  charged  on  bis  estate 
by  his  father's  will ;  and  in  case  of  no  sale,  to  permit  bis  brother 
fVm.  Browne,  to  receive  the  profits  of  the  premises  during  his 
life,  with  a  power  of  jointuring  a  wife  ;  and  after  their  decease, 
to  permit  their  first  and  other  sons  (if  any)  in  succession,  and 
their  heirs,  (pr  in  default  of  sons,  the  daughters  of  Wm.)  to 
enjoy  and  receive  the  profits.  And  in  case  of  any  sale,  that  the 
overplus  of  the  sale  money,  &.c.  should  be  laid  out  in  purchasing 
lands  to  the  same  uses,  &c.  And  in  default  of  issue  of  William 
he  gave  the  remainder  of  his  said  estate  to  his  brother  Richard 
Browne  in  tail,  remainder  to  his  sister  Sarah  Browne  in  fee. 
That  Robert  Browne^  the  last  mentioned  testator,  died  seized  on 
tlie  1st  oi  July,  1682,  without  issue  :  and  upon  his  death  Lang^ 
ley  and  Cludd  by  indentures  of  lease  and  release  of  the  SOth  of 
June  and  2d  of  July,  iJo  Car.  2.,  sold  and  conveyed  the  manor 
of  Lawley,  with  the  appurtenances,  to  Thomas  Burton  in  fee. 
The  special  vcdict  then  found  that  Ann  Browne  and  Eleanora 
Browne  in  the  first  will  named,  died  on  the  1st  of  September 
1723,  whereby  Philip  Browne,  in  the  same  will  named,  became 
sole  seized  for  life  of  Hunt's  and  Jones's  tenement;  the  reversion 
thereof  belonging  as  aforesaid.  That  in  Hilary  terra  7  G,  2. 
(1734)  the  said  Philip  Brown  levied  a  fine  sur  cognizance  de 
droit  come  ceo,  Scc,  with  proclamations,  of  Hunt's  and  Jones's 
tenement,  to  the  use  of  Wm.  Forrester  and  his  heirs  :  who  there- 
upon entered  and  became  seized  thereof.  That  Thomas  Burton, 
being  so  seized  of  the  manor  of  Lawley,  and  the  premises  sold 
and  conveyed  to  him  as  aforesaid,  upon  the  28th  of  November 
1735,  by  his  will  of  that  date,  duly  executed  and  attested  to  pass 
real  estate,  devised  the  manor  of  Lawley  and  all  other  his  manors, 
messuages,  tenements,  and  hereditaments  to  the  use  of  Robert 
Burton,  father  of  Robert  Burton,one  of  the  lessors  of  the  plaintiff, 
for  life ;  remainder  to  W.  Taylor  and  T.  Fowler,  &c.  trustees  to 
preserve  contingent  remainders  during  the  life  of  R.  Burton  the 
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father ;  remainder  to  the  first  and  other  sons  of  R.  B.  the  father 
successively,  iu  tail  male ;  remainder  to  the  use  of  the  right  heirs 
of  the  said  R.  B.  the  father.  That  Philip  Browne  died  on  the 
1st  of  July  1738.  And  that  Wm.  Forrester^  being  so  seized,  on 
the  4th  of  November  1758,  by  his  will  of  that  date,  duly  ex- 
ecuted and  attested  to  pass  real  estates,  devised  the  premises  in 
the  last  count  mentioned  (^Hunt's  and  Jones's  tenement,  to  George 
Forrester  in  tail ;  and  died  on  the  5th  of  the  same  November ;  on 
whose  death  George  Forrester  entered  on  and  became  seised  of 
the  same  premises,  and  afterwards  suffered  a  recovery  of  the  same 
in  Hilary  term  1770;  and  in  Hilary  1793  made  a  feoffment 
thereof  to  V.  Vickers  in  fee,  who  in  the  same  term  levied  a  fine 
thereof  sur  cognizance  de  droit  come  ceo,  &c.  with  proclama- 
tions to  the  use  of  himself  in  fee,  and  afterwards  by  indentures 
of  lease  and  release  in  the  same  year  re-conveyed  the  same  toGeorge 
Forrester  in  fee.  The  special  verdict  also  stated  a  recovery 
suffered  as  of  Michaelmas  term  39  Geo.  3.  with  double  voucher, 
by  Robert  Burton,  one  of  the  lessors  of  the  plaintiff  (a),  of  the 
manor  of  Lawley,  S)'c.  (including  in  the  general  terms  of  de- 
scription Hunt's  and  Joties's  tenement :  and  that  he  thereupon 
entered  into  the  manor  and  the  other  premises  expressed  to  be 
devised  in  the  will  of  Thomas  Burton  (eacept  the  tenement,  Hunt's 
and  Jones's,  in  the  last  count  mentioned),  and  took  the  rents, 
&c.  except  as  aforesaid.  That  Thomas  Burton  died  on  the  13th 
of  February  1735;  and  that  Robert  Burton  the  father  died  on 
the  24th  of  June  1803,  leaving  Robert  Burton,  one  of  the  lessora 
of  the  plaintiff,  his  eldest  ion  and  heir  at  law ;  who,  on  the  1st 
oi ui-pril  1803,  entered  on  Hunt's  and  Jones's  tenement,  in  order 
to  avoid  the  fine  levied  by  Philip  Browne  and  George  Forrester, 
and  afterwards  demised  to  the  plaintiff,  8cc. 

This  case  was  twice  argued  very  learnedly  and  efaborately; 
first  in  Trinity  term  last,  by  Ei/ton  for  the  plaintiff',  and  Abbott 
for  the  defendant ;  and  the  second  time,  in  Michaelmas  term  last, 
by  Williams  Serjt.  for  the  plaintiff,  and  Sir  F.  Gibbs  for  the 
defendant:  but  the  Court,  in  giving  judgment,  made  so  compen- 
dious a  statement  of  the  arguments  and  answers  on  either  side, 
upon  the  principal  points  on  which  the  judgment  turned ;  and 
entered  so  fully  into  the  authorities  on  which  they  were  founded, 
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(a)  This  was  in  bis  father's  lifetime,  and  was  left  unexplained. 
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that  it  would  be  superfluous  to  detail  them.  But  several  previous 
questions  arose ;  Whether  by  virtue  of  ihe  words  of  exception, 
respecting  Hunt's  and  Jones's  tenement,  in  the  devise  to  Robert 
Browne^  the  testator's  eldest  son,  of  the  manor  of  Lawley,  &c. 
the  reversion  of  that  tenement,  after  the  death  of  the  tenants 
for  life  and  the  determination  of  the  term  of  40  years  for  the 
benefit  of  Philip  Browne,  were  undisposed  of  by  the  will,  and 
descended  to  Robert  Browne  the  testator's  eldest  son  in  fee ;  or 
whether,  upon  the  construction  of  the  whole  will,  tliat  reversion 
passed  to  the  eldest  son,  as  parcel  of  the  manor  of  Lawleij,  in  tail, 
and  if  not,  whether  it  passed  under  the  subsequent  devise  to 
Richard  Browne?  But  upon  this  last  point  it  was  observed  by 
the  Court,  that  if  that  were  insisted  on,  there  ought  to  be  a  venire 
de  novo,  as  the  question  had  never  been  submitted  to  the  jury, 
^whether  the  200/.  had  been  paid  to  Richard  by  Robert  Browne, 
on  which  the  devise  to  him  depended.  On  the  discussion  of  these 
questions  the  particular  provisions  of  the  will,  which  are  shortly 
adverted  to  in  the  statement  of  the  case,  were  commented  upon, 
and  several  authorities  were  quoted  :  but  in  the  result  it  became 
unnecessary  to  decide  these  questions,  and  another  which  arose 
out  of  the  case,  namely.  Whether  the  recovery  suffered  by  Ro- 
bert Browne  the  son,  supposing  he  was  only  tenant  in  tail  of  that 
reversion,  operated  to  pass  it.  But  the  principal  questions,  and 
those  on  which  only  the  judgment  of  the  Court  turned,  were. 
Whether,  admitting  that  Tho.  Burton,  who  claimed  by  convey- 
ances from  Robert  Browne,  had  at  one  time  the  reversion  in  fee 
of  Hunt's  and  Jones's  tenement  in  bin  ;  such  reversion  were  de- 
vested and  turned  into  a  right  of  entry  or  action  by  the  operatioa 
of  the  fine  levied  by  Philip  BrowneXhe  tenant  for  life  :  and  if  so, 
whether  such  right  of  entry  or  action  could  pass  by  Tho.  Bur- 
ton's will,  without  his  having  made  a  previous  entry  in  his  life- 
time to  avoid  such  fine  ? 

There  was  also  another  question  on  the  first  argument,  upon 
the  eflfect  of  the  recovery  stated  to  have  been  suffered  by  Robert 
Burton,  one  of  the  lessors  of  the  plaintiff,  in  Mich.  1798.  That 
recovery  was  stated  at  full  length  in  the  special  verdict,  (the  sub- 
stance only  of  the  other  recovery  and  fines  being  stated ;  a  prac- 
tice which  the  Court  commended),  because  there  was  no  deed 
stated  to  lead  the  uses  of  it :  and  therefore  it  was  attempted  to  be 
argued  that  the  lessor  of  the  plaintiff,  who  appeared  to  vouch  and 

eutered 


IN  THE  Forty-seventh  Year  of  GEORGE  lit.  560 

entered  into  warranty,  and  against  whom  there  was  judgment  of         1807. 
recovery,  was  estopped  to  say  that  the  estate  did  not  pass  out  of     ^ 
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hjm  to  the  use  of  the  recoveror.  1  hough  it  was  argued  on  the  ao-uintt 
other  side  that  Robert  Burton,  the  lessor  of  the  plaintiff,  appeared  Fokrester. 
then  to  be  out  of  possession  :  and  thai  it  did  not  thereby  appear, 
nor  was  found  by  the  special  verdict,  that  Griffiths  and  the  other 
persons  who  sued  out  the  writ  were  seised  of  the  freehold  at  the 
time ;  so  that  there  was  no  good  tenant  to  the  praecipe :  and  that 
at  any  rate  where  no  deed  to  lead  the  uses  appeared,  the  reco- 
very would  enure  to  the  old  uses  under  the  will  of  Thos.  Burton. 
But  no  notice  was  taken  of  this  latter  point  on  the  second  ar- 
gument. The  Court  took  time  to  consider  of  their  opinion  till 
now,  when  judgment  was  delivered  by 

Lord  Ellenborough  C.J. — On  the  trial  of  this  ejectment 
at  the  Summer  assizes  for  the  county  of  Salop  1805,  and  which 
was  brought  to  recover  a  certain  tenement  called  Hunt's  and 
Jones's,  in  the  parish  of  Wellington  in  that  county,  the  jury  * 

found  a  special  verdict  stating,  That  Richard  Browne  being  seised 
in  fee  of  the  manor  of  Lawley,  of  which  a  certain  tenement  called 
Hunt's  and  Jones's  was  parcel,  by  his  last  will  and  testament  in 
writing,  duly  attested  so  as  to  pass  real  estates,  dated  the  22d  of 
Mai/  1677,  devised  all  his  messuages,  lands,  tenements,  and  [561  3 
hereditaments,  and,  inter  alia,  the  manor  or  lordship  of  Lawlei/,  ' 

(excepting  the  estate  thereby  after  devised  to  j4nn  Browne,  Philip 
Browne,  and  Eleanor  Browne,  in  and  to  the  tenement  to  them,  , 
or  one  of  them,  thereafter  limited  and  appointed,)  to  Robert 
Browne  his  eldest  son,  to  have  and  to  hold  the  same  (except  as 
therein  after  excepted)  to  his  said  son  Robert  Browne,  and  the  heirs 
of  his  body  lawfully  begotten,  with  divers  remainders  over.  Ex- 
cept, and  always  reserved  out  of  tlie  said  grant,  all  that  one  tene- 
ment known  by  the  name  of  Hunt's  arid  Jones's  tenement :  all 
which  said  last-excepted  messuage,  lands,  and  premises,  and 
every  part  thereof,  he  thereby  gave  and  bequeathed  to  his  wife, 
j4nn  Browne,  Philiphis  son,  and  Eleanor  his  daughter,  for  and 
during  the  term  of  the  natural  lives  of  the  said  Philip  and  Eleanor 
and  the  longest  life  of  them  :  and  after  the  decease  of  the  sur- 
vivor of  them,  the  said  Philip  and  Eleanor,  then  the  reversion 
and  remainder  of  the  said  excepted  messuage  and  premises  to  re- 
main and  be  to  the  executors  and  assignees  of  the  said  Philip  for 
the  term  of  40  years,  &c.  That  on  the  Istof  J««e  1677  Richard 
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Browne,  the  testator,  died  seized,  without  altering  his  will ;  and 
that  in  Michaelmas  term  1677  Robert  Browne  his  eldest  son, 
suffered  a  recovery  of  the  manor  of  Lawley,  the  uses  of  which 
were  declared  to  be  to  himself  in  fee.  And  on  the  SOth  of  April 
1682  made  his  will,  duly  attested  to  pass  real  estates,  and  there- 
by devised  the  manor  oi Lawley  to  T.  Langley  and  C.  Cludd  and 
their  heirs,  in  trust  to  sell;  and  died  on  the  1st  of  July  1682, 
without  altering  his  will.    That  by  indentures  of  lease  and  re- 
lease, dated  the  SOth  of  June  and  2d  of  July  1683,  Langley  and 
Cludd conveyed  the  same  to  Thomas  Burton  \n  fee.    That  Ann 
Browne  and  Eleanor  Browne  died  in  1723,  leaving  Philip  Browne 
surviving  ihem,  who  thereby  became  sole  seized  of  the  said  tene- 
ment called  Hunfs  and  Jones's  for  the  term  of  his  life,  with  a  re- 
mainder to  the  said  Philip  for  the  term  of  40  years  :  and  after- 
wards in  Hilary  term  7  Geo.  2.  17S3-4,  levied  a  fine  with  procla- 
mations of  the  said  tenement  to  the  use  of  William  Forrester  and 
his  heirs ;  who  thereupon  entered.    That  on  the  28th  of  Novem- 
ber 1735  Thomas  Burton  made  his  will,  duly  attested  to  pass  real 
estates,  and  thereby  devised  the  manor  of  Lawley  to  Robert  Burton 
for  life ;  remainder   to  trustees  to  preserve  contingent  remain- 
ders, &c. ;  remainder  to  his  first  and  other  sons  in  tail ;  which 
first  son  the  lessor  of  the  plaintiff  is.  That  on  the  13th  of  Febru- 
ary 1735-6  Thomas  Burton  died.  That  on  the  1st  of  J,uly  1733 
Philip  Browne  died.     That  on  the  24th  of  June  1803  Robert 
Burton,  the  son  and  devisee  of  Thomas  the  devisor,  died,  leaving 
his  son  thelessorof  the  plaintiff  his  heir  at  law,  who  entered  upon 
the  tenement  in  question  on  the  1st  of  June  1805,  to  avoid  all 
fines  levied  thereof.    That  on  the  1st  of  July  1778  the  term  for 
40  years  in  the  premises  which  had  belonged  to  Philip  Browne 
expired. 

This  special  verdict  has  been  twice  argued,  and  each  time  very 
ably  by  the  counsel  on  both  sides,  and  several  points  have  been 
made;  but  it  will  not  be  necessary  to  notice  any  excepting  those 
upon  which  the  opinion  of  the  Court  is  founded ;  as  the  other 
points  were  either  abandoned  in  the  course  of  the  argument,  or 
do  not  touch  the  questions,  upon  which  the  Court,  after  very 
anxious  consideration,  have  made  up  their  minds,  and  which  in 
their  judgment  will  determine  this  case.  Those  questions  are 
two  :  first,  whether  the  fine  levied  by  Philip  Browne  devested 
the  estate  of  Thomas  Burton  the  reversioner.  And,  2dly,  sup- 
posing 
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posing  that  it  did,    whether  the  interest  which*   remained  in         1807. 
Thomas  Burton^  after  the  fine  levied,  passed  by  his  will.  Goodbight 

For  the  plaintiff  it  was  said,  that  if  the  tenant  for  life  levy  a  against 
fine,  the  reversioner  or  remainder-man  is  not  bound  to  enter  till  ^p"""^^^^* 
the  regular  determination  of  the  preceding  estate  :  and  that  the 
alienation  of  the  tenant  for  life  only  accelerated  the  period  of  his, 
the  reversioner  or  remainder-man's,  right  of  entry,  but  did  not 
take  that  right  away  when  the  life  should  have  determined.  That 
it  is  no  where  said,  that  the  fine  of  a  tenant  for  life  turns  the 
estate  of  the  reversioner  into  a  right,  as  the  fine  of  tenant  in  tail 
does.  That  during  the  life  of  the  tenant  for  life  a  fine  does  not 
affect  the  remainder-man.  That  there  is  a  distinction  between 
alienations  which  turn  estates  to  a  right,  and  such  as  do  not. 
Co.  Litt.  327  b.  That  there  can  be  no  disseisin,  unless  the  free- 
hold is  taken  from  the  tenant.  Litt.  sect.  279*  Co.  Litt.  181. 
a.  ib.  153.  And  as  the  tenant  for  life  has  the  freehold,  he  can 
by  no  act  of  his  own,  snch  as  a  fine  levied  by  himself,  be  ousted 
of  the  freehold.     That  there  is  a  wide  difference  between  a  man  ' 

being  ousted  by  the  wrongful  act  of  a  stranger,  and  the  levying  a 
fine  by  a  tenant  for  life,  who  is  not  turned  out  thereby.  That 
supposing  the  fine  could  have  the  effect  contended  for,  if  it  had 
been  levied  of  the  manor  of  Lansley,  it  could  have  no  such  effect, 
as  it  was  levied  only  of  Hunt's  and  Joneses  tenement,  vvhich  was 
parcel  of  the  manor  of  which  Thomas  Burton  was  in  possession : 
for  if  any  rent  had  been  reserved  for  that  tenement  to  the  lord, 
be  might  have  distrained.  Litt.  sect.  590,  591.  That  a  man 
cannot  be  ousted  of  a  reversion,  so  long  as  his  tenant  is  in  pos- 
session. Shep.  Touch.  23.  That  rent  and  common  are  not  barred 
by  a  fine ;  and  that  they  do  not  differ  in  this  respect  from  a  rever- 
sion. And  for  these  reasons  it  was  insisted,  inasmuch  as  Thomas  [  564  } 
Burtondied  during  the  life  of  Philip  Browne  the  tenant  for  life, 
(who  had  a  lawful  estate  for  his  life,  and  during  whose  life  Tho' 
mas  Burton  was  not  bound  to  enter  for  the  forfeiture,)  that 
Thomas  Burton  had  such  an  interest  as  would  pass  by  his  will. 
And  as  to  the  case  put  by  Litt.  sect.  416.  which  was  relied  on 
for  the  defendant,  it  wag  said,  that  it  is  not  there  stated,  whe- 
ther the  tenant  for  life  was  living  during  the  continual  claim ; 
but  that,  upon  comparing  the  text  with  the  commentary,  it 
would  appear  that  he  must  have  been  dead  ;  and  therefore,  that 
it  only  amounted  to  this,  that  if  a  party  do  not  enter  within  five 
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years  after. lie  is  boand  to  enter,  the  right  will  be  bound  :  but 
that  it  was  no  authority  to  shew  that  the  estate  would  be  devested 
during  the  life  of  tenant  for  life.  That  the  continual  claim  can 
only  be  necessary  to  prevent  an  entry  being  tolled :  but  that  here 
Thomas  Burton  was  not  bound  to  enter  during  Philip  Browne's 
life;  for  which  a  Vesei/  482.  was  cited  as  an  authority.  But  it' 
this  were  otherwise,  it  was  contended  on  the  authorities  of  Roe 
V.  Jones,  1  //.  Black.  30.  3  Term  Rep.  94.  Smith  v.  Coffin, 
2  //.  Black.  Rep.  444.  Roe  v.  Griffiths^  1  Black.  Rep.  606.  Good- 
title  V.  Wood,  cited  in  S  2'erm  Rep.  94.  and  reported  in  IVilles 
211.  that  Thomas  Burton  had  an  interest  which  was  deviseable. 
For  the  defendant,  it  was  on  the  other  hand  insisted,  that  the 
fine  levied  by  Philip  Browne  devested  the  reversion  of  Thomas 
Burton ;  leaving  nothing  in  him  but  a  mere  right  of  entry;  which 
is  not  deviseable,  though  it  may  be  released :  and  in  support  of 
that  position  were  cited  Shep.  Touch.  325.  Litt.  sect.  347.  Co, 
Litt.  214.  a.  and  9.QQ.  a.  and  48.  h.  Perkins,  sect.  86.  (edit. 
1642),  and  Lord  Eldon's  doctrine  in  The  Attorney-General  v. 
Vigor,  Q  Ves.jun.1Q1.  And  this  latter  case  was  distinguished  from 
that  of  Roe  v.  Jones,  1  H.  Black.  SO.  and  3  Term  Rep.  94.  by 
observing,  that  in  that  case  the  devisor  devised  all  he  had  ever 
had  ;  but  in  this  case  the  devisor,  whose  interest  had  been  de- 
vested by  the  operation  of  the  fine,  had  nothing  left  in  him  which 
he  could  make  the  subject  of  devise  by  his  will.  And  to  shew 
that,  the  fine  devested  the  remainder,  Litt.  sect.  416.  and  Lord 
Cokes  comment  on  it,  and  Focus  v.  Salisbury,  Hardress  401,  2. 
were  relied  on.  The  passage  in  Littleton,  it  was  said,  proved, 
that  without  continual  claim  of  the  tenant  for  life,  the  remain- 
der-man in  fee  could  not  enter;  because  the  remaiiider  would 
be  devested  by  the  fine :  and  that  in  Focus  v.  Salisbury  Lord  Hale 
had  expressly  stated,  that  a  fine  by  tenant  for  life  displaced  the 
estate  in  remainder :  distinguishing  between  a  fine  by  tenant  for 
years,  and  tenant  for  life  :  saying,  that  the  fine  of  the  first  dis- 
placed no  estate  ;  but  that  the  fine  of  the  latter  did.  And  in 
answer  to  the  argument  derived  from  the  circumstance  of  the 
fine  having  been  levied  of  Hunt's  and  Jones's  tenement,  and  not 
of  the  manor  ;  it  was  said,  that  the  effect  of  the  fine  was  to  se- 
parate that  tenement  from  the  manor;  which  we  are  of  opinion^ 
that  it  did;  and  that  the  fine  devested  the  estate  of  Thomas  Bur- 
ton:  and  that  the  authorities  oiled;  viz.  Co.  Litt.  251.  327.  b. 

and 
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and  Focus  v.  Salisbury,  Hard.  401.  are  in  point.    And  that  the         1807. 
answer  of  my  brother  Williams,  viz.  "  That  a  remainder-man  is  ~~~' 

.      .  .  Tw  ^  ^.  111-  GoODRIGHT 

"  not  bound  smce  tlie  stat.  4  Hen.  7.  c.  24.  to  look  to  his  estate  against 
"  till  the  determination  of  the  preceding  estates,"  is  not  satisfac-  Foukester.; 
tory:  for  though  that  statute  prevented  the  laches  of  antecedent 
remainder-men  from  prejudicing  those  who  followed  ;  as  it  did 
before  the  statute  of  non-claim  S4  Edw.  3.  c.  16.;  yet  it  has  not  [  566  } 
preserved  the  right  of  the  subsequent  remainder-men,  by  at  all 
altering  the  immediate  effect  of  the  fine  upon  the  remainders ;  but 
by  giving  all  the  remainder-men  rights  of  entry  within  five  years 
after  their  respective  titles,  &c.  should  accrue ;  and  thereby  pre- 
venting their  rights  from  depending  on  the  conduct  of  the  per- 
son, whose  right  of  entry  accrued  immediately  on  the  forfeiture. 
And  this  position  we  think  warranted  by  the  following  cases  : 
Moor  7l.pl.  192.  cited  in  3  Co.  78.  b.  as  Laune  and  Takers  case. 
Cro.  Eliz.  220.  Smy  v.  .luneand  Others.  2  Lev.  32.  Whaley 
V.  Tankard.  And  Salvin  v.  Clark,  in  Cro.  Car.  1.57.  And  our  , 
opinion  is,  that  the  effect  of  Philip  Browne's  fine  was  to  devest 
the  estate  in  reversion  of  Thomas  Burton;  leaving  in  him  only  such 
right  of  entry  as  the  forfeiture  incurred  by  reason  of  the  fine  au- 
thorized him  then  to  exercise  :  and  if  that  should  not  be  there~ 
upon  presently  exercised  by  him,  leaving  in  him  a  future  right  of 
entry  to  be  exercised  within  five  years  atter  the  determination  of 
the  estates  for  life,  and  of  the  remainder  for  the  term  of  40  years 
As  to  the  argument  of  my  brother  Williams,  grounded  on  the 
position,  that  a  man  cannot  be  ousted  of  his  reversion  so 
long  as  the  tenant  for  life  is  in  the  possession  ;  it  is  sufficient  to 
observe  that  in  this  case  the  tenant  for  life  did  not  continue  in 
possession  after  the  fine  levied  ;  but  gave  to  the  conusee  of  the 
fine  a  seisin  and  possession  adverse  to  the  interests  of  the  rever- 
sioner. 

This  brings  on  the  consideration  of  the  2d  question  ;  which  is, 
whether  such  right  of  entry  be  deviseable:  and  we  are  of  opinion 
that  it  is  not  deviseable.  For  such  right  is  certainly  not  assign- 
ftble  by  the  common  law  ;  nor  does  it  fall  within  the  words  of 
the  Stat.  32  H.  8.  c.  1.,  which  are,  "  having  manors,  lands,  f  567  j 
*'  tenements,  or  hereditaments;''  nor  of  the  stat.  ."34  and  35  Hen.  8. 
c.  5.  s.  4.  which  are,  "  Having  a  sole  estate  or  interest  in  fee 
**  simple  of  and  in  any  manors,  lands,  tenements,  rents,  or  other 
"  hereditaments,  in  possession,  reversion,  or  remainder."  If 
th«  devise  of  Thomas  Burton  were  stated  upon  record  in  any 
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I8O7.  pleadings  at  common  law,  what  description  of  interest^  falling 
within  these  words,  could  he  be  stated  to  have  had  at  the  time  of 
against  ^^^  devise  ?  Tlie  opinion  of  Lord  Eldon  in  2'he  Attorney-General 
FoHBEsTER.  y.  VigoT,  8  Fcs.  juu.  282.  was  certainly  against  it:  arid  the  case 
of  jRoe  V.  Griffiths,  1  Black.  Rep.  606.  Goodtitlev.  Wood,  fVilles 
311.  and  Roe  v.  Jones,  S  Term  Rep.  94.  do  not  shew  that  such 
right  of  entry  is  deviseable;  as  in  those  cases  the  devisors  devised 
all  the  interest  they  had  ever  had.  And  Lord  Thurlow,  1  Ves. 
jun.  9,55.  supposed,  in  order  to  bring  executory  interests  within 
the  statutes  of  wills,  that  they  must  have  been  considered  as  exe- 
cuted by  the  statute  of  uses  ;  which  is  a  very  diflFerent  interest  from 
a  right  of  entry  for  the  purpose  of  re-vesting  a  devested  estate. 
In  Corbet* s  case,  1  Co.  85.  b.  "  For  the  construction  of  wills, 
^'  this  rule  was  taken  by  the  justices  in  their  arguments  ;  that 
"  such  an  estate,  which  cannot  by  the  rules  of  the  common  law 
"  be  conveyed  by  act  executed. in  his  life,  by  advice  of  counsel 
"  learned  in  the  law,  such  estate  cannot  be  devised  by  the  will 
"  of  a  man  who  is  intended  by  law  to  be  inops  consilii:"  from 
whence  it  may  be  inferred,  that  out  of  that  interest,  in  which  by 
act  executed  in  a  man's  life  it  is  not  possible  to  create  any  estate, 
no  estate  can  be  created  by  his  will.  And  in  Butler  and  Baker's 
case,  3  Coke  32.  a.  it  is  said,  "  without  question  that  which  a  man 
"  cannot  dispose  of  by  any  act  in  his  life  shall  not  be  taken  for 
[  568  ]  "  any  of  his  manors,  &c.  whereof  he  may  devise  two  parts  by 
"  authority  given  him  by  the  statute."  And  in  Lord  Mountjoy's 
case,  Godbolt  17.  it  is  laid  down,  "  that  the  statute  of  wills, 
"  32  Hen.  8.,  that  it  shall  be  lawful,  &c.  to  devise  two  parts,  &c. 
''  respects  only  such  things  as  are  deviseable  :"  but  a  right  of 
entry  is  not  deviseable  ;  and  therefore,  according  to  the  terms  of 
the  statute  and  the  .authority  of  that  case,  is  not  deviseable.  For 
these  reasons  we  are  of  opinion,  that  there  must  be  judgment 
for  the  defendant.  And  whatever  mischief  or  i)ard3hip  may  at- 
tend the  decision  of  this  case,  or  may  be  expected  to  arise  from 
the  application  of  the  same  rule  to  other  cases,  it  is  an  inconve- 
nience which  can,  if  our  judgment  be  well  founded,  only  be  re- 
medied by  positive  law.  And  the  propriety  of  applying  such  a 
remedy,  whereby  the  same  rights  of  entry  and  action  which  be- 
long to  the  heir  may  be  extended  to  the  devisee,  is  a  question 
particularly  fit  for  the  consideration  of  the  legislature.  Upon 
the  law  as  it  now  stands,  we  feel  ourselves  obliged  to  give 
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The  King  against  Sarah  Seale.  Tuesday, 

"=*  June  16th. 

THE  following  conviction  upon  the  stat.  42  Geo,  3.  c.  IIQ.  The  Stat.  4. 

against  unauthorised  lotferies,  &c.  was  returned  by  certii*-  ^'  ^  ^;  ]}^' 

.  .  „,        .  .      ,  against  ille- 

rari  into  this  court — "  City  and   Liberty  of  Westminster,  in  the  jjal  lotteries 

county  o(  Middlesex ;   to  wit — Be  it  remembered,  ihat  on   the  dnecfiiijj  th 

4th  March  47  Geo.  3.  See.  *^t  the  public  office  in   Great  Mai-  disinljiited 

borough- street  (a),  in  theparish  of  St.  James,  within  the  liberty  of  l^Sd  \n  the 

JV.  &c.  J.  Nicholls  of  Picadilli/,  &c.  one  of  the  overseers  of  ihe  j,^",!'^  j  r 

poor  of  the  parish  of  St.  James,  within  Ihe  said  liberty,  &c.  mer,  and 

comes  before  me  P.  N.  Esq.  one  of  the  justices  of  our  lord  tiie  ''^  /"  ^''^ 

king,  assigned  to  keep  the  peace  in  and  for  the  said  city  and  li-  preliendino- 

berty,  &c.  and  giveth  me   the  said  justice  to  be  informed,  lint  orseciiriiijr 

S.  Seale,  of  Walker's  court,  &c.  within  the  liberty,  &c.,  single  j,  co'nvk'tion 

woman,  after  the  passing  of  the  act  (42  Geo.  3.  c.  1 IQ)  &c.  viz.  directing  tli. 

on  the  Ijth  February  1807,  at  the  said  parish,  &c.  did  unlaw-  L*^'.'^'/^  J^,*^ 

r   II  J         .  /•  .  r  i-      7i/  r    I  -.  .  distributed  fl 

lully  receive  and  take  of  and  Irom  G.  Mai/^  ot  the  said  parish,  t/ie  law  di- 

&c.    \s.  3d. ;   and  in  consideration  thereof  did   then  and  there  *"*'^'*'  w'tliou 

promise  and  agree  to  and  with  the  said  (jr.  31.  to  pay  to  him  to  whom  tlK 

]/.  Is.  upon  a  certain  event  and  contingency  relative  and  appli-  l^s!  third  i,s 

cable  to  the  drawing  of  a  certain  ticket  numbered  9,  in  a  cer-  (Tiip^je^ 

tain  unlawful  game  or  lottery  called  a  Little  Goe  ;  the   same  lieinf^nncer- 

being  a  game  or    lottery  not  ahthorised  by  parliament;    con-  |/""^ 's  bad. 

trary  to  the  said  act,  Sec. :  whereby  and  by  force  of  the  said  sta-  not  appear 

tute  the  said  S.  Seale  hath  forfeited  100/.  &c.    And  afterwards,  <hat  liiere 

on  the  said  4th  of  March  1807,  at  the  public  office  in  Great  Mai-  a'^y  '."if^af 

borough-street  aforesaid  in  the  said  parish,   &c.  the  defendant  ?'$  '""tMy,  if  it 

brought  before  me  the  said  justice  at  the  public  office  aforesaid,  by  .p  *^''^^*" 

W.  C.  and  J.  B.  two  of  the  beadles  of  the  parish  of  St.  James  noy  was 

aforesaid,  &,c.  and   charged  before  me   with  being  guiliy  of  the  *i''^^"  *"■■ 

•  1      «•  •      J-        I  1  1  •  .      .        '    .  that nnrrtose 

said  otience  contained  in  the   said  complaint   and  information.  *r  oCO    I 

Whereupon  I,  the  justice  aforesaid,  do  now  here  proceed  to  in- 
quire and  examine  into  the  circumstances  of  the  case,  &c.  in 


Ca)  It  was  admitted,  after  some  discussion,  that  this  description  did 
not  sufficiently  denote  that  the  conviction  were  made  by  one  of  the 
Police  Magistrates,  under  the  stat.  42  Geo.  3.  c.  76,  &c. 
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1807.  tlie  presence  and  hearing  of  llie  defendant.  And  thereupon,  on 
the  same  day,  &c.  at  the  Public- office  inGreatMarlhorQiigh-street, 
aforesaid,^'  &c.  The  conviction  then  proceeded  to  set  out  the 
evidence  given  by  the  witnesses,  whereby  it  appeared  that  the 
offence  was  committed  by  the  defendant  on  the  15th  of  Febru- 
ari/  last,  at  a  house  in  Walker' s-court  in  the  parish  of  St.  James*, 
where  she  was  found;  and  that  on  their  going  there  again  on 
the  4th  of  March  the  defendant  prevented  ihem  by  force  from 
making  any  further  examination.  That  the  defendant  was 
called  upon  for  her  defence,  but  did  not  produce  any  evidence 
to  prove  that  she  was  not  guilty,  &c.  Tlie  conviction  then 
proceeded;  **  And  thereupon  all  and  singular  the  premises  be- 
ing heard,  &c.  it  manifestly  appears  to  me,  the  said  justice, 
that  the  defendant  is  guilty  of  the  premises  and  offence  charged 
upon  her  in  and  by  the  said  complaint  and  information.  It  is 
therefore  considered  by  me,  &c.  that  the  defendant  be  convict- 
ed, and  she  is  by  me  the  said  justice  accordingly  convicted,  of 
the  offence  charged  upon  her  in  and  by  the  said  charge  and  in- 
formation ;  and  for  which  said  offence  I  the  said  justice  do  ad- 
judge her  the  said  S.  Seale  to  forfeit  and  pay  100/.  to  be  applied 
and  distributed^  when  paid,  as  the  law  doth  direct :  and  the  said 
defendant  is  now  here  by  me  required  immediately  to  pay  such 
penalty  of  lOOZ.  which  she  neglects  and  refuses  to  do  :  tiierefore 
I  the  said  justice  do  adjudge  the  said  defendant  to  be  committed 
to  Tothillfields  Bridewell,  there  to  remain  for  six  calendar  months, 
without  bail  or  mainprize,  and  without  appeal,  or  until  such  pe- 
nalty of  J 00/.  shall  be  satisfied.  Jn  witness,  &c.  at  the  Public- 
office  in  Great  Marlborough-street"  &c. 

Marryat  took  several  objections  to  the  conviction,  the  prin- 
cipal of  which  arose  on  the  5th  section  of  the  act;  directing 
the  penalty  to  be  applied,  one-third  to  the  king,  another  third 
to  the  use  of  the  informer  or  informers,  and  the  remaining  third 
to  the  person  or  persons  apprehending  or  securing  the  offender. 
And  the  last  description  of  persons  being  uncertain,  he  con- 
tended that  the  justice  having  only  adjudged  the  distribution  of 
the  penalty  as  the  law  directs,  without  specifying  to  whom  in 
particular  the  last  third  should  be  paid,  the  conviction  was  bad 
for  uncertainty :  and  he  referred  to  Rex  v.  Dimpsey  {a)  as  in 

(a)  2  Term  Rep.  dQ, 

point 
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point.  There  the  objects  of  the  distribution  were  certain, 
namely,  the  party  grieved,  and  the  poor  of  the  parish  ;  but  the 
proporiion  to  each  was  left  in  the  discretion  of  the  magistrate : 
here  the  proportions  are  certain,  but  the  persons  are  not  all  as- 
certained :  the  principle  is  the  &ame.  Here  also  an  additional 
inconvenience  would  ensue  to  the  defendant ;  who  cannot  tell 
to  whom  to  pay  the  penalty,  in  order  to  get  discharged ;  and  it 
can  only  be  paid  to  those  to  whom  it  is  given  by  the  act.  It  is 
not  even  stated  in  fact  who  did  apprehend  or  secure  the  defen- 
dant ;  and  it  cannot  be  implied  from  the  term  used,  that  she 
was  brought  before  the  magistrate  by  the  two  beadles.  In  Kex 
V.  Priest  (a)  a  conviction  adjudging  a  distribution  of  part  of  a 
penalty,  which  the  statute  on  which  it  assumed  to  be  founded 
directed  to  be  paid  to  the  poor  of  the  parish,  to  be  paid  to  the 
poor  of  the  township,  was  held  void.  And  in  Rex  v.  Hall  (b)  a 
commitment  in  execution  on  the  stat.  6  G.  1.  c.  48.  s.  1.  against 
cutting  down  ash  timber  trees,  for  not  paying  the  penalty  and 
charges  of  conviction,  was  held  bad,  because  the  magistrate  had 
not  ascertained  what  the  amount  of  the  charge  was.  Another 
objection  was,  that  it  did  not  appear  that  there  was  any  Little 
Goe,  &c.  But  it  was  answered  that  it  was  sufficient  that  the 
money  was  taken  for  that  purpose. 

The  Common  Serjeant,  contrd,  contended  that  the  act  having 
directed  to  whom  and  in  what  proportion  the  respective  shares 
should  be  distributed,  it  was  enough  for  the  conviction  to  ad- 
judge that  it  should  be  distributed,  as  the  law  directs,  according 
to  The  Queen  v.  Barrett  (c).  And  that  if  no  persons  could 
claim  the  3d  share  given  to  the  person  or  persons  apprehending 
or  souring  the  defendant,  by  bringing  themselves  within  that 
description,  that  share  would  remain  in  the  Crown  :  and  thac 
a  payment  to  the  magistrate  or  gaoler  for  the  Crown  would  be 
deemed  sufficient  payment  by  the  defendant  to  entitle  herself  to 
be  discharged.  But  he  also  suggested  that  the  two  beadles  who 
are  stated  to  have  brought  the  defendant  before  the  magistrate 
answered  the  description  of  persons  securing  her. 

Marryat  in  reply  observed,  that  the  act,  by  limiting  specifi- 
cally one-third  of  the  penalty  to  the  crown,  negatived  its  claim 
to  any  other  third  :  and   that  there  was  no  authoiity  given  either 

(a)  6  Term  Rep.  638.         C*)  Cowp.  60.        (r>  Salk,  383. 
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1807.  to  the  magistrate  or  the  gaoler  to  receive  the  third  share  of  the 
persons  apprehending  or  securing  the  offender.  After  conside- 
ration for  a  few  days, 

Lord  Ellenborough  C.  J.  delivered  the  opinion  of  the 
Court. 

This  was  a  conviction  before  a  magistrate  of  the  county  of 
Middlesex,  upon  an  information  for  an  offence  under  the  stat- 
42  Geo.  3.  c.  119.  s.  5.  made  "for  the  suppression  of  games  and 
lotteries  not  authorized  by  law."  The  act  directs,  "  that  where 
ihe  party  accused  shall  be  convicted  of  the  offence,  and  such 
penalties  (i.  e.  of  100/.)  shall  not  be  immediately  paid,  it  shall 
be  lawful  for  the  magistrate  to  commit  the  offender  to  prisoD' 
for  any  space  of  time,  not  exceeding  six  calendar  months,  nor 
less  than  one  calendar  month,  without  bail  or  mainprize,  and 
without  appeal,  or  until  such  penalty  shall  be  satisfied."  And 
further  directs,  "  that  every  such  penalty,  when  paid  upon  con- 
"  viction,  shall  go  and  be  applied,  one-third  thereof  to  his  ma- 
"jesty;  one-third  thereof  to  the  use  of  the  informer  or  in- 
"  formers ;  and  the  other  third  thereof  to  the  person  or  persons 
"  apprehending  or  securing  such  offender  or  offenders."  The 
information  and  evidence  given  in  support  of  the  same,  as  stated 
in  the  conviction,  appear  to  have  warranted  the  magistrate  in 
drawing  thcrefron^  the  conclusion  he  did,  viz.  that  the  de- 
fendant was  guilty  of  the  offence  charged  upon  her.  The  con- 
viction then  further  proceeds  in  these  words:  "It  is  therefore 
"  considered  by  me,  the  said  justice,  that  the  said  Sarah  Seale 
"  be  convicted,  and  siie  is  by  me,  the  said  justice,  accordingly 
"  convicted  of  the  offence  charged  upon  her  in  and  by  the  said 
"  charge  and  information  ;  and  for  which  said  offence  I  the  said 
"justice  do  adjudge  her  the  said  Sarah  Seale  to  forfeit  and  pay 
"  the  sum  of  100/.  to  be  applied  and  distributed,  when  paid  as 
"  law  doth  direct."  It  then  proceeds  to  state,  that  she  was  re- 
quired to  pay  the  penalty  immediately,  which  she  neglected,  and 
refused  to  do;  and  was  thereupon  committed  to  prison  for  six 
calendar  months,  &c. ;  in  the  terms  directed  by  the  act.  It 
has  been  argued  on  the  authority  principally  of  TAe  King  v. 
Dimpsey,2Tenn.  Rep.  96,  that  this  conviction  is  bad,  inasmuch 
as  it  contains  no  adequate  adjudication  in  respect  to  the  penalty, 
so  as  to  render  it  properly  applicable  and  distributable  amongst 
the  several  objects  of  such  distribution,  under  the  act  of  parlia- 
ment : 
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ment :  the  words  of  the  conviction  being  only,  "  to  be  applied         1807. 
and  distributed,  when  paid,  as  the  law  directs."   And  although  a 
judgment,  quod  convictus  est,  et  foris  faciat ,  or  even  perhaps  quod 
convictus  est  alone,  may,  as  was  held  in  The  King  v.  Chandler, 
(Salk.  378  )  be  sufficient,  where  the  statute,  acting  upon  the  facts 
slated  in  the  conviction,  is  competent  of  itself  to  carry  the  con- 
viction into  full  unequivocal  execution  and  effect ;  it  is  other- 
wise where  the  immediate  legal  consequences  of  the  conviction 
are  made  by  the  statute  to  depend  upon  the  discretionary  judg- 
ment of  the  Court.     If  therefore  the  punishment  which  is  to 
follow  upon  conviction  be  either  discretionary  as  to  its  kind ;  or 
being  certain  in  its  kind,  (as  a  pecuniary  penalty  for  instance,) 
is   uncertain   in    its  amount ;    or  where,    being  certain  in    its 
amount,  either  the  particular  description  of  persons,  amongst 
whom  the  distribution  is  to  take  place,  is  uncertain ;  or  the  in- 
dividuals answering  such  particular  description,  and  to  whom 
shares  of  the  penalty  are  to  be  asitigned,  are  in  any  manner  the 
subject  of  discretionary  selection  and  appointment ;  in  all  such 
cases,  the  magistrate  or  court,  before  whom  such  conviction  is        [  575  ] 
had,  must,  at  tWe  time  of  the  adjudication,  actually  exercise  his 
or  their  discretion  upon  these  particulars,  and  thereby  ascertain 
what  would  otherwise  remain  wholly  undecided  and  uncertain. 
In  the  present  instance,  the  mere  adjudication  of  a  conviction 
of  the  oflFence,  and  of  a   forfeiture  of  the  penalty  of  100/.  to  be 
distributed  as  the  law  directs,  leaves  it  wholly  undecided  whether 
there   exist  in  this  case  the  last  of   the  three  descriptions  of 
persons,  amongst  whom  the  penalty  is  to  be  distributed  under 
the  act;  viz.  " persons  apprehending  or  securing  the  o^ender." 
This  description  is  not  specifically  and  in  terms  applied  to  any 
person  or  persons  whatever  on  the  face  of  this  conviction :  it  is 
therefore  left  to  be  supplied  by  argument  and  inference,   whe- 
ther there  be  any  such  persons  in  this  case  to  whom  the  descrip- 
tion in  the  act  of    parliament   applies ;    and  whether  the  two 
persons,  by  whom  the  offender  is  stated  to  have  been  brought 
before  the  convicting  justice,  were  understood  by  him,  and  must 
in  legal  conslruclioji  be  considered  by  us  as  having  been  meant 
by  him  to  take  that  one-third  part  of  the  penalty,  which  the  act 
assigns,  eo  nomine,  to  "  persons  apprehending  or  securing  the 
offender."     Nor  can  the  want  of  this  necessary  ascertainment 
of  the  objects  of  distribution  be  obviated  or  supplied  in  the 

G  g  4  way 
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was  suggested  by  Mr.  Common  Serjeant ;  i.  e.  by  considering 
tlie  uhole  penalty  as  vested  in  the  Crown,  in  the  first  instance, 
by  the  adjudicature  of  the  forfeiture;  and  all  of  it  as  still  re- 
maining in  the  Crown,  M'hich  does  not  on  the  face  of  the  con- 
viction appear  to  be  taken  out  of  it,  and  by  subsequent  adjudi. 
cation  thereof  to  belong  to  any  other  persons  well  entitled  under 
the  act  to  a  definite  portion  or  portions  of  it.     For  the  question 
still  recurs,  whether  any  persons  do  or  do  not  appear,  upon  the 
face  of  the  conviction,  to  whom  the  required  description  pro- 
perly applies  :   so   as  that,  in  the  absence  of  all  such  persons^ 
the  whole  may  be  considered  as  belonging  to  his  majesty  :  a 
point  not  only  material  to  be  distinctly  ascertained,  as  between 
the  Crown  and  such  parties ;  but  also  as  between   the  person 
convicted,   and  the  several  parties  interested  in  the  proportions 
into  which  the  penalty  is  directed  to  be  divided,   with  a  view  to 
the  due  and  convenient  satisfaction  and  payment  afterwards  of 
ihe  penalty  itself  by  the  person  convicted.      On    the   ground 
therefore  of  the  uncertainty  which  appears  upon  the  face  of  this 
conviction,  as  to  the  objects  of  that  distribution  of  the  penalty 
which  the  act  requires  to  take  place,  we  are  of  opinion  that  the 
conviction  is  defective,  and  cannot  be  sustained. 

Conviction  quashed* 


Tuesdaj/, 
June  lOth. 


Gould  and  Others  against  Robson  and  Keymer. 

ONE  Hudson  drew  a  bill,  dated  the  29th  of  September  1806, 
for  766/.,  ,at  three  months,  on  Iselin,  which  was  accepted 
by  him,  and  was  payable  to  Richardson  or  order ;  who  indorsed 
it  to  the  defendants  ;    and  these  indorsed  it  to  the  plaintiffs ; 
who  held  it  when  it  became  due,  and  applied  to  the  acceptor 
cep'tor.'agree   ^o""  payment,  and   agreed  to  receive  from  him  about  half  the 

to  take  a  new   amount,  and  to  draw  a  bill  on  him  for  the  remainder,  payable 

acceptance 

from  him  for  . 

the  remainder,  payable  at  a  future  date,  and  that  m  the  mean  time  the  holder  shall 

keep  tiie  original  bill  in  his  hands  as  a  security  ;  such  agreement  amounts  to  giving 

time  and  a  new  credit  to  the  acceptor,  and  discharges  the  indorser,  who  was  no 

party  to  such  agreement;  though  the  drawer  might  have  had  no  effects  in  the  hands 

of  the  acceptor. 

at 


If  the  holder 
of  a  bill  of 
exchange 
when  due, 
after  taking 
part  payment 
from  the  ac 
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«t  a   future  short  date  (a),  which  he  accepted ;  and  that  until         1807. 
such  last-mentioned  bill  was  paid  they,  the   plaintiffs,  should 
keep  *the  original  bill  in  their  handa  as  a  security.     And  the        against 
second   bill  being  afterwards  dishonoured  by  the  acceptor,  the      Robson. 
piaintiffij,  the  indorsees  of  the  original  bill,   brought  this  action        [  "^77  J 
on  the  bill  against  the  defendants  as  indorsers;  who  resisted  pay- 
ment, on   the  ground  that   the  plaintiffs  had  given  time  to  the 
acceptor,   by  which  they  were  discharged.     To  this  it  was  an- 
swered,   that  the  plaintiffs  had  only  endeavoured  to  get  as  much 
as  they   could   from   the  acceptor,   which   vras  so  much  in  dis- 
charge of  the  indorsers  ;   and  that  the  delay  that  had  intervened 
was  in  attempting  to  secure  the  remainder.     And  the  plaintiffs 
also  attempted  to  shew,  that  no  injury  in  fact  had  arisen  to  the 
defendants  from  the  delay  ;  for  that  there  was  cross  paper  exist- 
ing at  the  time  between  the  latter  and  ihe  acceptor.      But  this 
was  denied  by  the  defendants  ;  and  the  evidence  did  not  go  to 
shew  how  the  balance  of  that  account  stood.    But,  on  the  other 
ground,  it  appeared  to  Lord  Ellenborough  at  the  trial  merely  as 
a  case  of  geliin<j  part  payment  from  the  acceptor,  without  any 
injurious  laches  on  the  part  of  the  plaintiffs  to  the  prejudice  of 
the  defendants  ;   and  under  that  impression  a  verdict  was  found 
for  the   plaintiffs.     The  above-mentioned  facts  were,   however, 
afterwards  brought  neatly  before  the  Court,  disentangled  from 
the  collateral  circumstances  of  the  case,   upon  a  motion  for  a 
new  trial  by 

The  Attorney-G eneral,  (with  whom  was  Marryat)  who  shewed 
that  this  amounted  to  a  giving  time  to  the  acceptor  by  the 
holders  of  the  bill,  which  precluded  them  from  resorting  after- 
wards to  the  defendants,  as  indorsers  :  for  the  situation  of  the 
latter  was  thereby  altered;  they  not  having  an  opportunity  of 
enforcing  their  claim  upon  the  acceptor,  so  soon  as  they  would 
otherwise  have  had,  if  they  had  had  earlier  notice  of  the  disho-  r  573  "] 
nour  of  the  bill.  And  he  referred  to  Tindal  v.  Brown  (6)  for 
the  general  rule,  that  if  the  holder  give  time  to  the  acceptor  of 
a  bill  after  it  is  dishonoured,  the  indorser  is  thereby  discharged  ; 
and  to  Rees  v.  Berrington  (c),  where  it  was  held  that  an  obligee 
of  a  bond  with  a  surety  (which  he  assimilated  to  the  case  of  an 

(a)  Q,i.  a  monlli.  (i)  1  Term  Rep.  l67. 

(c)  2  Fw.jMrt.  540. 

indorscr 
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1807.  indorser  who  was  surety  to  (he  indorsee  for  the  acceptor)  talcing 
notes  from  the  principal  and  giving  him  fnrther  time,  without 
mgainst  cooimunication  to  the  surety,  discharged  llie  latter,  whose  situ- 
RoBSON.  ation  was  thereby  altered :  also  to  Walwijn  v.  St.  Quintin  (o), 
and  English  v.  Darley  {b),  where  the  entering  into  a  new  agree- 
ment with  the  acceptor  for  securing  the  payment  of  the  bill  was 
considered  as  a  discharge  by  the  holder  of  tlie  other  parties  on 
the  bill. 

A  rule  nisi  having  been  granted  ;  Lord  Ellenborough  C.  J. 
after  reporting  the  facts,  said,  that  his  opinion  had  been  formed 
at  the  trial  upon  considering  this  merely  as  a  case  of  part  pay- 
ment by  the  acceptor;  which  of  itself  would  not  have  dis- 
charged the  indorser;  but  that  if  llie  holder  had  made  any 
bargain  with  the  accepter  for  giving  him  further  time  for  pay- 
ment, as  the  case  now  appeared  to  be;  thereby  not  only  bind- 
ing himself  but  all  others  whose  names  were  upon  the  bill  from 
suing  upon  it  while  it  was  in  his  hands;  he  put  the  indorsers 
in  a  different  situation  from  what  tliey  were  entitled  to  be  in  ; 
and  could  not  therefore  refer  back  to  them,  when  the  acceptor 
failed  to  fulfil  the  new  contract  he  had  entered  into  with 
him. 
[  579  ]  Park  and  Bowen  however  still  pressed  to  shew  cause  against 

the  rule;  alleging  that  the  acceptor  having  no  effects  of  the 
drawer's  in  his  hands,  but  this  being  merely  an  accommodation 
bill  between  those  two,  no  injury  could  arise  to  the  drawer  or 
indorsers  from  the  delay  ;  which  differed  this  from  the  other 
cases.  They  admitted,  that  it  had  been  ruled  in  Tindal  v.  Brown, 
that  if  time  were  given  to  the  acceptor,  it  discharged  the  in- 
dorser ;  (hough  the  principal  point  there  was  as  to  the  reasona- 
bleness of  the  time  :  and  that  this  was  followed  up  by  English 
V.  Darley  ;  but  it  did  not  appear  in  the  latter  case  but  (hat  the 
indorser  might  have  been  danmified  by  the  giving  time  to  the 
acceptor.  In  the  subsequent  case,  however,  of  Clarke  v.  Devlin 
(c),  the  Court  of  C.  P.  held,  that  if  the  holder  gave  notice  to 
the  drawer  of  his  intention  to  take  a  security  from  the  acceptor, 
and  the  drawer  made  no  objection  ;  that  should  not  discharge 
him  ;   because,  as  some  of  the  Judges  there  said,  the  drawer 

(«)  1  Bos.  &  Pull.  652.  6.  (6)  2  Bos.  &  Pull.  6l. 

(c)  3  Bos.  &  Pull.  363. 

was 
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was  not  injured  :  and  that  the  ground  of  discharge  in  these  cases         1807. 
was,  that  the  holder  by  giving  time  to  the  acceptor  did  an  act 
by  which  the  drawer  was  injured.     But  the  drawer  cannot  be        against 
injured  where  he  had  no  effects  in  the  hands  of  the  acceptor  at      Robson. 
the  time  ;  and  therefore  the  principle  of  those  cases  does  not  ap- 
ply to  the  present. 

Lord  Ellenborough  C.  J.  How  can  a  man  be  said  not  to 
be  injured  if  his  means  of  suing  be  abrjdged  by  the  act  of 
another  ?  If  the  plaintiffs,  holders  of  the  bill,  had  called  imme- 
diately upon  the  defendants  for  payment  as  soon  as  the  bill  was 
dishonoured,  they  might  immediately  have  sued  the  acceptor 
and  the  other  parties  on  the  bill.  I  had  some  doubts  at  the 
trial,  but  am  inclined  to  think  now  that  time  was  given.  The  [  580  ] 
holder  has  the  dominion  of  the  bill  at  the  time:  he  may  make 
what  arrangements  he  pleases  with  the  acceptor;  but  he  does 
that  at  his  peril :  and  if  he  thereby  alter  ihe  situation  of  any 
other  person  on  the  bill  to  the  prejudice  of  that  person,  he 
cannot  afterwards  proceed  against  him.  As  to  the  taking  part 
payment,  no  person  can  object  to  it,  because  it  is  in  aid  of  all 
the  others  who  are  liable  upon  the  bill :  but  here  the  holder  did 
something  more  :  he  took  a  new  bill  from  the  acceptor,  and  was 
to  keep  the  original  bill  till  the  other  was  paid.  This  is  an 
agreement  that  in  the  mean  time  the  original  bill  should  not  be  . 
enforced  :  such  is  at  least  the  effect  of  the  agreement ;  and 
therefore  1  think  time  was  given.  His  Lordship  then  observed 
that  in  strictness  the  defendants  were  entitled  to  enter  a  nonsuit, 
the  objection  having  been  taken  at  the  trial :  but  that  if  the 
plaintiff's  counsel  thought  he  could  alter  the  present  state  of  the 
facts  upon  a  new  trial,  he  might  take  it  in  that  shape  on  payment 
of  costs.  This,  however,  was  afterwards  waved,  as  I  was  in- 
formed, and  judgment  of  nonsuit  was  entered. 
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Jnne  i7ih.  Welsford  against  Todd. 

By  sfat.  '^I  Mils  was  an  action  of  assumpsit  brought  by  the  plaintiff,  as 
adiiediiip  B  '  farmer  of  the  post-horse  duties,  to  recover  from  the  de- 
the  duty,  fendaut  the  sums  of  35.  3d.  and  Is.  Od.  as  the  duties  due  from 
winch  before  1,;,,,  jq  the  plainiiff  on  the  several  letlins:s  of  a  horse  in  man- 
was  laid  on  ,                   '^  .            .            ,         ,            .,.<.*?.    Tlif       ,                  . 

horses  let  to  "^i"  arter-mentioned.  At  the  trial  before* L(ird  rjife/iOorough  at 
hire  to  travel-   the  sittings  at  l^Vestminster  a  verdict  was  tak<  n   for  the  plaintiff 

Ihe  inileor  ^""^  ^^'  ^'''  ""  '''^  ^"^^^  count,  and  Is.  9c?.  on  the  second  count, 
staf^e,  is  now    subject  to  the  opinion  of  this  Court  on  a  case  reserved:  which. 

If    'II 

laia on  horses   ^f^^J.  ^^^  ^^.^j  argument,  was  by  desire  of  the  Court  turned  into 

let  to  hire  to  .  .    ^ .  •' 

travel  by  the       a  special  verdici,  in  substance  as  follows: 

mile  or  stage:        f^e  plaintiff  at  the  respective  times  of  letting  to  hire,  and 

and  persons  .  .  . 

licenced  by      usnig  of  the   horses  after  mentioned,  and  of  the  charging  to  and 

scheduled  of  receiving  from  J.  Lans:fe//  and  G.  Corywc^ow  after-mentioned  the 
that  act  to  let  .•  c  r.  .         j  j 

horses  to  hire   respective  sums  or  money  alter-menti(»ned,  was,    accordnig  to 

to  travel  post     the  form  of  the  statute,  the  firmer  and  collector  of  the  duties 

Dy  tlie  mile  imposed  by  the  statute  or  statutes  in  such  case  made,  in  respect 
orstage.must  .7,  •  .  ,. 

account  for      of  every  horse  hired  by  the  mile  or  stage  to  be  used  in  travelling 

the  duty  ac-  jq  Great  Britain,  for  every  mile  such  horse  was  hired  to  travel : 
cordmg  to  ,  .  '  1  1       .  r  1  ■   j     c    ■ 

schedule  B.      *""  ^^  respect   of   every   norse  hired  tor  a  less  period  ot  time 

on  such  let-     than  28  successive  days  for  drav^ing  on  any  public  road  any  car- 

as'^re  there  hi    ''^g®  "^^^d  in  travelling  post,  or  otherwise  ;  which  accrued  or 

mentioned.       became  payable   at  the   times  when   and  the  places   where  the 

Butquffireas  g^j^j  horses  hereinafter  mentioned  were  respectively  so  let,  hired, 
to  iettings  to  •  1    ,         .  r  1        , 

hire  for  the       and  used;  and   is  entitled  to  the  respective  sums  of  3s.  3d.  and 

rforytogoto      i5,  gd.  as  such  duties,  if  the  defendant  be    liable   to   pay  the 

places  and        same.     The  defendant,  being  a  person  usually  letting  horses  to 

back  again,      hire,  was  at  each  of  those  times   a  person  who  had,  according 

L  ^81  J      iQ   jj,g  form  of  the  statutes  in  such  case  maoe,   taken   out  a 

licence,  which  was  then    in  force,  and  was  then  duly  licenced 

to  let  to  hire  any  horses /or  the  purpose  of  travelling  post,  by  the 

mile,  or  from  stage  to  stage,  and  also  to  let  to  hire  lor  a  day,  or 

any  less  period  of  time  than  28  successive  days,  any  horses  for 

drawing  any  carriage  used  in  travelling  post  or  otherwise.  As  to 

the  letting  mentioned  in  the  first  count,  the  jury  found,   that  on 

r   -g^,  1       the  29ih  of  Mai/   I8O6  at  Bath  in  the  county  of  Somerset.  J. 

Langley  hired  of  the  defendant,  who  let  to  hire  to  him,  a  horse 

to 
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to  be  used  in  travelling,  and  to  travel  26  miles  in  the  following         1807. 
manner ;  viz.  J.  Lan^lev  then  and  there  informed  the  defendant 

.LI  J  11  r    1  •  r         .1       .1  *     7  WELSFORD 

that  he  wanted  to  hire  a  horse  of  bim  for  trie  then  next  day ;  ao-ainst 
upon  which  the  defendant  then  and  there  asked  Langley  whe-  Todd. 
ther  the  s:iid  horse  was  to  go  upon  that  occasion  from  Bath:  to 
which  Langley  answered,  that  he  wanted  to  ride  the  same  to 
Ilinton  Blenetty  13  miles  from  thence,  and  back  again  from 
Hinton  Blewett  to  Bath  the  same  day:  whereupon  the  defendant 
said  to  Lang/ey,  verjwell;  you  shall  have  a  good  liorse,  and  I 
shall  charge  you  5s.  for  the  same  :  which  Langley  then  and  there 
agreed  to.  And  the  horse  was  accordingly  let  and  hired  by  tlie 
said  parties  respectively;  and  was  on  the  then  next  day  used  by 
Langley  under  that  hiring  in  travelling,  by  his  riding  it  from 
Bath  to  Hinton  Blewett  and  back  agam  (the  distance  between 
the  two  places  being  13  miles)  on  a  public  road,  and  was  kept 
by  him  for  that  purpose  the  greatest  part  of  the  day.  And  the 
defendant  afterwards  on  the  same  day  charged  to  and  received 
from  Langley  (he  said  bs.  for  the  same.  As  to  the  second 
hiring,  laid  in  the  second  count,  the  jury  found  that  on  the  31st 
of  May  1806,  at  Bath,  G.  Coryndon  hired  of  the  defendant, 
who  let  to  hire  to  him,  another  horse  to  be  used  in  travelling,  and 
to  travel  1 4  miles  in  the  folloxcing  manner;  viz.  to  ride  from  Bath 
to  Bradford,  a  space  of  7  miles,  and  back  again  from  Bradford 
to  Bath  ;  for  which  the  defendant  was  to  be  paid  4s.  by  Coryn- 
don. And  the  horse  was  on  the  same  day  used  by  Coryndon 
under  the  last  mentioned  hiring  in  travelling,  by  his  riding  on 
the  same  from  Bath  to  Bradford,  and  back  again  to  Bath,  on  a 
public  road;  the  distance  between  Bath  and  Bradford  being  7 
miles.  And  the  defendant  afterwards  on  the  same  day  charged  [  5SS  ] 
to  and  received  from  Coryndon  the  said  4s.  for  the  same.  The 
jury  then  found  that  the  defendant,  at  the  proper  time  and 
place,  delivered  in  to  the  plaifitifF,  as  the  farmer  and  collector  of 
and  entitled  to  the  duties,  his  stamp-office  weekly  account  of 
the  duties  imposed  by  the  statutes  on  horses  let  to  hire  by  and 
hired  of  him  by  the  mile  or  stage  to  be  used  in  travelling  in 
G.  B.,  which  accrued  in  the  week  in  which  the  same  horses 
were  so  let  to  hire  and  used  as  aforesaid  ;  and  did  not  account 
for  or  pay,  nor  hath  accounted  for  or  paid,  to  the  plaintiff  JVels- 
fordzx\y  duty  whatsoever  in  respect  of  the  same  horses  so  let  to 
hire,  &c.     That  the  said  horses,  before  either  of  them  had  been 

so 
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Welsford 

af^ainU 

'Todd. 


[  584  ] 


so  let,  hired,  or  used  as  aforesaid,  but  in  the  same  year,  had 
been  returned  by  the  defendant  to  the  assessor  under  the  stat. 
43  Geo.  3.  c.  l6l.  and  45  Geo,  3.  c.  13.  as  horses  kept  for  the 
purpose  of  letting  to  hire,  in  order  that  the  defendant  might  be 
assessed  for  the  same  under  those  statutes ;  and  the  defendant  had 
been  rated  and  assessed  for  the  same  under  those  statutes,  viz. 
under  schedule  E.  annexed  to  the  last  of  those  statutes  ;  and 
had  paid  to  the  assessor  for  the  king's  use  for  the  year  in  which 
the  same  were  so  let,  hired,  and  used  as  aforesaid,  2/.  Bs.  for 
each  of  those  horses.  That  the  said  horses  have  not,  either  of 
them,  ever  been  let  by  the  defendant,  save  as  aforesaid,  before 
the  commencement  of  this  action,  which  was  commenced  on 
the  17th  of  June  1806. 

After  the  decision  of  the  case  of  The  King  v.  Toolet/(a)  upon  the 
Stat.  25  Geo.  3.  c.  51.  s.  4.  that  the  letting  of  a  horse  to  hire 
(which  in  that  case  was  by  a  butcher  in  a  town  to  a  neighbour  of 
his,  an  officer  of  the  spiritual  court)  for  the  purpose  of  going  upon 
business  from  one  town  to  another  and  back  again  on  the  same 
day,  was  not  such  a  letting  to  hire  for  the  purpose  of  travelling 
post,  within  the  popular  sense  of  those  v/ords,  as  subjected  the 
owner  of  the  horse  to  the  penalty  imposed  by  that  act  for  want  of 
taking  out  a  licence  for  that  purpose  ;  the  case  of  The  King  v. 
Swift  (6)  \"as  decided  in  the  Exchequer,  which  was  considered  as 

throwing 

(a)  3  Term  Rep.  69. 

(b)  The  following  note  was  furnished  to  the  counsel  in  the  cause, 
as  having  been  taken  by  a  short-hand  writer. 

The  King  against  Swift. 
Exchequer  Mich.  30' Geo.  3. 
This  was  a  scire  facias  in  the  exchequer  upon  the  bond  entered  into 
by  the  defendant,  under  the  stat  25  Geo.  3.  c.  51.,  on  receiving  his 
licence  ;  to  which  he  pleaded  performance  :  and  the  Attorney-General 
in  the  replication  assigned  several  breaches  tipon  letting  of  horses  to  go 
from  Liverpool  to  Preston,  and  other  short  distances,  within  the  limits 
of  the  act  for  regulating  the  Liverpool  hackney  coaches.  After  full 
argument. 

Eyre  Ch.  B.  gave  judgment.  The  question  in  this  case  will  depend 
principally  upon  the  construction  of  the  42d  section  of  the  stat.  25  Ceo. 
3.  c.  51.,  imposing  duties,  first,  on  horses  hired  by  the  mile  or  stage  ; 
secondly,  on  horses  hired  for  a  day  or  any  less  period  of  time,  for  draw- 

ius 
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throwing  great  doubt  upon  the  former  decision,  though  it  did  not  1807. 

in  terms  profess  to  overrule  it.     The  stat.  25  Geo:  3.  c.  31.  on      ^  ■ 

which  those  *decisiona.  turned,  required,  s.  4.  that  "  every  post-  ^Ji^lfj^^ 

"  master,  Todd. 

*[  586  J 


ing  on  any  public  road  any  coach  or  other  carriage  used  in  travelling 
post.  It  is  to  be  observed  that  the  language  of  this  section  is  as  general 
as  it  can  be  ;  every  horse  hired  by  the  mile  or  stage  shall  be  deemed  to 
be  travelling  post.  If  it  is  to  be  restrained  to  a  particular  sense,  not  ^^cry 
horse  hired  by  the  mile  or  stage,  but  certain  horses  hired  by  the  mile  or 
stage,  for  particular  purposes,  are  to  pay  the  duty.  The  context  must 
not  only  support  but  demand  such  a  restriction :  especially  as  the  words 
describing  the  purposes  of  the  hiring  are  here  omitted  for  the  iirst  time, 
and  therefore  it  should  seem  studiously  omitted.  If  we  look  back  to 
the  context,  it  will  be  very  clearly  seen,  that  the  great  object  of  taxa- 
tion was  travelling  post  in  its  popular  sense;  which  popular  sense  agrees 
with  the  legislative  dehuition  of  the  term  travellinp;  post  in  the  act  of  the 
8  Ann.,  travelling  several  stages  on  a  post  road,  and  changing  horses^ 
except  that  the  popular  sense  does  not  require  that  the  road  should  be 
a  post  road.  It  must  be  admitted  that  the  regulations  of  the  act  have 
this  object  in  view  throughout  all  the  clauses,  particularly  the  32daud 
33d  sections.  But  though  the  aggregate  of  the  several  stages  to  be 
travelled  is  to  make  the  fund  of  the  duty  productive,  the  duty  itself 
is  charged  upon  every  separate  hiring  by  the  stage:  and  this  manner  of 
charging  the  duty  is  at  ouce  breaking  the  chain  and  reducing  it  to 
the  several  links  of  which  it  was  composed.  And  suppose  the  42d 
section  had  not  been  to  be  found  in  the  statute,  I  conceive  that  even 
Ihepopular  sense  of  travelling  post  must  have  been  relaxed,  and  that  it 
could  not  have  been  necessary,  to  make  the  duty  attach  upon  the  hiring 
to  go  one  stage,  that  the  person  hiring  should  go  on  another  stage,  or 
change  horses:  and  that  hiring  by  the  stage,  for  one  stage,  would  have 
been  deemed  a  hiring  to  be  used  in  travelling  post.  If  1  had  sent  for 
hackney  horses  to  draw  my  chaise  to  Ilounslow,  the  duty  would  have 
attached  upon  that  stage  whether  I  had  staid  there  or  proceeded  :  I 
may  add,  whether  the  chaise  were  fitted  as  a  litter,  and  I  were  to  take 
-  six  hours  in  going,  or  whether  the  horses  flow  with  me.  If  that  be  so, 
I  6nd  nothing  left  in  the  idea  of  hiring  horses  by  the  stage  to  be  used  in 
travelling  post,  as  applied  to  this  subject  of  taxation,  but  the  hiring 
hackney  horses  to  go  from  one  place  to  luiother.  It  may  be  asked,  if 
such  would  have  been  the  construction  of  the  ad,  without  the  aid  of 
the  42d  section,  why  was  that  section  introduced  ?  I  presume  for  this 
purpose ;  to  exclude  all  doubt  whether  the  legislature  meant  to  use  the 

words 
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"  master,  innkeeper,  or  other  person  in  G.  B.  who  let  to  hire 

Welsford    "  °"^  *'""®  ^"^^  the  purpose  of  travelling  post  by  the  mile,  or  from 

agaimt        "  *stage  to  stage"  &c.  should  pay  so  much  for  an  annual  licence : 

Todd.  ^oJ 
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words  travelling  post  in  the  strict  sense  in  which  travelling  post  is  defined 
by  the  stat.  8  Ann.,  that  is  travelling  several  stages,  and  changing 
horses,  upon  a  post  road.   I  am  inclined  to  think  this  was  the  object  of 
the  42d.  section ;  for  it  does  not  dispense  with  the  necessity  of  travelling 
several  stages  or  changing  horses  generally ;  it  is  travelling  several  stages 
on  a  post  road,  or  changing  horses,  which  I  construe  changing  horses 
on  a  post  road ;  understanding  this  to  be  a  plain  reference  to  the  statute 
oi Ann,  which  is  in  these  words;  "  travelling  several  stages  on  a  post 
road,  and  changing   horses;"  not   saying  changing  horses  en  a  post 
road:"  but  that  undoubtedly  is  its  sense.    What  fortities  my  observa- 
tion is,  that  the  subsequent  members  of  the  section  dispense  with  no- 
thing  but  what  immediately  belongs  to  the  Post-otfice;  "although 
there  shall  not  be  any  post-house,  and  although  there  shall  not  he  any 
post  settled  or  established  on  the  road  or  on  any  part  of  the  road."  So, 
that  if  the  words  travelling  post,  in  the  clause  imposing  the  duty,  were 
to  be  understood  in  the  extended  popular  sense,  notwithstanding  this 
42d  section,  it  would  be  still  necessary  to  make  the  duty  attach,  that 
the  traveller  should  go  several  stages,  and  change  horses,  on  roads  (not 
post  roads;  which  certainly  cannot  be  supposed  to  be  the  meaning  of 
this  law.    The  42d  section  might  be  introduced  for  another  purpose: 
I  will  suppose  for  a  moment  that  all  I  have  said  upon  the  construction 
of  this  statute  is  erroneous  :  if  there  must  be  a  travelling  post,  or  quasi 
travelling  post,  according  to  the  true  intent  of  the  former  clauses  ;  and 
if  the  42d  section  dispenses  with  travelling  several  stages  on  all  road» 
equally  ;  still  there  is  a  purpose  for  which  this  section  might  well  have 
been  introduced  ;  which  still  requires  that  the  language  of  it  should  be 
understood  in  its  universal  sense,  and  does  not  require  that  we  should 
do  violence  to  that  language  by  wresting  it  to  a  particular  purpose. 
The  second  object  of  taxation  in  this  statute  is  horses  hired  by  theday,  or 
ptrt  of  theday,  to  draw  carriages  upon  a  public  road,  to  be  used  in  travel- 
ling post  or  otherwise.   Without  attempting  to  point  out  the  difference 
between  travelling  post  with  horses  hired,  by  theday,  and  horses  hired  by 
the  mile  or  stage,  I  confess  to  my  understanding  it  is  obvious,  that  if  there 
be  a  difference,  this  duty  must  be  evaded.    The  duty  may  be  evaded 
only  by  varying  the  contract,  and  making  it  a  travelling  by  the  mile  or 
stage*;  to  prevent  which  this  section  might  be  provided ;  and  therefore 


Qu.  by  the  day. 
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and  that ''  in  respect  of  every  horse  hired  hy  the  mile  or  stage  to  1807. 

"6eMsec?z«^raz;e//iViopos^,  there  should  be*  charged  (a  certain  duty)  — — 

'*  for  every  mile  such  horse  should  be  hired  to  travel  post."    And  a^almf^ 

s.  42.  'foDD. 


the  act  has  said  that  every  hiring  by  the  mile  orstage  shall  be  deemed  a 
hiring  to  travel  post.     For  either  of  these  purposes  we  are  not  called 
upon  to  wrest  the  words  of  this  clause  from  their  primary  and  obvious 
sense  to  a  more  limited  one.    For  what  purpose  siiould  we  ?    It  is  said, 
to  make  the  clause  consistent  with  the  other  clauses,  which  make  travel- 
ling  post  an  ingredient  in  the  hiring;  and  to  avoid  the  absurdity  of  first 
providing  for  special  hirings,  and  then  resolving  them  all  into  one  gene- 
ral one.    It  will  be  recollected  that  I  do  not  agree  to  the  construction 
of  the  clause  which  raises  this  argument ;  but  let  us  see  how  far  it  can 
be  carried.    Shew  me  how  it  can  be  made  out  that  the  clause  is  con- 
sistent with  the  former  clauses,  if  there  might  still  be  a  travelling  post, 
or  quasi  travelling  post,  when  these  essentials  of  travelling  several  stages, 
and  changing  horses,  are  dispensed  with.   What  is  there  left  by  which 
travelling  is  to  be  determined  to  be  travelling  post?  The  counsel  did  not 
resolve  that  ditficuhy  wheni  stated  it.  I  have  never  been  able  to  resolve 
it  upon  the  further  consideration  I  have  given  it.     I  can  do  very  well 
without  post  roads,  without  post  horses,  and  posts  established  in  the 
road ;  but  if  we  take  away  the  idea  of  several  stages,  and  changing 
horses,  what  is  there  left  but  moving  with  hired  horses  from  one  place 
to  another?    And  if  it  be  considered  what  dithculties.  this  uncertain 
notion  of  travelling  post  would  impose,  why  are  any  dithculties  to  be 
thrown  in  the  way  ?  for  it  best  agrees  with  the  whole  scope  of  the  act 
that  every  hiring  by  the  mile  or  stage  shall  be  a  hiring  to  travel -post. 
Why  should  not  a  man  pay  a  proportiouable  tax  for  the  privilege  of 
transporting  himself  from  one  place  to  another  place,  when  he  must 
pay  it  if  he  moves  on  to  a  second  place  ?    The  statute  directs  that  he 
shall  pay ;  and  therefore  this  excludes  the  argument:  and  the  con- 
struction we  put  upon  the  42d  section  protects  the  duties  in  the  mode 
in  which  they  are  to  be  raised,  and  prevents  fraud.    The  authority  of 
The  King  v.  Tooley  was  much  pressed  upon  us  :  and  we  have  not  made 
up  our  minds  upon  this  case,  without  attending  to  that  case,  and  giving 
il  due  consideration :  and  to  say  that  the  greatest  respect  is  due  to  the 
solemn  opinion  of  one  of  the  superior  courts,  and  especially  under  the 
circumstances  stated,  by  which  itappears  that  that  opinion  wasafiirmed 
upon  deliberation  and  inquiry,  is  in  truth  but  to  repeat  what  fell  from 
me  in  the  course  of  the  argument.    I  do  not  mean  to  enter  into  an  ex- 
amination of  the  particular  reasons  assigned  for  that  judgment.     It  is 
enough  that  I  hare  stated  the  reasons  for  the  judgment  which  we  shall 
Vol.  Vlll.  H  h  pronounce. 
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1807.        s.  42.  declared, "  ihat  every  horse  hired bi/  the  mile  or  stage,  should 

"  be*  deemed  to  be  hired  to  travel  post ;  though  the  person  hiring 

"  the  same  did  not  go  or  travel  several  stages  upon  a  post  road, 

•^ODD.  "  or 

*[  589  ] 


Welsford 

ttffainst 


pronounce.  But  I  will  say  thus  much  respecting  that  case  ;  that  it  is  a 
case  upon  its  circumstances  very  distinguishable  from  the  present-  First, 
it  is  distinguishable  upon  the  fact:  that  was  a  hiring  from  Totness  to 
Ashhurton  and  back  again,  and,  to  he  at  home  the  same  day  ;  which  goes 
very  near  to  the  idea  of  its  being  a  hiring /or  «  day,  and  not  a  hiring 
by  the  mile  or  stage.  But  upon  the  law,  which  is  a  better  ground,  the 
apparitor's  case,  as  was  truly  observed  in  the  course  of  ihe  argument, 
was  not  intended  to  be  within  the  spirit  of  this  law  ;  for  if  he  had  hired 
the  horse  by  the  day,  he  would  not  have  been  within  any  of  those 
clauses,  nor  within  the  province  of  the  statute.  It  never  was  intended 
to  subject  a  man  who  hired  a  single  horse  by  the  day  to  any  tax  under 
this  law.  If  that  sort  of  contract  were  not  intended  to  be  taxed,  it 
would  be  as  unreasonable  to  tax  him,  by  turning  his  hiring  into  a 
hit'xnghy  themile  or  stage,  as  it  would  be  to  suffer  him  to  escape  taxation 
by  turning  it  into  a  hiring  by  the  day.  The  spirit  of  the  law  was  pre- 
served by  that  decision,  as  much  as  by  our  decision  it  would  be  out- 
raged and  violated,  by  adjudging  that  this  was  not  a  hiring  by  the 
stage ;  and  therefore  we  hold  that  The  King  v.  Tooley  ought  not  to 
govern  this  case.  But  the  carriage  in  this  case  was  one  of  the  Liver- 
pool hackney  coaches,  and  was  used  within  the  hmits,  within  which 
they  are  made  subject  to  the  regulations  of  the  corporation  of  Liver- 
pool,  who  have  rated  certain  fares  forcertaiu  distances;  and  thiscoach 
was  employed  within  those  distances.  This  is  certainly  a  popular  ob- 
jection, and  sounds  very  plausible;  and  I  think  much  better  applies 
than  the  same  kind  of  objection  would  apply  in  The  King  v.  Tooley: 
for  hackney  coaches  certainly  do  not  often  travel  post ;  whereas 
butchers'  horses,  I  believe,  never  travel  any  other  pace.  But  the  con- 
sideration of  the  velocity  with  which  people  travel  was  very  properly 
abandoned,  as  not  being  distinction  enough  to  enter  into  the  constitu- 
ents of  travelling  post.  I  thought  it  was  extremely  difficult  to  shake 
the  argument  upon  this  idea  of  a  hackney  coach.  Hackney  coaches  it 
is  said  are  established  and  regulated  at  Liverpool.  They  are  regulated ; 
but  it  can  be  hardly  said  that  they  are  established  ;  for  any  man  may 
keep  one  who  will,  but  he  must  submit  to  certain  regulations.  But 
what  has  that  to  do  with  the  taxation  put  on  his  labour  to  be  paid  by 
the  person  using  his  coach?  The  regulations  are  the  conditions  by 
which  he  is  allowed  to  let  to  hire  within  a  particular  distance.    The 

regulations 
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"  or  change  horses ;  and  although  at  the  *stage  or  place  at  or  to  1807, 

**  which  such  horses  should  be  hired,  there  should  not  be  any  

"  post-house  J  and  although  there  should  not  be  any  post  settled    Welsford 

"  or        Todd. 
*[  590  ] 


regulations  imposed  by  this  statute  for  the  purpose  of  securing  this 
duty  may  happen  to  distress  this  sort  of  business  which  is  carried  on  by 
a  hackney  coach:  it  may  even  make  it  very  difficult  for  a  hackney 
coachman  to  go  on  with  his  business.  That  may  be  a  very  good  reason 
for  getting  an  exemption  in  his  favour,  and  it  operated  in  the  case  of 
the  London  hackney  coaches.     It  is  not  for  us  to  inquire  why  it  did 
not  operate  in  favour  of  the  iit>'r»-/)oo/ hackney  coaches  :   it  is  enough 
that  the  same  exemption  is  not  introduced.  The  only  intelligible  way  in 
which  the  argument  eould  be  put,  upon  this  circumstance  of  the  coach 
being  a  hackney  coach  employed  at  Livnpool,  as  it  struck  my  mind, 
was  that  a  hackney  coachman  plying  for  and  carrying  his  fare  within 
the  limits  could  not  with  impropriety  be  said  to  let  to  hire  to  travel  by 
the  mile  or  stage.    For  the  purpose  of  assisting  this  argument  a  stage 
was  defined  to  be  a  place  in  the  progress  to  somt'  other  place  :  but  stage 
and  p/ace,  both  in  the  statute  of  Ann.-&nA  the  22  Geo.  2.,  which  was 
made  to  introduce  some  new  regulations  with  respect  to  the  Post-office 
Act,  and  this  statute  of  25  Geo.  3.,  are  clearly  synonymous.     lu  more 
than  one  place  in  these  statutes  siage  or  place  is  used  synbnimously.  It 
was  said  there  could  be  no  contract  here,  because  the  price  was  fixed  by 
superior  authority.  Let  me  suppose'that  the  rates  of  post-chaises  were 
fixed  all  over  the  kingdom,  as  it  was  once  in  contemplation  to  do, 
(I  remember  the  subject  under  discussion  in  parliament,)  would  that 
prevent  this  tax  from  operating,  for  want  of  a  letting  to  hire?  In  truth, 
this  question  has  received  a  parliamentary  decision :  for  in  tiie  Post- 
office  Act  the  postmaster  has  the  exclusive  privilege  of  letting  to  hire 
post-horses;  and  yet  in  the  very  same  act  the  particular  rate  he  is  to 
take   for  that  hire  is  fixed  :  so  that  there   cannot  be  a  more  direct 
authority,  that  a-  rate  being  established  in  the  construction  of  these 
words,  "  letting  to  hire,"  does  not  prevent  their  being  a  letting  to  hire. 
This  defendant  has  then  let  his  horses  to  hire,  and  by  the  stage ;  for  it 
was  to  go  to  a  particular  place  beyond  the  local  limits   of  the  tunn  of 
Liverpool.  And  1  lay  stress  upon  these  words  ;  because  the  Court  do 
not  choose,  in  a  case  where  the  facts  do  not  oblige  them,  to  encounter 
the  difficulty  of  determining  whether  a  letting  to-liire  to  pass  from  one 
part  of  the  town  of  Livopvol  to  another  part  will  bring  the  party 
within  the  law.  I  observe  that  the  statute,  where  it  speaks  of  a  hiring 
by  the  day,  speaks  of  horses  drawing  carriages  ou  a  public  road ;  and 

II  h  2  it 
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1807.        "  or  established  on  the  road,  or  any  part  thereof,  upon  which 

"  such  horses  should  be  hired  to  go,"  &c.     Then  after  the  de- 

Wklsford  gjgj(j,^g  j,^  jjjg  („,Q  cases  above  mentioned,  followed  the  stat. 
Todd.  44  Geo.  3.  c.  98.  which  repeals  the  former  duties,  and  gives 
(s.  2.)  new  duties  according  to  schedules  A  and  B.  And 
schedule  A  directs  the  licence  to  be  taken  out  "  by  every  post- 
*'  master  or  other  person  who  shall  let  to  hire  any  horse,  &c.  for 
"  the  purpose  of  travelling  post  by  the  mile,  or  from  stage  to 
"  stage,'*  &,c.,  using  the  same  term  as  in  the  former  act.  But 
Schedule  B  imposes  the  duty  "  on  CTery  horse,  &c.  hired  by  the 
"  mile  or  stage  to  be  used  in  travelling  (omitting  the  word  post,) 
"  for  every  mile  such  horse,  &c.  shall  be  hired  to  travel,"  &c. 


it  is  possible  that  circumstance  may  be  a  material  ingredient,  whenever 
it  shall  be  necessary  to  raise  the  argument,  whether  travelling  from  one 
part  of  a  town  to  another  part  shall  be  deemed  within  this  law,  and 
considered  as  traveUing  on  a  public  road.    It  there  had  bepn  a  pro- 
vision in  favour  of  the  Liverpool  hackney  coaches  similar  to  that  of 
London;  which  by  the  way  affords  a  strong  argument  against  the  de- 
fendant upon  the  general  construction  ofthe  statute  j  and  also  a  strong 
argument  against  him,  because  he  is  not  within  tlie  exemption,  and 
others  are  :  if  he  could  have  been  brought  within  that  clause,  orihave 
been  otherM'ise  exempted,  it  might  have  been  then  necessary  to  have 
inquiredjwhetherin  the  particular  instances  stated  in  this  case,  the  de- 
fendant was  acting  as  a  hackney  coachman,  when,  in  two  of  them,  he 
received  more  than  the  regular  fare;  and,  in  one,  he  was  hired,  not 
upon  the  stand,  but  at  his  own  house.  And  I  think  it  would  be  ex- 
tremely difficult  to  have  found  that  he  was  then  acting  as  a  hackney 
coachman.  We  give  no  precise  opinion  upon  that ;  because  it  was  the 
wish  of  the  parties  that  we  should  determine  the  question,  as  far  as 
we  could  with  propriety,  upon  the  hackney  coach,  used  strict|y  as 
such  ;  and  therefore  we  shall  give  an  opinion  upon  that  ground.     And 
we  are  of  opinion  for  the  Crown  upon  this  case,  upon  this  ground, 
that  the  horses  of  a  hackney  coach  drawing  that  coach  upon  a  public 
road,  from  Liverpool  to  Preslon,  and  the  other  places,  for  regulated 
fares,  are  within  this  act  of  parliament  let  to  hire,  by  the  stage,  and  as 
such,  to  be  deemed  to  be  used  for  travelling  post  within  the  meaning 
of  this  law,  for  the  purpose  of  being  made  liable  to  the  duty;  which 
duty  uot  having  been  regularly  charged  by  the  defendant,  and  the 
proper  ticket  delivered  this  bond  is  forfeited  j  and   therefore  judg- 
ment will  be  for  the  Crown. 

The 
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The  Attorney-G eneral awA  Dampier  therefore,  who  argued  (a)        1807. 

for  the  plaintiff,  relied  principally  on  the  omission  of  the  word         

post  in  schedule  B,  as  denoting  the  purposed  *intention  of  the        al^ain^^^ 
Legislature  to  lay  the  duty  on  every  horse  hired  by  the  mile  or       Todd. 
stage,  without  adverting  to  the  popular  sense  of  the  phrase  travel- 
ling post,  which  had  created  the  difficulty  in  the  King  v.  Tooley  :      *[  591  "I 
and  ascribed  the   introduction  of  the  word  post  in  schedule  A 
imposing  the  duty  on  the  licence  to  mistake ;  a  mistake  however 
which  could  not  affect  the  present  case,   where  llie  duty  on  the 
hiring  was  in  question.     On  the  other  band.  Puller  for  the  de- 
fendant relied  on  the  insertion  of  the  word  post  in  schedule  A,  on 
which  a  construction  had  been  put  in  Rex  v,  Tooley  as  bringing 
this  case  within  that  decision,  and  that  no  travelling  was  meant 
to  be  taxed  in  the  manner  contended  for,  unless  it  were  a  travel' 
ling  post  within  schedule  A,  as  the  obligation  to  account  must 
correspond  with  the  licence. 

'J^he  argument  naturally  branched  itself  into  two  parts,  on  the 
two  different  hirings ;  the  one  by  Langley,  which  was  contended 
by  the  defendant's  counsel  to  be  a  hiring  in  effect /or  the  day, 
though  the  particular  stage  were  also  specified ;  which  was 
merely  to  ascertain  the  hire.  And  the  Court  having  great 
doubts  upon  that  view  of  the  case,  no  judgment  was  finally  given 
upon  it :  the  inclination  of  the  Court  being  that  it  was  rather  a 
question  of  evidence  for  the  jury  to  have  decided,  whether, 
taking  the  whole  of  what  passed  between  the  parties  at  the  time 
they  contracted  by  the  day  or  by  the  stage;  the  place  to  which 
the  horse  was  said  to  be  going  were  the  substance  of  the  con- 
tract, or  only  a  representation  of  the  extent  of  the  use  intended 
to  be  made  of  it,  in  order  to  ascertain  the  charge.  And  there- 
fore the  Court  suggested  that  it  would  be  better  to  exclude  the 
statement  of  Langley's  hiring  from  the  special  verdict.  And 
after  a  few  days  consideration  upon  Coryndons  hiring, 

Lord  Ellenborough  C.J.  stated  the  opinion  of  the  Court      r  kqq  -i 
shortly  ;  that  whatever  doubt  there  might  have  been  on  the  ques- 
tion as  it  occurred  in  the  case  of  2'he  King  v.  Tooley,  rendered 
still  more  doubtful,  as  it  was,  by  the  determination  in  The  King 
v.  Sicift,  which  could  not  be  reconciled  with  the  former  opinion; 

(a)  The  case  was  twice  argued,  once  in  Hilary  term  last,  and  again 
iu  this  term. 

H  h  3  at 
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at  any  rate  all  doubt  was  now  excluded  by  the  positive  terms  of 
schedule  B  in  the  stat.  44  G.  S.  c  98,  leaving  out,  purposely  as 
they  must  consider,  the  word  post,  as  connected  with  travelling; 
and  that  in  two  places.  Upon  which  description  of  travelling, 
viz.  travelling  J90s^,  the  opinion  in  The  King  v.  Tooley  had  been 
formed.  And  that  this  was  not  contravened  by  the  insertion  of 
the  same  term  of  travelling  post  in  schedule  A,  imposing  the  duty 
on  the  licence  to  let  horses  for  travelling  post.  But  the  Court 
must  understand  from  schedule  B  that  the  Legislature  meant  to 
lay  the  tax  on  horses  let  out  to  travel  by  the  mile  or  stage :  and 
therefore  upon  the  last  count,  which  was  upon  the  hiring  by 
CoryndoJif  there  must  be 

Judgment  for  the  Plaintiff. 


indemnified, 
being  sued, 
upon  thebail- 
bond,  file  a 
bill  in  equity 
for  an  injunc- 


!^»?i7f5f'  Sparkes  and  Another  against  Martindale, 

[  593  ] 

Bail  who  are    T~^HE  plaintiffs  had  become  bail  for  the  defendant  in  an  action 

"  -         ^  brought  against  him  by  one  Duddell,  which  action  was  com- 

promised upon  the  giving  of  certain  money  securities  by  the  de- 
fendant, payable  at  different  periods,  for  which  it  was  agreed 
that  Duddell  should  hold  the  bail-bond  as  a  security :  and  the 

tion,  suggest-   defendant  thereupon  gave  a  bond  of  indemnity  to  the  plaintiffs, 

mg  want  ot  j  ^  warrant  of  attorney  to  confess   iudgment :   by  which  he 

consideration  /  •         ,        i  •      rr         •         ,i 

for  the  origi-    agreed  to  indemnify  and  save  harmless  the  plamtifis  agamst  all 

nal  debt,  and   sums  of  money,  costs,  and    expences,  Sic.   which   they   should 
an  tn  unction  ,   .  ,  r   i    •    .  •       i     i        *     i  • 

is  granted  pro    P^y  ^^d  mcur  by  reason  or  their  becoming  bail.     And  previous 

to  the  1st  of  February  1806,  the  period  to  which  the  last  insol- 
vent debtors'  act  (46  Geo.  3.  c.  108.)  refers  for  the  discharge  of 
such  debtors,  some  of  the  securities  not  having  been  paid  when 
due  to  Duddell,  he  had  sued  the  plaintiffs  u'^on  their  bail  bond  ; 
and  they  immediately  after  that  action  commenced,  filed  a  bill 


tempore  on 
condition  of 
paying  the 
debt  into 
court  which 
is  done  ac- 
cord inn  ly; 


and  after- 
wards the  money  is  paid  over  :  held  that  the  bail  were  damnified  by  such  payment 
of  money  into  court  after  notice  to  the  debtor,  and  no  fund  provided  by  him ;  and 
not  merely  from  the  lime  when  the  money  was  taken  out  of  court  upon  desolv- 
ing  the  injunction.  For  one  who  agrees  to  indemnify,  and  save  others  harmless 
against  a  certain  engagement,  is  bound  to  secure  them  from  incurring  any  expence, 
as  it  runs  on  at  the  time,  which  falls  upon  them  by  virtue  of  that  engagement. 

in 
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in  the  Exchequer  against  Duddell  for  an  injunction;  suggesting  1807. 

that  his  demand  against  the  defendant  was  for  a  gaming  debt, 
and  without  consideration :  and  that  Court  granted  an  injunc-    ^^^f;^  Another 
tion  upon  condition  that  they  should  pay  the  amount  of  the  se-        agaimt 
curities  then  due  into  court,  to  abide  the  issue  of  that  inquiry;     ^^^fJ^^' 
which  money  was  accordingly  paid  into  court  on  the   I4th   of 
June  1805.     On  the  1st  of  February  1806  the  defendant  was 
in  custody  at  the  suit  of  another  creditor  for  less  than  1500/.; 
and  after  that  period,  the  money  paid  into  court  by  the  plain- 
tiffs, under  the  bill  filed  by  them  against  Duddell,  was  taken  out       [  ^04i  1 
of  court  by  the  latter ;  and   thereupon  the  bill  was  dismissed. 
After  which,  in  August  1806,  the  plaintiffs  entered  up  judgment 
on  the  bond  and  warrant  of  attorney  against  the  defendant ;  and 
were  afterwards  served  by  him  with  notice   to  shew  cause  why 
he  should  not  be  discharged  out  of  custody  under  the  insolvent 
debtors*  act.     And  having  been  discharged,  as  now  alleged,  by 
mistake,  (for  if  the  plaintiffs'  debt  existed  before  the  1st  of  Fe- 
bruary  1806,  he  was  not  entitled  to  be  discharged,)  the  present 
rule  was  obtained  by  the  plaintiffs,  calling  u^n  the  defendant 
to  shew  cause  why  he  should  not  be  retaken  and  remanded  in 
execution.     And  the  question  was,  whether  the  indemnity  bond 
given  to  the  plaintiffs,  the  original  bail,  were  forfeited  before 
the  Ist  of  February  1806;  which  depended  on  another  conside- 
ration, whether  the  plaintiffs  were  damnified  by  the  commence- 
ment of  the  action  against  them  on  the  bail  bond  by  Duddell,  or 
by  the  filing  of  their  bill  in  equity  against  him  for  an  injunction, 
or  by  thepayment  of  money  into  court  in   that  suit,  wliich  mo- 
ney was  ultimately,  but  after  the  1st  of  February  1806,  taken 
out  of  court  by  Duddell.  \ 

Marryat  shewed  cause,  and  contended  in  the  affirmative,  as 
well  from  the  necessary  expence  incurred  by  the  plaintiffs  sued 
in  their  character  of  bail,  as  from  the  filing  of  their  bill,  and 
actual  payment  of  money  into  court,  which  they  were  compelled 
to  do  in  self-defence,  for  want  of  the  defendant's  paying  the 
money  due,  or  taking  the  expence  of  defending  his  bail  upon 
himself. 

The  Attorney-General din^  lirtrtojs,  in  support  of  the  rule,  said, 
that  the  filing  of  the  bill  in  equity  and  the  payment  of  the  money       [  595  ] 

11  h  4  into 
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[  596  ] 


into  court  were  both  voluntary  acts  of  the  plaintiffs ;  and  if  any 
damnification  to  ihem,  they  were  only  such  expences  as  they 
chose  to  submit  to,  and  might  have  avoided,  and  which  did  not 
necessarily  arise  out  of  their  character  of  bail :  and  the  taking  of 
the  money  out  of  court,  which  only  was  equivalent  to  the  pay- 
ment Qf  the  original  debt,  did  not  happen  till  after  the  ]st  of 
February^  till  when  it  was  uncertain  whether  the  plaintiffs  were 
bound  to  pay  any  thing.  Then  as  to  their  being  sued,  that 
cannot  constitute  a  damnification  :  for  it  had  not  appeared  before 
the  1st  of  February  1806  but  that  ihey  might  have  been  sued 
wrongfully ;  and  if  so,  they  would  have  been  entitled  to  judg- 
ment and  their  costs  ;  which  would  have  been  no  damnification. 
1  Roll.  Abr,  432. 1.  42.  But  supposing  the  bond  were  for- 
feited before  the  1st  of  February ;  what  debt  could  the  bail  have 
then  proved,  so  as  to  entitle  themselves  to  share  the  insolvent's 
effects?  the  money  was  not  paid  over  to  the  original  plaintiff  till 
afterwards.  If  a  bond  be  given  to  indemnify  one  against  a 
breach  of  covenant,  and  the  bond  be  forfeited  before  the 
obligor's  bankruptcy,  yet  it  cannot  be  proved  under  his  com- 
mission, because  sounding  in  damages  (a). 

Lord  Ellenborough  C.  J.  said,  that  it  did  not  distinctly 
appear  upon  the  affidavits  that  the  plaintifJs  had  given  notice  to 
the  defendant  of  the  action  brought  against  them  upon  the  bail 
bond  ;  and  that  he  had  refused  to  bear  the  'expence  of  it  as  it 
accrued :  for  they  were  entitled,  not  merely  to  be  [indemnified 
from  expence  actually  incurred,  but  to  be  saved  harmless  from 
the  incurring  of  any  by  reason  of  their  engagement,  which  was 
to  prevent  their  being  damnified.  The  bond  would  not  be  for- 
feited merely  by  Duddell's  bringing  the  action  against  them :  but 
if  Martindale,  after  notice,  did  not  immediately  take  upon  him 
the  defence  of  the  suit,  but  let  them  pay  the  expence  as  it  went 
on,  he  did  suffer  them  to  be  damnified :  and  whatever  the  event 
of  the  suit  might  be,  they  would  have  to  pay  the  difference  be- 
tween the  actual  and  the  taxed  costs.  His  Lordship  then  asked 
if  the  plaintiffs  could  make  an  affidavit  that  they  had  given  the 
defendant  notice  of  the  required  payment  of  money  into  court; 


(a)  Goddard  v.  Vanderheyden,  3  Wils.  262.  2  Blac.  784. 


and 
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and  that  he  had  neglected  to  provide  the  fund  for  that  purpose,  1807. 

which  was  the  damnification  ihey  had  alleged  :  for  that  would  ' 

shew  the  bond  to  have  been  forfeited  before  the  1st  of  February:  .   A„„.i,g- 

and  it  being  admitted  by  the  defendant's  counsel  that  he  had  against 

received  such  notice,  and  that  the  plaintiffs  had   paid  their  own  Martin- 

'                                ^                                ^  DALE. 

money  into  court. 

The  Rule  was  discharged. 


END    OF   TRINITY   TERM. 
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ACTION  ON  THE  CASE. 

See  Pleadings,  No.  1.  Warrant,  1. 

Way,  1,  2. 


IT^HE  declaration  in 
■*■  the  statute  9  G.  1. 


an  action  on 
c.  22.  s.  8., 
to  recover  damages  against  the  hundred 
for  the  value  of  a  stack  of  corn  malici- 
ously burnt,  alleged  that  notice  of  the 
feet  was  given  within  two  days  to  the 
inhabitants  of  the  parish  (instead  of  the 
"  town,  village  or  hamlet,"  which  are 
the  words  of  the  act,)  near  the  place, 
&c. ;  yet  as  the  law  prima  facie  intends 
every  parish  to  be  a  vill,  unless  the 
contrary  be  shewn,  this  allegation  is 
sufficient  after  verdict  to  sustain  judg- 
ment for  the  plaintiff.  But  if  it  had 
been  shewn  at  the  trial  that  the  parish 
consisted  of  several  vills,  and  that  the 
notice  had  been  given  to  one  more  dis- 
tant than  another,  the  defendants  would 
have  been  entitled  to  a  verdict.  Cook 
V.  The  Hundredors  of  Pimhill^  H.  47 
G.  3.  173 

,  A  parol  license  to  put  a  sky-light  over 
tlie  defendant's  area,  (which  impeded 
the  light  and  air  from  coming  to  the 
plaintiff's  dwelling  house  through  a 
window,)  cannot  be  recalled  at  pleasure 
afler  it  has  been  executed  at  the  defen- 
dant's expence ;   at  least  not  without 


tendering  the  expences  he  had  been  put 
to  :  and  therefore  no  action  lies,  as  for 
a  private  nusance,  in  stopping  the  light 
and  air,  &c.  and  communicating  a 
stench  from  the  defendant's  premises  to 
the  plaintiff's  house  by  means  of  such 
skv-light.  Winter  v.  Brockwell,  E.  47 
G."'3.  308 

3.  An  action  on  the  case  lies  against  a 
surgeon  for  gross  ignorance  and  want 
of  skill  in  his  profession,  as  well  as  for 
negligence  and  carelessness,  to  the  de- 
triment of  a  patient :  though  if  the 
evidence  be  of  negligence  only ;  which 
was  properly  left  to  the  jury,  and  ne- 
gatived by  them ;  the  Court  will  not 
grant  a  new  trial,  because  the  jury  were 
directed  that  want  of  skill  alone  would 
not  sustain  the  action.  Seare  v.  Pren- 
tice, E.  47  G.  3.  348 

ADMINISTRATION,  Letters  of. 

I.  The  original  book  of  acts,  directing 
letters  of  administration  to  be  granted, 
with  the  surrogates  fiat  for  the  same, 
is  evidence  of  the  title  of  the  party  to 
whom  the  administration  is  directed  to 
be  granted  of  the  intestate's  effects, 
without  producing  the  letters  of  admi- 
nistration themselves ;  notwithstanding 
subsequent  letters  of  administration 
granted  to  another ;  the  first  not  being 

recalled. 


AFFIDAVIT. 


APPEAL. 
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recalled.       Elden   v.    Keddel,    H.    47 
G.  3.  187 

2.  A  payment  of  a  debt  to  an  administra- 
trix de  facto  is  sufficient;  though  the 
letters  of  administration  were  after- 
wards recalled.  ib. 

3-  A  sole  next  of  kin  has  such  an  equi- 
table interest  in  a  leasehold  tenement  of 
the  intestate,  that  she  gains  a  settlement 
by  residing  40  days  in  the  same  painsh 
after  the  intestate's  death,  before  admi- 
nistration granted  to  her.  And  it  mat- 
ters not  that  the  widow  of  the  intestate 
survived  him,  if  she  died  afterwards 
without  having  taken  out  administra- 
tion, leaving  the  other  sole  next  of  kin 
to  the  intestate.  But  no  settlement  is 
gained  by  the  mere  relation  back  to  the 
death  of  the  intestate  of  the  letters  of 
administration  when  granted,  taken  out 
only  18  days  before  the  next  of  kin 
parted  with  her  interest  in  the  leasehold ; 
so  as  to  connect  a  residence  for  those 
1 8  days  with  a  residence  by  such  next 
of  kin  in  the  same  pai-ish  for  more  than 
40  days,  after  the  death  of  the  intestate 
and  his  widow,  before  such  administra- 
tion granted.  The  King  v.  The  Inhabi- 
tants ofHorsley,  E.  47  G.  3.  405 

4.  A  mandamus  lies  to  the  ordinary  to 
grant  administration  to  a  sole  next  of 
kin ;  or  to  grant  it  to  one  or  other  of 
the  next  of  kin,  where  there  are  seve- 
ral. Rex  V.  The  Inhabitants  o/Horsleij, 
E.  47.  G.  408 

ADVOCATE. 

No  mandamus  lies  to  the  archbishop  of 
Canterbury  to  issue  his  fiat  to  the  pro- 
per officer,  &c.  for  the  admission  of  a 
doctor  of  civil  law,  graduated  at  Cam- 
bridge, as  an  advocate  of  the  Court  of 
Arches.  The  King  v.  The  Archbishop 
of  Canterbury,  H.  47  G.  3.  213 

AFFIDAVIT,  to  hold  to  Bail. 

1.  An  affidavit  to  hold  to  bail,  only  stat- 
ing that  the  defendant  was  "  indebted 
to  the  plaintiff  for  goods  sold  and  deli- 
vered, (not  saying  by  the  plaintiff  to 
him,  the  defendant,)  is  insufficient. 
Car  throw  v.  Hagger,  M.  47  G.  3.     106 

2.  An  affidavit  of  debt  made  by  the  plain- 


tiff, residing  in  a  foreign  country,  before 
a  foreign  magistrate,  whose  signature 
to  the  jurat  and  his  authority  in  that 
country  to  administer  oaths  and  take 
affidavits  were  verified  by  a  proper  af- 
fidavit in  this  country,  is  a  sufficient 
foundation  for  a  Judge's  order  to  hold 
the  defendant  to  special  bail :  and  this, 
notwithstanding  the  stat.  12  G.  1.  c.  29. 
which  requires  an  affidavit  of  the  cause 
of  action  by  the  plaintiff;  by  which 
must  be  understood  such  an  affidavit 
taken  before  a  competent  jurisdiction  in 
this  country,  whereon,  if  false,  perjury 
might  be  assigned :  for  that  part  of  the 
statute  is  restrictive  of  the  acts  of  plain- 
tiffs only,  and  not  of  the  Courts.  But 
any  person  making  or  knowingly  using 
a  false  affidavit  so  made  abroad  for  this 
purpose  is  guilty  of  a  misdemeanor  iu 
attempting  to  pervert  public  justice, 
and  is  punishable  by  indictment.  Omea- 
ly  v.  Newell,  E.  Al  G.  3.  364 

AGREEMENT. 

See  Assumpsit,  Landlord,  and 
Tenant,  No.  1.  Seamen,  2.  Usuuy. 
Warranty,  1. 

ALIEN  ENEMY. 

Where  a  certain  trading  with  an  alien  ene- 
my for  specie  and  goods  to  be  brought 
from  the  enemy's  country,  in  his  ships, 
into  our  colonial  ports,  was  licensed  by 
the  king's  authority ;  held  that  an  in- 
surance on  the  enemy's  ship,  as  well  as 
on  the  goods  and  specie  put  on  board 
for  the  benefit  of  the  British  subjects, 
was  incidentally  legalized ;  and  that  it 
was  competent  for  the  British  agent  of 
both  parties,  in  whose  name  the  insur- 
ance was  efiected,  to  sue  upon  the  po- 
licy in  time  of  war ;  the  trust  not  con- 
travening any  rule  of  law  or  of  public 
policy,  and  there  being  no  personal 
disability  in  the  plaintiff  on  the  record 
to  sue.  Kensington  v.  Inglis,  H. 
47  G.  3.  273 

APPEAL. 

1.  The  St.  Albans  paving  and  regulating 
act,  44  G.  3.  empowers  five  comnii^;- 
sioners,  assembled  at  a  public  meeting 
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holden  by  virtue  of  the  statute,  to  do  cer- 
tain acts ;  amongst  others,  to  deliver 
notice  in  writing  to  any  inhabitants  to 
abate  nusances  and  encroachments  in 
the  street  before  their  houses ;  and  on 
failure,  empowers  the  commissioners  to 
abate  them  ;  and  <rives  an  appeal  to  the 
Quarter  Sessions  oftheborough"  against 
any  matter  or  thing  to  be  done  by  the 
commissioners  in  pursuan'^e  of  the  act;" 
held  that  an  appeal  lay  against  such  no- 
tice in  writing ;  such  construction  being 
within  the  words  of  the  act,  &c.  and 
most  beneficial  for  the  commissioners 
themselves,  as  well  as  for  the  inhabi- 
tants whose  property  was  to  be  afl'ect- 
ed  by  such  acts.  The  King  v.  Kingston 
and  Others,  M.  47  G,  3.  41 

2.  Though  the  act  says,  that  "  all  monies 
paid,  expended  by,  or  recovered  against 
the  commissioners  or  their  treasurer,  &c. 
by  means  of  any  action,  prosecution, 
&c.  or  appeal,  for  any  cause  relating  to 
the  act,  or  any  thing  done  by  or  under 
the  authority  of  the  same,  shall  be  de- 
frayed out  of  the  money  in  the  hands 
•  of  the  treasurer;  it  does  not  extend  to 
discharge  the  commissioners  from  per- 
sonal responsibility,  in  the  fii'st  instance, 
for  the  costs  of  an  appeal  awarded  to  be 
paid  by  them ;  however,  they  may  af- 
terwards recoup  themselves  out  of  the 
fund  in  the  treasurer's  hands.  ib. 

3.  The  party  appealing  to  the  Sessions  is 
not  thereby  concluded  from  afterwards 
disputing  its  jurisdiction  in  the  particu- 
lar case.  Loivther  v.  The  Earl  of  Fnd- 
nor,  M.  47  G.  3.  113 

APPRENTICE. 

Where  the  master  and  father  of  a  boy 
agreed,  under  seal,  that  the  master 
should  teach  the  son  the  art  and  mys- 
tery of  weaving  for  five  years,  and  find 
utensils,  and  that  the  son  should  receive 
half  his  earning,  and  the  master  the 
other  half;  under  which  the  boy  served 
out  the  time  as  an  apprentice :  held 
that  this  agreement  between  the  father 
and  master  (to  which  the  son  was  no 
party)  not  binding  the  son,  or  the  fa- 
ther for  him,  to  any  service  to  the  mas- 
ter ;  but  the  sons  service  in  fact  bein": 


merely  voluntary ;  was  no  apprentice- 
ship in  point  of  law  ;  and  consequently 
no  settlement  could  be  gained  by  the 
son  serving  his  master  under  such  a  con- 
tract. The  King  v.  The  Inhabitants  of 
Cromford,  M.  47  G.  3.  25 

ARREST. 

See  Escape,  No.  1.  Volunteers,  1. 

The  defendant  cannot  justify  an  assault 
and  false  imprisonment  of  A.  B.  by 
shewing  a  latitat  issued  against  C.  B., 
and  averring  that  it  was  issued  against 
A,  B.,  and  that  they  are  one  and  the 
same  person  ;  there  being  no  averment 
that^.B.  was  known  as  well  by  the 
name  of  C.  B.  Shadgett  v.  Clipson, 
E.  47  G.  3.  328 

ASSUMPSIT. 
See  Guarantee,  No.  2. 


1 .  Where  the  legal  title  to  a  ship  remained 
for  a  month  after  the  sale  in  the  ven- 
dors, upon  the  face  of  the  register,  by 
reason  of  the  vendee  having  omitted  for 
so  long  to  deliver  a  copy  of  the  indorse- 
ment of  the  transfer  on  the  original  cer- 
tificate of  registry  to  the  proper  oflficer 
authorized  to  make  registry,  &c.  pur- 
suant to  the  Stat.  34  G.  3.  c.  68.  s.  15.; 
yet  the  vendors  are  not  liable  during 
that  interval  for  repairs  ordered  by  the 
captain,  under  the  direction  of  the 
vendee,  (who  for  this  purpose  must  be 
considered  as  a  stranger  to  the  legal 
owners,)  and  consequently  had  no  au- 
thority express  or  implied  to  bind  them. 
Young  v.  Brander,  M.  47  G.  3.  10 

I.  If  an  officer  permit  a  prisoner  to  go  at 
large  on  his  promise  to  pay  the  debt 
to  the  creditor ;  in  consequence  of 
which  he  is  obliged  to  pay  the  creditor 
himself;  he  cannot  recover  back  the 
money  from  the  debtor ;  being  guilty 
of  a  breach  of  duty,  out  of  which  he 
cannot  derive  a  cause  of  action.  Pitch- 
er V.  Bailey,  H.  47  G.  3.  171 
3.  Assumpsit  hes  against  a  lessee  from  year 
to  year  upon  his  agreement  to  pay  rent 
during  the  tenancy,  notwithstanding  his 
bankruptcy,  and  the  occupation  of  his 
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assignees  during  part  of  the  time  for 
which  the  rent  accrued ;  which  were 
pleaded  in  bar.  Boot  v.  Wilson.  E. 
47  G.  3.  311 

4.  Money  paid  by  A.  to  B.,  in  order  to 
compromise  a  qui  tarn  action  of  usury 
brought  by  B.  against  ^.,  on  the  ground 
of  an  usurious  transaction  between  the 
latter  and  one  E.y  may  be  recovered 
back  in  an  action  by  A.  for  money  had 
and  received.  For  the  prohibition  and 
penalties  of  the  stat.  18  Eliz-  c.  5.  at- 
tach only  on  the  "  informer  or  plaintiff, 
or  other  person  suing  out  process  in  the 
penal  actioti,  making  composition,"  &c. 
contrary  to  the  statute;  and  not  upon 
the  party  paying  the  composition  ;   and 

.  therefore  the  latter  does  not  stand,  in 
this  respect,  in  pari  delicto,  nor  is  par- 
ticeps  criminis  with  such  compounding 
informer  or  plaintiff.  Williams  v.  Hed- 
ley,  E.  47  G.  3.  378 

5.  And  such  recovery  may  be  had, 
although  ^.'s  assignees  had  before  re- 
covered from  B.  the  money  so  received 
by  him,  as  money  received  to  their  use 
(the  money  paid  by  way  of  composition 
being  at  the  time  stated  to  be  E.'s, 
money) ;  there  being  no  evidence  at 
the  trial  of  this  cause  to  shew  that  A. 
the  present  plaintiff  was  privy  to  that 
suit.  ib. 

ATTORNEY. 

1.  The  Court  will  not  compel  an  attor- 
ney, upon  a  summary  application,  to 
deliver  up,  on  payment  of  his  demand, 
a  lease  put  into  his  hands  for  the  pur- 
pose of  making  an  assignment  of  it ; 
there  being  no  cause  in  court,  nor  any 
criminal  conduct  imputed  to  him  in 
respect  of  it.  In  the  Matter  of  S. 
Lowe,  H.  Al  G.  3.  237 

2.  The  plaintiff  is  entitled  to  set  off  in- 
terlocutory costs  in  the  same  cause, 
payable  by  him  to  the  defendant, 
against  the  debt  and  costs  recovered  l>y 
him  on  the  final  result  of  the  cause; 
notwithstanding  the  objection  of  the 
defendant's  attorney  on  the  ground  of 
his  lien,  which  only  attaches  on  the 
general  result  of  the  costs,  &c.  of  the 
cause.  Hoiccll  v.  IIardiu<j,  E.  47  G.  3. 
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AWARD. 

1.  Where  an  award  is  made  after  the  time 
originally  given  to  the  arbitrators,  but 
authority  was  also  given  to  them  to  en- 
large the  time ;  an  award  within  the 
enlarged  time  authorised  is  good  upon 
the  face  of  it,  though  it  do  not  recite 
that  the  arbitrators  did  in  fact  enlarge 
the  time  :  but  the  court  will  not  grant 
an  attachment  for  the  non-performacne 
of  the  award  without  the  verification 
of  that  fact.  George  v.  Lousley,  M. 
47  G.3,  13 

2 .  Where  the  costs  of  the  cause,  and  of 
the  special  jury,  are  distinctly  and  sepa- 
rately submitted  to  the  discretion  of 
arbitrators,  they  must  distinctly  adjudi- 
cate upon  each ;  otlierwise  the  award 
is  bad  ;)  but  the  plaintiff  in  this  instance 
agreed  to  abandon  it  for  so  much.)     ib. 

3.  The  award  was  also  set  aside  for  so 
much  as  the  arbitrators,  without  autho- 
rity, had  directed  to  be  paid  for  their 
own  expences.  ih. 

4.  an  inclosure  act  having  directed  that 
the  allotments  made  by  the  commission- 
ers should  for  ever  remain  for  the  bene- 
fit of  the  appointees:  held  that  an 
award  and  assignment  of  the  herbage 
of  a  certain  close  to  the  surveyors  of 
the  highways  and  their  successors,  for 
the  benefit  of  the  parish  of  B.,  though 
bad  as  a  common  law  conveyance,  the 
appointees  not  being  a  corporation,  was 
yet  good  as  a  parlimentary  declaration 
of  the  persons  entitled  to  take :  the 
same  as  if  the  terms  of  the  award  liad 
been  specifically  enacted.  And  the  lord 
of  the  manor,  in  whom  the  fee  of  the 
soil  remained,  is  a  trustee  for  the  sur- 
veyors of  the  highways  for  the 
time  being.  Johnson  v.  Hodgson,  M. 
47  G.  3.  38 

5.  After  the  delivery  of  an  award,  tlie 
arbitrator  cannot,  though  within  the 
time  limited  by  the  submission,  correct 
a  mistake  in  the  calculation  of  figures, 
by  making  another  award  correspond- 
ing to  Ihe  admitted  proportions  of  a 
partnership  fund.  Irvine  v.  Elnon,  M. 
47  G.  3.  54 

6.  Partiality  and  impropcj-  conduct  is  an 
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arbitrator,  in  making  his  award  without 
hearing  the  defendant  and  his  witnesses, 
cannot  be  pleaded  in  bar  to  an  action 
on  the  bond,  conditioned  for  the  per- 
formance of  the  award;  but  is  only 
matter  for  appHcation  to  the  equitable 
jurisdiction  of  the  Court  to  set  aside 
the.  award.  Neither  can  a  parol  agree- 
m  Mit  between  the  parties  to  wave  and 
abandon  the  award  be  pleaded  to  such 
action.  Braddick  v.  Thompson,  E. 
47  G.  3.  344 

^  7.  The  submission  being  of  all  matters 
in  difference  between  the  parties,  an 
award  of  so  much  to  be  paid  by  the 
defendant  to  the  plaintiffs  on  their  bank- 
ing account,  is  binding  between  them ; 
for  no  other  matter  in  difference  be- 
tween them  shall  be  intended,  unless  it 
be  shewn :  and  the  award  is  good  for 
so  much,  though  the  arbitrators  also 
awarded  a  sum  to  be  paid  by  the  plain- 
tiffs to  the  defendant  out  of  a  partner- 
ship fund  in  which  others  than  the  de- 
fendant were  interested  who  were  no 
parties  to  the  submission.  Ingram  v. 
Milnes,  T.  47  G.  3.  445 

8.  The  time  limited  by  the  stat,  9  and 
10  W.2.  c.  15.  s.  2.  .foi  betting  aside 
awards,  made  under  submissions  by  vir- 
tue of  that  statute,  does  not  attach  on 
awards  made  under  orders  of  nisi  prius. 
Synge  v.  Jervoise,  T.  Al  G.  3.  466 

BAIL. 
(See  Affidavit  to  hold  to  Bail. 

1.  A  defendant  arrested,  held  to  bail,  and 
rendered,  and  afterwards  superseded  for 
want  of  being  charged  in  execution, 
cannot  be  held  to  bail  again  upon  bills 
of  exchange  given  by  him  before  he 
was  rendered,  as  a  collateral  security 
for  the  damages  and  costs  recovered 
against  him  in  the  former  action,  and 
upon  agreement  for  a  stay  of  execution 
till  default  made  in  payment  of  the 
bills.     Daniel  v.   Dodd,  E.  Al   G.   3. 

334 

2.  Where  the  defenda'nt  in  the  action 
gave  'a  cognovit  for  the  debt  and  costs 
payable  by  seven  instalments  f  and  after 
the  bail  were  fixed  an  act  passed  for 
discharging  insolvent  debtors  in  custody 

3 


for  debts  due  at  a  certain  day,  prior  td 
the  bail  being  fixed,  at  which  day  three 
only  of  the  instalments  were  payable ; 
and  afterwards  the  principal  was  dis- 
charged under  the  act,  when  only  two 
more  of  the  instalments  had  become 
payable:  yet  held  that  the  bail  were 
liable  for  the  whole  condemnation- 
money;  the  entire  debt,  qua  debt,  be- 
ing due  instanter,  with  a  stay  of  execu- 
tion only  for  certain  proportions  at  certain 
times.  Shakespeare  v.  Phillips,  E. 
47  G.  3.  433 

3.  Bail  who  are  indemnified,  being  sued 
upon  the  bail-bond,  file  a  bill  in  equity 
for  an  injunction,  suggesting  want  of 
consideration  for  the  original  debt ;  and 
an  injunction  is  granted  pro  tempore  on 
condition  of  paying  the  debt  into  court ; 
which  is  done  accordingly;  and  after- 
wards the  money  is  paid  over  :  held  that 
the  bail  were  damnified  by  such  pay- 
ment of  money  into  court,  after  notice 
to  the  debtor,  and  no  fund  provided  by 
him;  and  not  merely  from  the  time 
when  the  money  was  taken  out  of  court 
upon  dissolving  the  injunction.  For 
one  who  agrees  to  indemnify,  and  save 
others  harmless  against  a  certain  en- 
gagement, is  bound  to  secure  them 
from  incurring  any  expence,  as  it  runs 
on  at  the  time,  which  falls  upon  them 
by  virtue  of  that  engagement.  Sparks 
Martindale,  T.  47  G.  3.  593 

BANKRUPT. 

1.  Where  one  leased  for  21  years,  if  the 
tenant,  his  executors,  &c.  should  so  long 
continue  to  inhabit  and  dwell  in  the 
farm-house,  and  actually  occupy  the 
lands,  &c.  and  not  let,  set,  assign  over, 
or  otherwise  depart  with  the  lease :  held 
that  the  tenant  having  become  bank- 
rupt, and  liis  assignees  having  possessed 
themselves  of  the  premises  and  sold  the 
lease,  and  the  bankrupt  being  out  of 
the  actual  possession  and  occupation  of 
the  farm,  the  lessor  might  maintain  an 
ejectment  without  a  previous  re-entry ; 
the  continuance  of  the  term  itself  be- 
ing made  to  depend  upon  the  lessee's 
actual  occupation.  Doe  v.  Clark,  H. 
47  G.  3.  185 

2.  The 
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2.  The  vendee  of  goods  having  accepted 
a  bill  of  exchange  for  the  price  of  them, 
and  becoming  bankrupt  before  the  bill 
became  due,  the  guarantee  who  paid  the 
vendor  after  the  bankruptcy  of  the 
vendee  may  recover  back  the  money 
from  the  latter,  without  proving  that 
any  demand  was  made  upon  him  as 
acceptor  of  the  bill,  before  such  pay- 
ment by  the  guarantee ;  this  not  being 
an  action  upon  the  bill  itself ;  and  the 
notorions  insolvency  of  the  vendee 
acceptor  being  at  least  a  prima  facie 
warrant  to  the  guarantee  to  dispense 
with  the  making  of  such  demand  by 
the  vendor  who  held  the  bill ;  however^ 
it  might  still  be  competent  for  the  ven- 
dee to  defend  himself  against  this  action 
by  the  guarantee,  by  shewing  that  if  a 
demand  for  payment  had  been  made 
upon  him  by  the  holder,  the  bill  would 
have  been  paid.  Warringto7i  v.  Furbor, 
H.  47  G.  3.  242 

3.  Assumpsit  lies  against  a  lessee  from 
year  to  year  upon  his  agreement  to  pay 
rent  during  the  tenancy,  notwithstand- 
ing his  bankruptcy,  and  the  occupation 
of  his  assignees  during  part  of  the  time 
for  which  the  rent  accrued ;  which  were 
pleaded  in  bar.  Boot  v.  Wilson,  E. 
47  G.  3.  311 

4.  Debt  does  not  lie  against  a  bankrupt 
on  the  reddendum  of  a  lease  for  rent 
accruing  after  the  commissioners' assign- 
ment ;  the  lessors  assent  of  such  assign- 
ment being  virtually  included  in  the  act 
of  parliament  authorizing  the  assign- 
ment of  the  bankrupt's  estate.  Wad- 
ham  V.  Marlowe,  M.  25  G.  3.   314.  n. 

5.  Under  the  stat.  1  Jac.  1.  c.  15.  s.  10  & 
11.  it  is  not  necessary,  upon  summoning 
a  witness  before  commissioners  of  bank- 
rupt to  be  examined  touching  the  bank- 
rupt's effects,  to  tender  him  the  ex- 
pences  of  his  journey  before-hand ; 
though  if  he  be  in  fact  without  the 
means  of  taking  the  journey,  it  may  be 
an  excuse  for  not  obeying  the  summons : 
and  consequently  a  warrant  issued  by 
the  commissioners  on  account  of  the 
non-attendance  of  such  witness,  witii- 
out  lawful  impediment,  authorizing  his 
arrest  for  the  purpose  of  examiuadon, 
is  legal. 


2dly,  It  lies  on  the  party  so  summon- 
ed, having  a  lawful  excuse  for  not  at- 
tending, to  prove  the  fact  in  an  action 
of  trespass  and  false  imprisonment, 
brought  by  him  for  such  arrest ;  admit- 
ting that  an  inability  to  bear  the  ex- 
pence  of  the  journey  is  a  lawful  impedi- 
ment. 

3dly,  Such  warrant  for  the  arrest  of  the 
witness,  in  order  to  examine  him,  may 
issue  after  his  disobedience  to  the ^rsf 
summons. 

4thly,  The  propriety  of  granting  the  war- 
rant, being  an  act  of  discretion,  must 
be  determined  upon  by  the  commis- 
sioners acting  together  at  the  time. 
And  their  order  to  their  officer  to  maie 
out  such  warrant  must  be  taken  to  in- 
clude their  direction  as  to  the  persons 
to  whom  it  is  to  be  directed  :  but  the 
mere  act  of  signing  the  names  of  the 
commissioners  to  the  warrant  may  be 
done  by  them  separately.  Battye  v. 
Gresley,  E.  47  G.  3.  319 

BARRATRY. 
See  IjfsuRAXCE,  No.  1. 

BASTARDY. 

1.  An  order  of  bastardy,  stated  to  be 
made  upon  the  oath  of  the  wife,  <ts 
otherwise,  is  good ;  for  it  will  be  pre- 
sumed that  the  non-access  of  the  hus- 
band was  proved  by  competent  witness- 
es on  oath  other  than  the  wife ;  or  if 
proved  by  her  also,  that  the  judgment 
was  founded  on  the  other  proof.  The 
King  V.  Luffe,  H.  47  G.  3.  193 

2.  Such  an  order,  filiating  the  child  of  a 
married  woman,  is  good ;  though  it 
only  state  that  such  child  was  likely  to 
become  chargeable  ;  which  are  the  words 
of  the  stat.  6  G.  2.  c.  31.  s.  1.  atap- 
plied  to  the  bastards  of  siiigle  women  ; 
for  upon  that  statute,  as  well  as  the 
stat.  18  Eliz.  c.  3.  which  has  the  words 
born  out  of  lawful  matrimony,  the  only 
question  is,  Whether  the  child  be  by 
law  a  bastard  ?  ib. 

3.  Non  access  of  the  husband  need  not 
he  proved  during  the  whole  period 
of  the  wife's  pregnancy  :  it  is  suilicient 

if 
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if  the  circumstance  of  the  case  shew  a 
natural  impossibility  that  the  husband 
could  be  the  father ;  as  where  he  had 
access  only  a  fortnight  before  tlie  birth. 

ib. 

BILL  OF  EXCHANGE. 

«&c  Tender,  No.  1. 

1.  The  vendee  of  goods  having  accepted 
a  bill  of  exchange  for  the  price  of 
them,  and  becoming  bankrupt  before 
the  bill  became  due,  a  guarantee  who 
paid  the  vendor  after  the  bankruptcy 
of  the  vendee  may  recover  back  the 
money  from  the  latter,  without  proving 
that  any  demand  was  made  upon  him 
as  acceptor  of  the  bill,  before  such  pay- 
ment by  the  guarantee ;  this  not  being 
an  action  upon  the  bill  itself;  and  the 
notorious  insolvency  of  the  vendee  ac- 
ceptor being  at  least  a  prima  facie  war- 
rant to  the  guarantee  to  dispense  with 
the  making  of  such  demand  by  the 
vendor  who  held  the  bill ;  however,  it 
might  still  be  competent  for  the  vendee 
to  defend  himself  against  this  action  by 
the  guarantee,  by  shewing  that  if  a  de- 
mand for  payment  had  been  made  upon 
him  by  the  holder,  the  bi'l  would  have 
been  paid.  Warrington  v.  Furbor,  H. 
47  G.  3.  242 

2.  If  the  holder  of  a  bill  when  due,  after 
taking  part  payment  from  the  acceptor, 
agree  to  take  a  new  acceptance  from 
him  for  the  remainder,  payable  at  a  fu- 
ture date,  and  that  in  the  mean  time  the 
holder  should  keep  the  original  bill  in  his 
hands  as  a  security ;  such  agreement 
amounts  to  giving  time  and  a  new  cre- 
dit to  the  acceptor,  and  discharges  the 
indorser,  who  was  no  party  to  the 
agreement ;  though  the  drawer  might 
have  had  no  effects  in  the  hands  of 
the  acceptor.  Gould  v.  Robson,  T. 
47  G.  3.  576 

BILL  OF  SALE. 

Though  a  bill  of  sale  for  transferring  the 
property  in  a  ship  by  way  of  mortgage 
may  be  void  as  such,  for  want  of  re- 
citing the  certificate  of  registry  therein, 
as  required  by  stat.  26  Geo.  3.  c.  60. 


s.  17.  yet  the  mortgagor  may  be  sued 
upon  his  personal  covenant  contained  in 
the  same  instrument  for  the  repayment 
of  the  money  lent.  Kerrison  v.  Cole, 
H.  47  G.  3.  231 

BOND. 
See  Infant,  No.  1. 

CERTIFICATE. 

See  Settlement  by  Certificate. 

CHARITABLE  USES. 

Where  the  founder  of  a  hospital  directed 
that  if,  in  making  up  the  accounts  of 
the  wardens  biennially  going  out  of 
office,  any  doubt  should  arise,  which 
could  not  be  decided  by  the  new  war- 
dens, &c.  the  ordinary  should  decide  it : 
and  also  gave  to  him  the  appointment 
of  a  master,  upon  the  default  of  other 
persons  to  appoint,  within  certain 
times ;  and  power  to  correct  or  amove 
the  master  for  certain  causes,  and  also 
power  to  sequester  the  profits  of  the 
wardens,  &c.  in  case  of  the  improper 
subtraction  of  a  certain  sum  directed  to 
be  kept  in  a  chest  for  special  purposes, 
until  the  money  was  replaced ;  and  also 
gave  to  the  ordinary  the  power  of  in- 
terpreting the  statutes  in  case  of  any 
doubt :  and  the  founder  also  delegated 
to  the  dean  and  chapter  of  York  power 
to  remove  the  wardens,  &c.  consenting 
to  mortgage  or  alienate  the  lands  of 
the  charity :  held  that  none  of  the 
powers  so  delegated  constituted  a  visi- 
tor, so  as  to  exclude  the  application  of 
the  powers  granted  by  the  stat.  43  Eliz. 
c.  4. ;  and  consequently  that  a  commis- 
sion of  charitable  uses  issued  out  of  the 
Court  of  Chancery  under  that  act  was 
valid.  Kirkby  Ravensworth  Hospital 
Case,  H.  47.  G.  3.  221 

CHARTER-PARTY. 
See  Freight,  No.  1. 

CIVILIANS. 

See  Mandamus,  No.  2. 

COMMIS- 


COMPOUNDING  PENALTIES. 


COPYHOLD. 
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COMMISSIONERS  UNDER  PRI- 
VATE ACTS,  (THEIR  LIA- 
BILITY   FOR    COSTS.) 

See  Costs,  No.  1,  Ixdictmext,  1,  2,  3. 
JURISDICTIOK,  1,  2. 

COMMONER. 

If  in  an  action  on  the  case  for  an  injury 
done  to  the  plaintiff's  right  of  common 
by  digging  turves  there,  the  Judge 
certify  under  the  stat,  43  Eliz.  c.  6.  s.  2. 
that  the  damage  did  not  amount  to 
40s.,  the  plaintiff  shall  have  no  more 
costs ;  for  the  interest  or  title  of  the  land 
does  not  necessarily  come  in  question  in 
such  action,  and  did  not  in  fact  in  this 
case,  where  the  action  was  brought 
against  another  commoner  for  a  mere 
wrongful  act.  Edmonson  v.  Edmonson, 
//.  47  G.  3.  294 

COMPOUNDING  PENALTIES. 

1.  Money  paid  hy  A.  to  B.  in  order  to 
compromise  a  qui  tam  action  of  usury 
brought  by  B.  against  A.,  on  the  ground 
of  an  usurious  transaction  between  the 
latter  and  one  E.,  may  be  recovered 
back  in  an  action  by  A.  for  money  had 
and  received.  For  the  prohibition  and 
penalties  of  the  stat.  18  Eliz.  c.  5. 
attach  only  on  the  "  informer  or  plain- 
tiff or  other  person  suing  out  process 
in  the  penal  action,  making  composi- 
tion," &c.  contrary  to  the  statute  ;  and 
not  upon  the  party  paying  the  compo- 
sition ;  and  therefore  the  latter  does  not 
stand  in  this  respect,  in  pari  delicto, 
nor  is  particeps  criminis  with  such 
compounding  informer  or  plaintiff. 
Williams  V.  Hedley,  E.  47  G.  3.        378 

2.  And  such  recovery  may  be  had  al- 
though E.'s  assignees  had  before  reco- 
Tcred  from  B.  the  money  so  received 
by  him,  as  money  received  to  thi^ir  use, 
(the  money  paid  by  way  of  composi- 
tion being  at  the  time  stated  to  be  E.'s 
money ;)  there  being  no  evidence  at  the 
trial  of  the  cause  to  shew  that  A.  the 
present  plaintiff  was  'privy  to  that  suit. 

il> 
Vol.  VIII. 


CONDITION  PRECEDENT. 

See  CovENAKT,  No.  3. 

CONTRACT. 
See  Warranty,  No.  1. 

CONVICTION.    .      -,       . 

1.  The  stat.  42  G.  3.  c.  119.  against  ille- 
gal lotteries,  directing  the  penalty  to 
be  distributed,  l-3d  to  the  king,  l-3d 
to  the  informer,  and  l-3d  to  the  person 
apprehending  or  securing  the  offenders  ; 
a  conviction  directing  the  penalty  to  be 
distributed  as  the  law  directs,  without 
ascertaining  to  whom  the  last  third  is 
to  be  paid,  (the  person  being  uncer- 
tain,) is  bad.  The  King  v.  Seale,  T. 
47  G.  3.  568 

2.  But  it  need  not  appear  that  there  was 
in  fact  any  illegal  lottery,  if  it  be  shewn 
that  the  money  was  taken  for  that  pur- 
pose, ib. 

3.  A  conviction  stated  to  be  made  by 
justices  of  the  peace,  &c.  at  the  public 
office  in  Great  Marlborough-streei,  &c. 
does  not  legally  denote  that  it  was 
made  by  one  of  the  police  magistrates 
under  the  stat.  42  Geo.  3.  c.  76,  &c.  ib 

COPYHOLD. 

1.  A.,^  copyholder  for  life,  remainder  to 
B,,  surrenders  his  own  and  B.'s  estate, 
(over  which  latter  he  had  no  control, 
and  by  which  he  let  in  i^.'s  remainder,) 
and  takes  a  new  copy  for  the  lives  of 
himself,  C.,  and  B.,  successive ;  and  on 
A.'s  death,  after  20  years  had  run 
against  B.,  B.  enters  on  the  possession 
then  vacant ;  held  that  as  against  C, 
who  had  no  possession  and  no  title,  B. 
might  defend  his  legal  title,  coupled 
with  possession,  in  ejectment ;  however 
20  years  adverse  possession  by  yl.  might 
have  barred  i5.'s  possessory  right  against 
him;  or  might  have  disabled  B.  if  he 
had  continued  out  of  possession,  from 
recovering  in  ejectment.  Doe  v.  Reade, 
E.  47  G.  3.  353 

2.  Where  tliree  lives  in  a  copy  are  to 
take  successive,  and  a  father  the  sole 
purchaser,  puts  in  the  lives  of  himself 

1  i  and 
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and  Ills  two  sons,  in  general  the  sons 
shall  take  beneficially,  unless  it  appear 
by  any  concurrent  act  of  the  father 
tliat  he  did  not  so  intend  it:  as  by  tak- 
ing at  the  same  court  a  licence  from  the 
lord  to  himself  and  his  mother  (who 
had  her  free  bench)  to  lease  for  70  years. 
In  which  case,  if  the  farmer  afterwards 
lease  by  way  of  mortgage  pursuant  to 
such  licence,  and  there  be  a  custom  in 
the  manor  for  the  first  taker  to  dispose 
of  the  estate  as  against  the  other  lives, 
such  custom  may  operate  to  divest  the 
legal  estate  of  the  lives  in  reversion, 
and  give  it  to  the  lessee  ;  or  if  that  were 
doubtful ;  or  if  the  licence  of  the  lord 
might  be  construed  to  extend  only  to 
the  first  taker  of  the  new  copy  jointly 
■with  his  mother,  and  the  first  taker 
alone  executed  such  licence  after  her 
death ;  yet  a  court  of  equity  (even  if 
Ihe  surviving  life,  (the  son,)  succeeded 
at  law  on  his  strict  legal  title)  would 
make  the  son  the  surviving  life,  convey 
to  his  father's  lessee  and  pay  all  the 
costs  in  law  and  equity.  Swift  d.  Farr, 
Y.  Davies,  H.  39  G.  3.  MS.         358.  n. 

CORN  GROWING^ 

See  Devise,  No.  4. 
CORPORATION. 

1.  An  ejectment  against  the  baihfFs  pro 
.  tempore  of  a  corporation  cannot  be 
-  maintained  by  proving  payment  of  rent 
for  the  premises  by  the  annual  prede- 
cessors of  the  defendants  in  the  same 
.  office  for  several  years  before,  and  ser- 
vice of  the  notice  to  quit  on  the  de- 
fendants, the  existing  bailiffs ;  for  the 
payment  of  such  rent  by  the  bailiffs  in 
succession  is  merely  evidence  of  a  te- 
nancy in  the  corporation.  But  at  any 
rate  such  tenancy  may  be  determined 
by  a  notice  to  the  corporation  to  quit, 
served  on  its  officers  :  after  which,  the 
owner  of  the  premises  may  distrain  the 
cattle  of  any  persons  trespassing  on  his 
ground,  or  bring  his  action  against 
them  or  maintain  ejectment  against 
ftny  person  in  the  actual  possession  of 
the  prenjises.  Doe  v.  Woodman,  H. 
47  G.  3.  228 


2.  A  charter  having  granted  that  upon  the 
the  death  or  amotion  of  a  principle 
burgess  (who  is  appointed  to  hold  for 
life)  it  should  be  lawful  for  the  mayor 
and  the  remaining  principal  burgesses, 
within  eight  days  next  following,  to  elect 
another ;  the  eight  days  after  a  vacancy 
having  slipped  without  an  election,  a 
mandamus  was  granted  upon  the  stat. 
1 1  G.  1.  c.  4.  s.  2.  to  make  an  election. 
The  King  v.  Mayor,  Sfc.  of  Thetford, 
H.  Al  G.  3.  270 

3.  If  a  presiding  officer,  who  by  the  con- 
stitution of  the  borough  forms  an  inte- 
gral part  of  an  elective  assembly,  depart 
from  it  after  the  meeting  has  been  re- 
gularly formed  and  the  election  entered 
upon,  but  before  it  is  completed,  an 
election  made  after  his  departure  is 
void.     The  King  v.  Buller  E.  47  G.  3. 

389 

4.  Where  a  corporation  declaring  in  cove- 
nant by  their  modern  name,  stated  that 
the  citizens,  &c.  were  from  time  imme- 
morial incorporated  by  divers  names  of 
incorporation,  and  at  the  time  of  mak- 
ing the  indenture  hy  A.  B.  declared  on 
were  known  by  a  certain  other  name, 
by  which  name  A.  B.  granted  to  tliem 
a  certain  watercourse,  and  covenanted 
for  quiet  enjoyment:  held  that  the 
deed  granting  the  watercourse  to  them 
by  such  name  was  evidence  as  against 
the  defendants,  who  claimed  under  the 
grantor,  that  the  corporation  was 
known  by  that -name  at  the  time,  upon 
an  issue  taken  on  that  fact.  The  Mayor, 
Sfc.  of  Carlisle  v.  Blamire,  T.  47  G.  3. 

487 

5.  Where  the  whole  corporation  are  sum- 
moned for  a  particular  purpose,  (e.  g. 
to  receive  the  resignation  of  a  common 
councilman)  a  select  body,  who  are  all 
•present  and  consenting,  may  at  the  same 
meeting,  without  any  particular  sum- 
mons to  them  for  that  purpose  in  their 
select  capacity,  proceed  to  an  election 
of  a  common  councilman  in  the  place 
of  the  other  resigned ;  the  power  of 
election  being  in  such  select  body,  and 
the  charter  not  requiring  any  previous 
summons.     The  King  v.  Theodorick,  T. 
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COSTS.  - 

1.  Though  a  local  regulating  act  says, 
that  "  all  monies  paid,  expended  by, 
or  recovered  against  the  commissioners 
or  their  treasurer,  &c.  by  means  of  any 
action,  prosecution,  &c.  or  appeal,  for 
any  cause  relating  to  the  act,  or  any 
thing  done  by  or  under  the  authority 
of  the  same  shall  be  defrayed  out  of  the 
money  in  the  hands  of  the  treasurer ;" 
it  does  not  extend  to  discharge  the  com- 
missioners from  personal  responsibility 
in  the  first  instance,  for  the  costs  of  an 
appeal  awarded  to  be  paid  by  them, 
however  they  may  afterwards  recoup 
themselves  out  of  the  fund  in  the  trea- 
surer's hands.  Tlie  King  v.  Kingston 
and  others,  M.  47  G.  3.  41 

2.  And  they  may  be  indicted  for  non- 
payment of  such  costs.  ib. 

3.  Upon  an  indictment  for  peijury  re- 
moved into  B.  R.  by  certiorari,  if  the 
prosecutor  give  notice  of  trial  to  the 
defendant,  and  withdraw  his  record 
without  countermanding  his  notice  in 
time,  he  shall  pay  costs  to  the  defend- 
ant.   The  King  v.  Bartrum,  H.  47  G.  3. 

269 

4.  If  in  an  action  on  the  case  for  an  in- 
jury done  to  the  plaintiff's  right  of 
common  by  digging  turves  there,  the 
Judge  certify  under  the  stat.  43  EUz. 
c.  6.  s.  2.  that  the  damages  did  not 
amount  to  40s.,  the  plaintiff  shall  have 
no  more  costs;  for  the  interest  or  title  of 
the  land  does  not  necessarily  come  in 
question  in  sucli  action,  and  did  not  in 
fact  in  this  case,  where  the  action  was 
brought  against  another  commoner  for 
a  mere  wrongful  act.  Edmondson  v. 
Edmondson,  H.  47  G.  3.  294 

5.  Though  the  stat.  16  &  17  Car.  2.  c.  8. 
s.  3.  provides  that  no  execution  in 
ejectment  shall  be  stayed  unless  the 
plaintiff  in  the  writ  of  error  shall  be 
bound  for  the  costs  in  case  judgment  be 
affirmed,  &c, ;  yet  by  reasonable  con- 
struction it  is  sufficient  if  he  procure 
proper  sureties  to  enter  into  the  recog- 
nizance of  bail :  but  these  may  be  ex- 
amined as  to  their  sufficiency,  which 
the  plaintiff  in  error  liimself  cannot  be. 


The  practice  is  to  take  the  recognizance 
in  double  the  improved  rent,  and  the 
single  costs  of  tlie  ejectment.  Keene  v. 
Bear  don,  E.  47.  G.  3.  298 

6.  The  plaintiff  is  entitled  to  set  of 
interlocutory  costs  in  the  same  cause, 
payable  by  him  to  the  defendant, 
against  the  debt  and  costs  recovered  by 
him  on  the  final  result  of  the  cause ; 
notwithstanding  the  objection  of  the 
defendant's  attorney  on  the  ground  f 
his  lien,  which  only  attaches  on  the 
general  result  of  the  costs,  &c.  Howell 
v.  Harding,  E.  47  G.  3.  362 

7,  Where  a  party  obtains  leave  by  con- 
sent, to  examine  witnesses  abroad  on 
depositions,  he  is  not  entitled  to  be 
allowed  the  expence  of  taking  the 
depositions  in  the  taxations  of  costs, 
though  he  succeed.  Taylor  v.  The 
Royal  Exchange  Assurance  Company, 
E.  47  G.  3.  393 

COURT  OF  REQUESTS,  &c. 

1.  The  court  of  requests  act  for  South- 
wark,  &c.  enacts,  that  "  if  in  any 
action,  &c.  for  recovery  of  any  debt, 
sued  against  any  person  (within  the 
jurisdiction)  in  any  of  the  king's  courts 
at  Westminster,  &c.  it  shall  appear  to  the 
Judge,  &c.  that  the  debt  to  be  reco- 
vered by  the  plaintiff  doth  not  amount  to 

•  40s.  &c."  the  plaintiff  shall  pay  the 
defendant  costs,  &c. :  held  that  where 
the  plaintiff's  witness  proved  that  the 
debt,  which  was  originally  above,  was 
reduced  beloio  40s.  by  part  payment 
before  the  action  brought,  the  case  was 
within  the  statute.  Clark  v.  Askeio, 
M.  47  O.  3.  28 

2.  The  same  point  was  ruled  on  the 
London  court  of  requests  act,  39  & 
40  G.  3.  c.  104.  Home  v.  Hughes,  T. 
47  G.  3.  347 

3.  In  M'Colldm  v.  Carr,  1  Bos.  ^-  Pull. 
223.  Ld.  C.  J.  Eyre  considered  that  no 
case  would  be  within  the  Middlesex 
court  of  conscience  act  23  G.  2.  c.  33. 
where  the  original  debt  being  above 
40s.,  was  reduced  below  that  sum  by  a 
balance  of  accounts.  Sed  quaire ;  for 
the  words  of  that  act  are  peremptory, 
that  in  case  the  jury  shall  find  the  da- 
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viaprsfor  the  plahitiff  under  40s.,  tmless 
the  Judije  shall  certify,  &c.  the  defend- 
ant shall  recover  di  ible  costs.  Clark 
V.  Asketv,  M.  47  G.  3.  30 

4.  The  London  court  of  requests  act 
39  «Sr  40  G.  3.  c.  104.  s.  12.  provides, 
that  if  aay  action  be  commenced  out 
of  that  conrt  for  any  debt  not  exceed- 
ing 51.  (within  the  jurisdiction)  the 
plaintiff  shall  not,  by  reason  of  a  verdict 
for  him,  or  otherwise,  be  entitled  to 
costs,  &c. :  held  that  after  judgment 
by  default,  and  the  damages  assessed 
upon  a  writ  of  enquiry,  the  defendant 
might  come  into  court  and  move  to 
stay  proceedinjrs  on  payment  of  the  da- 
mages assessed,  without  costs.  Dunster 
V.  Day,  H.  47  G.  3.  239 

5.  A  market  gardener  who  rented  a  stand 
with  a  shed  over  it  in  Fleet  market  at 
an  annual  rent,  which  he  occupied  three 
times  a  week  on  market  days  till  10 
o'clock  in  the  morning;  after  which, 
and  on  all  other  days,  it  was  occupied 

■  ^  by  others  ;  does  not  keep  a  stand  within 
the  "meaning  of  the  London  court  of 
requests  act  39  &  40  G.  3.  c.  104.  so 
as  to  be  privileged  to  be  sued  there  for 
a  debt  uuder  51.  Grey  \.  Cook,  E. 
47.  G.  3.  336 

6.  If  a  debt  be  reduced  by  part  payment 
below  51.  before  the  action  brought, 
the  case  is  within  the  London  court  of 
requests  act  39  &  40  G.  3.  c.  104. 
Horn  v.  Hughes,  E.  Al  G.  '3.  347 

COVENANT. 

1.  By  indenture,  between  A.  and  B.  and 
C,  dissolving  their  partnership  as  rope- 
makers,  A.  and  JS.  covenanted  to  allow 
C  during  his  life  2s.  on  every  cwt.  of 
cordage  which  they  should  make  on  the 
recommendation  of  C.  for  any  of  his 
friends  and  connedcions,  and  whose  debts 
should  turn  out  to  he  good;  and  that  A. 
and  B.  should  stand  the  risk  of  such 
debts  incurred,  but  should  not  be  com- 
pelled to  furnish  goods  to  any  of  Cs 
connexions  whom  they  should  be  disin- 
clined to  trust.  And  C.  covenanted  not 
to  carry  on  the  business  of  a  rope-maker 
during  his  life  (except  on  government 
contracts);    and   that  all  debts  con- 


tracted or  to  be  contracted  in  Ms  or 
their  names,  pursuant  to  the  indenture, 
should  be  the  exclusive  property  of  A. 
and  B. ;  and  that  C.  should,  during 
his  life,  exclusively  employ  A.  and  B., 
and  no  other  person,   to  make  all  the 
cordage  ordered  of  him,  by  or  for  his 
friends  and  connexions,  on  the  terms 
aforesaid,   and   should  not  employ  any 
other  person  to  make  any  cordage  on  any 
pretence  whatsoever:  held 
1  St,  That  the  covenant  by  C.  to  employ 
A.  and  B.  exclusively  to  make  cordage 
for  his  friends,  and  not  to  employ  any 
other,  &c.;  A.  and  B.  not  being  obliged 
to  work  for  any  other  than  such  as  they 
chose    to    trust,    was  not  illegal  and 
void,    as   being  in  restraint  of  trade 
without    adequate    consideration ;    for 
the  whole  indenture  must  be  construed 
together,    according    to    the   apparent 
reasonable  intent  of  the  parties ;   and 
the  general  object  being  only  to  appro- 
pirate  to  A.  and  B.  so  much  of  Cs 
private  trade  as  they  chose  to  give  his 
friends  credit  for,    so  much  only  was 
covenanted  to  be  transferred,   and   C. 
was  still  at  liberty  to  work  for  any  of 
his   friends    who    were  refused   to  be 
trusted  by  A.  and  B. :  by  which  con- 
atruction  the  restraint  on  C.  was  only 
co-extensive,  as  in  reason  it  could  only 
be  intended  to  be,  with  the  benefit  to 
A.  and  B.;  and  therefore  the  restraint 
on  C.  could  be  no  prejudice  to  public 
trade. 

2dly,  That  breaches  assigned  generally 
against  C.  for  having  made  cordage  for 
divers  persons  other  than  for  govern- 
ment, and  for  employing  other  persons 
than  A.  and  B.  to  make  cordage  for  his 
friends,  &c.  were  well  assigned,  though 
no  particular  persons  were  named,  nor 
the  quantities  or  kinds  of  cordage  men- 
tioned, &c. ;  such  facts  lying  more  par- 
ticularly within  Cs  knowledge.  O'ale 
v.  Reed,  M.  47  G.  3.  80 

2.  Though  a  bill  of  sale  for  transferring 
the  property  in  a  ship  by  way  of  mort- 
gage may  be  void,  as  such  for  want  of 
reciting  the  certificate  of  registry  there- 
in, as  required  by  stat.  26  G.  3.  c.  60. 
s.  17. ;  yet  the  mortgager  may  be  sued 

upon 


COVENANT. 


608 


\ipon  his  personal  covenant  contained  in 
the  same  instrument  for  the  re-payment 
of  the  money  lent.  Kcrrison  v.  Cole, 
H.'47G.3.  231 

3.  By  a  charter-party  of  affreightment 
the  owner  of  the  ship  covenanted  to 
take  on  board  at  London  the  freighter's 
goods,  and  proceed  therewith  to  Monte 
Video,  and  there  to  deliver  them  to  the 
freighter's  agent,  and  receive  from  him 
another  cargo,  and  (wind  and  weather 
permitting)  proceed  therewith  to  his 
port  of  discharge  in  O.  B.,  and  there 
deliver  the  same  to  the  freighter,  and 
end  the  said  voyage.  In  consideration 
whereof  the  freighter  covenanted  to 
pay  670/.  per  monxh  for  freight,  during 
tlte  said  intended  voyage  to  M.  V.,  and 
hack  to  her  fort  of  discharge ;  such 
freight  to  commence  from  the  day  the 
ship  should  be  ready  to  receive  her  out- 
ward-bound cargo,  and  to  end  when  she 
should  have  finally  discharged  the  whole ; 
and  also  to  pay  two-thirds  of  all  pilot- 
age and  port-charges  during  the  said 
voyage;  such  freight,  pilotage,  and  port- 
charges  to  be  paid  on  the  arrival  and 
discharge  of  the  ship  at  her  destined  port 
in  G,  B.— 

In  covenant  by  the  owner  for  an 
alleged  breach  in  non-payment  of 
freight,  pilotage,  and  port  charges,  it 
is  not  enough  to  shew  that  the  ship, 
after  having  taken  in  a  cargo  in  G.  B. 
and  proceeded  part  way  on  the  voyage, 
but  before  her  arrival  at  M.  V.,  was, 
without  the  default  of  the  owner  or 
crew,  wrongfully  seized  and  brought 
back  to  London,  and  there  detained  for 
some  time,  till  she  was  restored  to  the 
owner ;  in  consequence  of  which  she 
required  repairs,  which  were  done  with 
ail  necessary  dispatch;  and  that  the 
owner  was  then  readij  arid  willing  to 
cause  the  ship  to  prosecute  and  com- 
plete her  voyage,  and  gave  notice 
thereof  to  the  freighter,  and  tendered 
him  the  ship  properly  fitted,  &c.  for 
that  purpose,  and  requested  him  to  give 
the  necessary  instructions  in  that  behalf, 
and  offered  to  observe  the  same,  &C.  but 
that  the  freighter  v:ould  not  give  any 
auch  instructions,  &c.   nor  permit  the 


ship  to  prosecute  or  complete  the  voy- 
age ;  but  refused  to  do  so,  and  wholly 
renounced  the  charter-party,  and  the 
further  prosecution  of  the  voyage,  and 
wholly  discharged  the  otvner  from  fur- 
ther prosecuting  or  completing  the  voy- 
age, and  dispensed  therewith. 

For  the  freight  (qua  freight,)  pilot- 
age, and  port-charges,  are  only  cove- 
nanted to  be  paid  by  the  freighter  on 
the  arrival  and  discharge  of  the  ship  at 
her  destined  port  in  G.  B.,  and  therefore 
such  arrival  and  discharge,  (which  must 
be  understood  after  the  stipulated  voy- 
age performed,)  are  conditions  prece- 
dent to  the  owner's  right  to  freight, 
&c.  And  it  is  not  enough  to  shew 
that  the  owner  did  all  in  his  power 
towards  earning  the  freight,  &c.  by  the 
tender  of  his  ship  to  complete  the  voy- 
age, and  his  offer  to  obey  the  freighter's 
instructions ;  because  though  the  owner 
had  actually  done,  as  far  as  lay  in  his 
power,  all  that  he  offered  to  do,  and 
which  the  freighter  discharged  him 
from  doing,  it  would  only  have  amount- 
ed at  most  to  an  endeavour  on  his  part 
to  complete  the  voyage  and  earn  the 
freight,  &c.  but  such  completion  was 
still  liable  to  be  defeated  by  the  act  of 
God,  or  the  accidents  of  the  vovage; 
and  the  performance  of  the  condition 
which  was  to  entitle  the  owner  to 
freight,  &c.  would  still  have  been  con- 
tingent, although  such  his  ofiers  had 
been  accepted  by  the  freighter.  There- 
fore this  is  not  like  the  cases  where  a 
party  tendering  to  do  that  which  he  has 
undertaken  ;  and  which  he  has  the  im- 
mediate  power  of  doing  at  the  time,  in 
order  to  entitle  himself  to  a  concurrent 
duty  from  another,  is  by  a  refusal  of 
that  other  to  accept  of  such  tender, 
dispensed  with  the  necessity  of  averring 
performance  of  it,  in  an  action  for  a 
breach  in  not  performing  the  subse- 
quent or  concurrent  duty.  Smith  v. 
Wilson,  T.  47  G.  3.  '  437 

4.  The  devisee  of  the  equity  of  redemp- 
tion, (the  legal  fee  being  in  a  mortga- 
gee.) is  not  Hable  in  covenant,  as 
assignee  of  all  the  estate,  right,  title, 
and  interest,  of  the  original  covenantor. 
i  i  ^  The 
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The  Mayor,  SfC.  of  Carlisle  v.  Blamirc, 
T.  Al  G.  3.  487 

5.  Where  a  coi-poration  declaring  in  co- 
venant by  their  modern  name,  stated 
tl\at  the  citizens,  &c.  were  from  time 
immemorial,  incorporated  by  divers 
names  of  incorporation,  and  at  the  time 
of  making-  the  indenture  hy  A.  B.  de- 
clared on,  were  known  by  a  certain 
other  name,  by  which  name  A.  B. 
granted  to  them  a  certain  watercourse, 
and  covenanted  for  quiet  enjoyment: 
held  that  the  deed  granting  the  water- 
course to  them  by  such  name  was  evi- 
dence as  against  the  defendants,  who 
claimed  under  the  grantor,  that  the 
corporation  was  known  by  that  name  at 
the  time,  upon  an  issue  taken  upon  that 
fact.  ib. 

CROPS  GROWING. 
See  Devise,  No.  A, 

DAMAGE. 

See  EvipsNCE  No,  1.  or  Slander,   1. 
Verdict,  1. 

DEBT. 

See  Bankrupt,  No.  4.  or  Landlord 
AND  Tenant,  6.  Insolvent  Debt- 
or, 3. 

DELIVERY  OF  GOODS. 

See  West  India  Dock  Company, 
No.  1. 

DEPOSITIONS. 

Where  a  party  obtains  leave,  by  consent, 
to  examine  witnesses  abroad  on  deposi- 

*  tions,  he  is  not  entitled  to  be  allowed 
the  expence  of  taking  the  depositions 
in  the  taxation  of  costs,  though  he 
succeed.  Taylorx.  The  Royal  Exchange 
Assurance  Company,  E.  47  G.  3.     393 

-  DESCRIPTION  OF  LANDS. 
See  Devise,  No.  1,  3. 

DEVISE. 

1.  One  having  purchased  of  ^.  the  ma- 
nor and  certain  lands  of  and  in  Ham- 


preston  in  the  counties  of  Dorset  und 
Hants,  and  having  settled  a  rent-charge 
on  his  wife  out  of  his  manor  of  Ham- 
preston  in  the  county  of  Dorset,  and  all 
o^/jer  his  lands,  &c.  in  J7ampres^on  afore- 
said, which  he  bought  of  A.;  and  having 
afterwards  purchased  of  other  persons 
other  lands  in  Hampreston  in  Hants, 
(which  were  near  to  another  estate  of 
his  called  Uddens  in  Dorset;)  by  his 
will,  reciting  and  confirming  the  settle- 
ment devised  to  trustees,  "  the  said 
"  manor,  &c.  and  other  hereditaments 
"  of  and  in  Hampreston  aforesaid, 
*'  undall  other  the  manors,  lands,  farms, 
"  &c.  and  other  hereditaments  in  or 
"  near  Uddens  aforesaid,  or  elsewhere  in 
"  the  said  county  of  Dorset,"  to  trustees 
for  different  uses  ;  amongst  others,  giv- 
ing his  wife  an  additional  rent-charge, 
payable  out  of  the  manors  and  heredi- 
taments in  the  said  county  of  Dorset : 
and  as  to  all  and  singular  the  said  ma- 
nors and  other  hereditaments  in  the  said 
county  of  Dorset,  with  other  appur- 
tenances, &c.  charged  as  aforesaid, 
he  devised  the  same  to  the  first  and 
other  sons  of  his  body,  remainder  to 
his  daughters  in  strict  settlement ;  and 
if  all  but  one  of  his  daughters  died 
without  issue,  "  then  as  to  the  entirety 
of  the  said  manors  and  other  heredita- 
ments," to  the  daughters  of  his  re- 
maining daughter  in  tail ;  &c.  remain- 
der to  the  lessor  of  the  plaintifi\,  his 
nephew,  and  heir  at  law ;  remainder  to 
his  sons  and  daughters  in  strict  settle- 
ment ;  remainders  over  to  other  junior 
nephews  in  like  manner :  •  with  power 
to  the  trustees  to  raise  money  on  the 
security  "  of  the  manors  and  other 
hereditaments  in  the  said  county  of  Dor- 
set," and  also  to  sell  the  devised  lands, 
except  such  as  were  situate  at  Uddens, 
or  Hampreston  aforesaid,  and  to  pur- 
chase other  lands  in  fee  within  the  said 
manor  of  Hampreston,  in  the  said 
county  of  Dorset,"  &c.  The  devisor, 
by  a  subsequent  codicil,  in  which  he 
speaks  of  the  prior  devise  of  his  Dorset- 
shire estate,  revoked  the  devise  to  the 
lessor  of  the  plaintiff.  Held  that  the 
Hampreston  lands  lying  in  Hants,  and 
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not  purchased  of  A;  though  situated 
within  and  surrounded  by  the  general 
ambit  q/"  Dorsetshire,  and  also  near  Ud- 
dens,  and  holden  together  with,  and  as 
part  of  a  Dorsetshire  farm,  did  not  pass 
by  the  will;  which  was  confined  in  ex- 
press terms  to  the  manor  and  lands  in 
Hampreston,  purchased  of  A.  (by  force 
of  the  words  "  said  manor,  &c.  and  he- 
reditaments aforesaid,"  referring  to  the 
recital  of  the  settlement,)  or  which  lay 
in  the  county  of  Dorset,  (by  the  addition 
of  the  latter  words ;  which  would  not 
have  been  necessary  if  the  Devisor  had 
meant  to  pass  all  his  lands  near  Ud- 
dens,  in  whatever  country  situated.) 
For  though  where  a  thing  is  certaiijy 
expressed  at  first,  the  addition  of  another 
certain  description  may  be  rejected  as 
superfluous ;  yet  it  is  otherwise  where 
the  thing  at  fii"st  described  is  uncertain ; 
as  here,  lands,  &c.  near  Uddens.  Doe 
V.  Greathed,  M.  47  G.  3.  91 

2.  One  seised  in  fee,  having  only  oiie 
daughter  A.  married  to  N.  B.,  and  two 
grandsons,  W.  T.  B.  and  M.  B.  devised 
"  as  for  my  worldly  and  temporal 
estates,  &c.  I  give  to  A^  B.\s.;  and  de- 
vised that  he  shall  not  come  upon  my  pre- 
mises or  hereditiaments  on  any  account 
whatsoever.  Then*  after  giving  a  lega- 
cy to  his  grandson  M.  B.,  he  devised 
to  his  daughter  20/.  a  year  out  of  the 
profits  of  his  E^r  AT  t.  or  lands  at  Eaton  '," 
and  then  devised  to  his  grandson  W.  T. 
B.  "  all  his  messuage  and  dwelling- 
house  situate  at  Eaton  aforesaid,  with 
an  hereditaments,  &c.  thereunto  be- 
longing, &c. ;  and  that  W.  T.  B.  when 
21  shall  enter  upon  and  enjoy  the  above- 
mentioned  ESTATES,  situate  at  Eaton 
aforesaid :  but  that  if  he  should  leave 
his  profession,  all  his  right  and  title  to 
the  estate  devised  should  devolve  and  de- 
scend to  his  brother  M.  B. :"  held  that 
in  order  to  etfectuate  the  intention  of 
the  devisor  to  exclude,  at  all  events,  his 
son-in-law  A^  B.  from  coming  upon  his 
.premises,  &c.  (which  he  would  other- 
wise be  entitled  to  do  as  tenant  by  the 
cxirtesy,  if  his  spn  W.  T.  B.  died  before 
his  mother);  W.  T.  B.  took  a  fee. 
Aide4  too,  as  that  construction  was,  by 
,     the  introductory  words  as  to  his  world- 


ly estate ;  by  giving  N.  B.  Is. ;  by  the 
annuity  for  life  to  his  daughter,  pay- 
able out  of  the  same  estate  :  and  from 
the  direction  for  the  estate  to  descend 
and  devolve  to  M.  B.  if  his  elder  b'o- 
ther  W.  T.  B.  should  leave  his  profesr 
sion ;  (in  which  event  M.  B.  would 
only  have  taken  per  autre  vie.)  But  held 
that  the  annuity  devised  to  his  daughter 
A.  out  of  the  profits  of  the  estate,  being  no 
charge  upon  the  devisee,  or  upon  the  es- 
tate given  to  him,  would  not  have  passed 
the  fee  to  W.  T.  B. :  nor  would  the  word 
estate,  as  here  used  in  the  devise  to  him ; 
being  by  reference  restricted  to  the  an- 
tecedent words.  Doe  v.  Clayton  M.  47 
G.  3.  141 

3.  A.  having  an  estate  in  the  county  of 
Monmouth,  of  which  he  was  seised  in 
fee  in  possession  ;  and  another  estate  in  ~ 
the  county  of  Radnor,  of  which  he  was 
also  seised  in  fee,  subject  to  the  uses  of 
his  marriage  settlement ;   (by  which  he 
covenanted  to  convey  to  the  use  of  him- 
self and  his  wife  for  life  ;  remainder  to 
his  first  and  otlier  sons  in  tail ;)  which 
left  him   in  equity   a  disposing  power 
over  the   reversion   only ;   both  which 
estates   had   formerly  belonged   to   an 
uncle,  and  came  to  him,  the  one  by  de- 
scent, the  other  by  purchase  from  ano- 
ther co-heir   of  his  uncle  ;  by  his  will, 
misreciting  the  estate  of  which  he  was 
seised  in  fee  in  possession  to  be  in  the 
county   of    Radnor,  instead   of  Mon- 
moute ;  and  misreciting  his  disposable 
reversion  to  be  in  the  county  of  Mon- 
mouth, instead  of  Radnor ;  devised  his, 
estate,  so  misdescribed  to  be  in  Radnor, 
which    was   in  truth    the  reversionary 
estate,  to  his  wife  for  life ;  remainder 
to  his  only  son  for  life;  remainder  to 
his  sons  and  daugters  in  tail,  in  strict 
settlement ;     remainder     to    his    own 
daughter,  &c,   and  devised  the  rever- 
sion only  of  his  estate,  so  misdescribed 
to  be  in  Monmouth,  of  which,  in  truth 
he  was  seised  in  fee  absolute,  after  the 
death  of  his  wife  and  only  son  without 
issue,  to  his  daughter,  &c. :  yet  held, 
that  enough  appeared  on  the  face  of 
the   will,  which   also  described  these 
estates  9.s  formerly  belonging  to  his  uncle 
to  shew  that  the  devisor's  intent  was  to 
I  i  4  pass 
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pass  the  present  interests  of  his  estate 
in  fee  absolute,  which  was  in  the  coun- 
ty of  M.,  and  the  reversion  of  his  set- 
tled estate  in  the  county  of  R. ;  al- 
though he  had  respectively  misdescribed 
their  local  situations.  Moseley  v.  Mas- 
sey,  M.  47  G.  3.  149 

4.  The  devisor  having  devised  certain 
estates  to  y4 .  in  fee ;  and  to  his  execu- 
tors "  all  his  money,"  &c.  stock  upon 
his  farm,  with  the  implements  of  hus- 
bandry, and  all  other  his  personal  estate 
of  what  nature  or  kind  soever,  in  trust 
to  pay  debts  and  legacies,  &c. :  held 
that  the  devise  of  the  stock  upon  his  farm 
carried  the  standing  crops  of  corn  grow- 
ing there  at  the  time  of  his  death  from 
the  devisee  of  the  land  to  the  execu- 
tors ;  although  there  were  assets  suffi- 
cient to  pay  all  the  debts  and  legacies 
without  that  aid.  West  v.  Moore,  E. 
47.  G.  3.  339 

5.  A  mere  right  of  entry,  (the  estate  of 
the  remainder-man  having  been  devested 
by  the  fine  of  tenant  for  life)  is  not  de- 
viseable.  Goodright  v.  Forrester,  T,  47 
G.  3.  552 

DISTRESS, 

See  Landlord  axd  Tenant,  No.  3. 

DOCTOR  OF  LAWS. 
See  Mandamus.  No,  2, 

DUTIES. 
See  HoRSE-DUTY. 

EJECTMENT. 

5ee  Fine,  No.  1.     Landlord  and  Te- 
nant. Waste,  1. 

1.  Where  one  leased  for  21  years,  if  the 
tenant,  his  executors,  &c.  should  for 
long  continue  to  inhabit  and  dwell  in 
the  farm  house,  and  actually  occupy 
the  lands,  &c.  and  not  let,  set,  assign 
over,  or  otherwise  depart  with  the 
lease :  held  that  the  tenant  having  be- 
come bankrupt,  and  his  assignees  having 
possessed  themselves  of  the  premises  and 
sold  the  lease,  and  the  bankrupt  being 
out  of  the  actual  possession  and  occu- 


pation of  the  farm,  the  lessor  might 
maintain  an  ejectment  without  a  previ- 
ous re-entry;  the  continuance  of  the 
term  itself  being  made  to  depend  upon 
the  lessee's  actual  occupation.  Doe  v. 
Clarke,  H.  47  G.  3.  185 

2.  An  ejectment  against  the  bailiffs  pro 
tempore  of  a  corporation  cannot  be 
maintained  by  proving  payment  of  rent 
for  the  premises  by  the  annual  prede- 
cessors of  the  defendants  in  the  same 
office  for  several  years  before,  and  ser- 
vice of  the  notice  to  quit  on  the  defen- 
dants, the  existing  bailiffs  ;  for  the  pay- 
ment of  such  rent  by  the  bailiffs  :  in  suc- 
cession is  merely  evidence  of  a  tenancy 
in  the  corporation.  But  at  any  rate 
such  tenancy  may  be  determined  by  a 
notice  to  the  corporation  to  quit,  served 
on  its  officers  :  after  which,  the  owner 
of  the  premises  may  distrain  the  cattle 
of  any  persons  trespassing  on  his  ground, 
or  bring  his  action  against  them,  or 
maintain  ejectment  against  any  person 
in  the  actual  possession  of  the  premises. 
Doe  v.  Woodman,  H.  Al  G.  3.  228 

3.  Where  the  possession  and  receipt  of 
rents,  issues,  and  profits  of  a  trust  estate, 
though  for  above  20  years  after  the 
creation  of  the  trust,  without  any  inter- 
ference of  the  trustees,  is  consistent  with 
and  secured  to  the  cestuy  que  trust  by 
the  terms  of  the  trust  deed,  such  pos- 
session is  not  adverse  to  their  title,  so  as 
to  bar  their  ejectment  against  his  gran- 
tees brought  after  the  20  years.  Keene 
V  Deardon,  H.  47  G.  3.  248 

4.  A.,dL  copyholder  for  life,  remainder  to 
JS.,  surrenders  his  own  and  B.'s  estate, 
(over  which  latter  he  had  no  control, 
and  by  which  he  let  in  B.'s  remainder,) 
and  takes  a  new  copy  for  the  lives  of 
himself,  C,  and  B.,  successive;  and  on 
^.'s  death,  after  20  years  had  run 
against  B.,  B.  enters  on  the  possession 
then  vacant :  held  that  as  against  C, 
who  had  no  possession  and  no  title,  B. 
might  defend  his  legal  title,  coupled 
with  possession  in  ejectment ;  however 
20  years  adverse  possession  by  A.  might 
have  barred  ^.'s  possessory  right  as 
against  him  ;  or  might  have  disabled  B. 
if  he  had  continued  out  of  possession, 
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from  recoveringj  in  ejectment.     Doe  v. 
Reade,  E.  47  G.  3.  353 

5.  After  verdict  in  ejectment  for  a  mes- 
suage and  tenement,  the  Court  will  give 
leave  to  enter  the  verdict,  according  to 
the  Judge's  notes,  for  the  messuage 
only,  (pending  a  rule  to  arrest  the  judg- 
ment,) without  obliging  the  lessor  of 
the  plaintiff  to  release  the  damages. 
Goodtile  v.  Otway,  E.  47  G.  3.         357 

ELECTION. 

See  Corporation,  No.  2,  3,  5. 

ENTRY,  Right  of. 
See  Fine,  No.  1. 

EQUITABLE  INTEREST. 

A  mere  equitable  interest  in  a  term  of 
years  cannot  be  taken  in  execution  by 
the  sheriff  under  a  writ  of  fieri  facias  at 
the  suit  of  a  judgment  creditor.  Scott 
v.  Scholey,  T.  47  G.  3.  467 

EQUITY  OF  REDEMPTION. 
»S?e  Mortgage,  No.  2. 

ERROR,  Writ  of. 
See  Costs,  No.  5. 

1.  A  writ  of  error  upon  a  judgment  in 
debt  on  a  recognizance  of  bail  in  a  stay 
of  execution ;  not  being  within  the  ex- 
ception of  the  Stat.  3.  7.  1.  c.  8.  either 
as  a  judgement  upon  an  obligation  con- 
ditioned for  payment  of  money  only: 
(the  recognizance  being  to  pay  money 
or  do  something  else ;)  or  as  a  judg- 
ment upon  a  contract,  which  is  there 
used  in  contradistinction  todinobligation. 
Dell  v.  Wild,  H.  47  G.  3.  240 

2.  Where  a  first  writ  of  error  abates,  or 
is  put  an  end  to  by  the  act  of  the  plain- 
tiff in  error,  a  second  writ  of  error 
brought  in  the  same  court  is  not  a  su- 
persedeas of  execution  as  the  first  is  : 
and  execution  may  then  be  sued  out 
without  leave  of  the  Court.  But  in 
error  of  matter  of  fact  coram  vobis, 
which  is  not  within  the  statutes  requir- 
ing bajl  in  error,  the  writ  of  ^error  is  or 


is  not  a  supersedeas  according  to  cir- 
cumstances ;  and  the  Court  must  be 
moved  for  leave  to  sue  out  execution 
pending  it.  Birch  v.  Triste,  E.  47  G.  3. 

412 
ESCAPE. 

If  an  officer  permit  a  prisoner  to  go  at 
large  on  his  promise  to  pay  the  debt  to 
the  creditor ;  in  consequence  of  which 
he  is  obliged  to  pay  the  creditor  him- 
self; he  cannot  recover  back  the 
money  from  the  debtor;  being  guilty 
of  a  breach  of  duty,  out  of  which  he 
cannot  derive  a  cause  of  action.  Pitcher 
y.  Bailey,  H.  47.  G.  3.  171 

ESTATE  FOR  LIFE. 

See  Landlord  and  Tenant,  No.  1. 

EVIDENCE. 

See  Hundred.  No.  1.     Warranty,  1. 
Wat,  2. 

1.  Where  special  damage  is  necessary  to 
sustain  an  action  for  slander,  it  is  not 
sufficient  to  prove  a  mere  wrongful  act 
of  a  third  person  induced  by  the  slan- 
der, such  as,  that  he  dismissed  the  plain- 
tiff from  his  employ  before  the  end  of 
the  term  for  which  they  contracted; 
but  the  special  damage  must  be  a  legal 
and  natural  consequence  of  the  slander. 
Vicars  v.  Wilcocks,  M.  47  G.  3.  1 

2.  An  indictment  against  certain  commis- 
sioners for  a  contempt  of  an  order  of 
Sessions  in  not  paying  the  costs  of  an 
appeal  awarded  against  them  ;  stating, 
generally,  that  the  party  appealed  to 
the  Sessions  against  a  certain  notice  in 
writing  under  the  hands  of  five  com- 
missioners acting  in  the  execution  of 
the  statute,  and  which  notice  was  made 
or  purported  to  be  made, under  the  powers 
to  them  given  by  the  act ;  seems  suffici- 
ent: for  the  Court  will  presume,  m 
against  the  persons  issuing  such  notice, 
that  it  was  signed  by  them  when  law- 
fully assembled  at  the  public  meeting 
holden  by  virtue  of  the  act.  The  King  v. 
Kingston,  and  others,  M.  47  G.  3.       41 

3-  The  party  interested  in  a  witness's  tes- 
timonyj  who  was  objected  to  on  account 
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of  his  having:  been  convicted  of  felony, 
and  his  imprisonment  being  imexpiicd, 
is  entitled  to  insist  on  proof  of  such 
conviction  by  the  record,  though  ad- 
mitted by  the  witness  himself.  The 
King  y.  The  inhabitants  of  Castell 
Careinion,  M.  47.  Geo.  3.  77 

4.  The  original  book  of  acts,  directing 
letters  of  administration  to  be  granted, 
■with  the  surrogate's  fiat  for  the  same, 
is  evidence  of  the  title  of  the  party  to 

•  ■whom  the  administration"  is  directed  to 
"be  granted  of  the  intestate's  effects, 
without  producing  the  letters  of  ad- 
ministration themselves  ;  notwithstand- 
ing subsequent  letters  of  administration 
granted  to  another ;  the  first  not  being 
recaUed.  Elden  v.  Keddell,  H.  Al  G.  3. 

187 

5.  Where  a  licence  to  trade  with  an  enemy, 
granted  abroad,  had  been  returned, 
after  being  used,  to  the  secretary  of  the 
governor  by  whom  it  was  issued,  who 
had,  as  he  believed,  thrown  it  aside 
amongst  the  waste  papers  of  his  office, 
and  did  not  know  what  was  become  of 
it,  having  afterwards  searched  for,  but 
not  recollecting  the  finding  it,  and 
thinking  that  he  had  not  found  it ;  this 
is  reasonable  and  probable  evidence  of 
the  loss  of  such  licence,  so  as  to  let  in 
parol  evidence  of  its  contents :  the 
paper  not  being  considered  as  of  any 
further  use  at  the  time ;  and  the  wit- 
ness's attention  not  having  been  then 
called  particularly  to  the  circumstances. 

■  And  the  witness  may  speak  to  the  con- 
tents of  the  licence  from  memory, 
though  he  had  made  an  entry  of  it  in 
his  memorandum  book,  for  the  private 
information  of  himself  and  the  gover- 
nor; which  book  was  not  produced; 
he  having  given  it  to  the  governor,  who 
was  gone  abroad  without  returning  it 
to  him ;  for  such  book,  if  in  court, 
would  not  have  been  evidence  per  se ; 

.  but  could  oijly  have  been  used  by  the 
witness  to  refresh  his  memory.  Ken- 
sington \.  Inglis,  H.  Al  Geo.  3.  273 

6.  It  lies  on  a  party  summoned  as  a  wit- 
ness before  commissioners  of  bankrupt, 
having  a  lawful  excuse  for  not  attending, 
to  prove  the  fact  in  an-action  of  trespass 


and  false  imprisonment,  brought  by 
him  for  such  arrest ;  supposing  that  a 
present  inabiliiy  to  bear  the  expence  of 
the  journey  is  a  lawful  impediment. 
Battye  v.  Gresley,  E.  47  G.  3.  319 

7.  Where  a  corporation  declaring  in 
covenant  by  their  modern  name,  stated 
that  the  citizens,  &c.  were  from  time 
immemorial  incorporated  by  divers 
names  of  incorporation,  and  at  the  time 
of  making  the  indenture  by  ^.  B. 
which  they  declared  on,  were  known 
by  a  certain  other  name,  by  which  name 
A.  B.  granted  to  them  a  certain  water- 
course, and  covenanted  for  quiet  enjoy- 
ment :  held  that  the  deed  granting  the 
watercourse  to  them  by  such  name  was 
evidence  as  against  the  defendants,  who 
claimed  under  the  grantor,  that  the 
corporation  was  known  by  that  name 
at  the  time  upon  an  issue  taken  on  that 
fact.  The  Mai/or,  Sfc.  of  Carlisle  v. 
Blamire,  T.  47  G.  3.  487 

8.  Hearsay  evidence  of  the  declaration  of 
a  deceased  father,  as  to  the  place  of 
birth  of  his  bastard  child,  is  not  admis- 
sible to  prove  the  birth  settlement  of 
such  child.  The  King  v.  The  Inhabi- 
tants ofErith,  X.  47  G.  3.  539 

9.  Where  an  instrument  is  produced  at  the 
trial  by  one  of  the  parties,  in  conse- 
quence of  notice  from  the  other  ;  which 
when 'produced  appeared  to  have  been 
executed  by  the  party  producing  it  and 
third  persons,  and  to  be  attested  by  a 
subscribing  witness  ;  the  production  of 
it  in  that  manner  does  not  dispence  with 
the  necessity  of  proving  the  instrument 
by  means  of  the  subscribing  witness, 
though  unknown  before  to  the  party 
calling  for  it.  Gorden  v.  Secretan,  T. 
47  G.  3.  548 

EXECUTION. 

See  Error,  Writ  of. 

1.  Where  a  first  writ  of  error  abates,  or 
is  put  an  end  to  by  the  act  of  the  plain- 
tiff' in  error,  a  second  writ  of  error 
brought  in  tlie  same  court  is  not  a 
supersedeas  of  execution  as  the  first  is  : 
and  execution  may  then  be  sued  out 
without  leave  of  the  Court.  But  in 
error  of  matted  of  fact  coram  vobis, 
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^vhich  is  not  within  the  statutes  re- 
quiring bail  in  error,  the  writ  of  error 
is  or  is  not  a  supersedeas  according  to 
circumstances  ;  and  the  Court  must  be 
moved  for  leave  to  sue  out  execution 
pending  it.    Birch  v.  Triste,  E.  47  G.  3. 

412 
2.  A  mere  equitable  interest  in  a  term  of 
years  cannot  be  taken  in  execution  by 
the  sheriff  under  a  writ  of  fieri  facias  at 
the  suit  of  a  judgment  creditor.  Scott 
V.  Scholey,  T.  47  G.  3.  467 

FALSE  IMPRISONMENT. 

The  defendant  cannot  justify  an  assault 
and  false  imprisonment  oi  A.  B.  by 
shewing  a  latitat  issued  against  G.  B., 
and  avemng  that  it  was  issued  against 
A.  B.,  by  the  name  of  C.  B.  and  that 
they  are  one  and  the  same  person;  there 
being  no  averment  that  A.B.  was  known 
as  well  by  the  name  of  C.  B.  Shadgett 
v.  Clipson,  E.  47  G.  3.  328 

FELONY. 

The  party  interested  in  a  witness's  testi- 
mony, who  was  objected  to  on  account 
of  his  having  been  convicted  for  felony 
and  his  imprisonment  being  unexpired, 
is  entitled  to  insist  on  proof  of  such  con- 
viction by  the  record,  though  admitted 
by  the  witness  himself.  The  King  v. 
The  Inhabitants  of  Castell  Careinion, 
i¥.  47  G.  3.  77 

FINE. 

1 .  The  fine  of  a  tenant  for  life  devests  the 
estate  of  the  remainder-man  or  rever- 
sioner, leaving  in  him  only  a  right  of 
entry,  to  be  exercised  either  then,  by 
reason  of  the  forfeiture,  or  within  five 
years  after  the  natural  determination  of 
the  preceding  estate.  And  the  effect 
of  the  Stat.  4  H.  7.  c.  24.  is  only  to 
save  to  all  the  remainder-men  their  re- 
spective rights  of  entry  within  five 
yearsafter  their  respective  titles  accrue, 
without  a  subsequent  remainder-man 
being  prejudiced  by  the  laches  of 
another  remainder-man  who  preceded 
him.  Goodright  v.  Forrester,  T.  47  G.  3. 

552 

2.  The  effect  of  a  fine  by  tenant  for  life  of 
parcel  of  a  manor,    the  reversion  of 


which  parcel  was  in  the  tenant  in  fee  in 
possession  of  the  other  parts  of  the 
manor,  is  to  sever  such  parcel  from  the 
manor.       *  552 

FREIGHT. 

1,  By  a  charter-party  of  affreightment  the 
"  owner  of  the  ship  covenanted  to  take  on 
board  at  London  the  freighter's  goods, 
and  proceed  therewith  to  Monte  Video, 
and  there  to  deliver  them  to  the 
freighter's  agent,  and  receive  from  him 
another  cargo  and  (wind  and  weather 
permitting)  proceed  *  therewith  to  his 
port  of  discharge  in  G.  B.,  and  there 
deliver  the  same  to  the  freighter,  and 
end  the  said  voyage.  In  consideration 
whereof  the  freighter  covenanted  to 
pay  6701.  per  month  for  freight,  during 
the  said  intended  voyage  to  M.  V.  and 
back  to  her  port  of  discharge:  such 
freight  to  commence  from  the  day  the 
ship  should  be  ready  to  receive  her  out- 
ward bound  cargo,  and  to  end  when  she 
should  have  finally  discharged  the 
whole ;  and  also  to  pay  two-thirds  of 
all  pilotage  and  port-charges  during  the 
said  voyage ;  such  freight,  pilotage,  and 
port-charges  to  be  paid  on  the  arrival 
and  discharge  of  the  ship  at  her  destined 
port  in  G'.  B. — 

In  covenant  by  the  owner  for  an 
alledged  breach  in  non-payment  of 
freight,  pilotage,  and  port-charges,  it  is 
not  enough  to  shew  that  the  ship,  after 
having  taken  in  a  cargo  in  G.  B.  and  pro- 
ceeded part  way  on  the  voyage,  but 
before  her  arrival  at  M.  V.  was,  with- 
out the  default  of  the  owner  or  crew, 
wrongfully  seized  and  brought  back  to 
London,  and  there  detained  for  some 
time,  till  she  was  restored  to  the  owner; 
in  consequence  of  which  she  required 
repairs,  which  were  done  with  all  neces- 
sary dispatch,  and  that  the  owner  was 
then  ready  and  willing  to  cause  the  ship 
to  prosecute  and  complete  her  voyage, 
and  gave  notice  thereof  to  the  freighter, 
and  tendered  him  the  ship  properly 
fitted,  &c.  for  that  purpose  and  re- 
quested  him  to  give  the  necessary  in- 
structions in  that  behalf,  and  offered  to 
observe  the  same,    &c.    but  that  the 
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freighter  would  not  give  any  such  in- 
structions, &c.  nor  permit  the  ship  to 
prosecute  or  complete  the  voyage  ;  but 
refused  to  do  so,  and  tvholly  renounced 
the  charter-parly,  and  the  further  pro- 
secution of  the  voyage,  and  wholly  dis- 
charged the  owner  from  further  prose- 
cuting or  completing  the  voyage,  and 
dispensed  therewith. 

For  the  freight  (qua  freight,)  pilot- 
age, and  port-charges,  are  only  cove- 
nanted to  be  paid  by  the  freighter  on 
the  arrival  and  discharge  of  the  ship  at 
her  destined  port  in  G.  B.,  and  there- 
fore such  arrival  and  discharge,  (which 
must  be  understood  after  the  stipulated 
voyage  performed,)  are  conditions  pre- 
cedent to  the  owner's  right  to  freight, 
&c.  And  it  is  not  enough  to  shew  that 
the  owner  did  all  in  his  power  towards 
earning  the  freight,  &c.  by  the  tender 
of  his  ship  to  complete  the  voyage,  and 
his  offer  to  obey  the  freighter's  instruc- 
tions} because,  though  the  owner  had 
actually  done,  as  far  as  lay  in  his  power, 
all  that  he  offered  to  do,  and  which  the 
freighter  discharged  him  from  doing,  it 
would  only  have  amounted  at  most  to 
an  endeavour  on  his  pan  to  complete 
the  voyage  and  earn  the  freight,  &c. 
but  such  completion  was  still  liable  to 
be  defeated  by  the  act  of  God,  or  the 
accidents  of  the  voyage :  and  the  per- 
formance of  the  condition  which  was 
to  entitle  the  owner  to  freight,  &c. 
would  still  have  been  contingent,  al- 
though such  his  offers  had  been  ac- 
cepted by  the  freighter.  Therefore 
this  is  not  like  the  cases  where  a  party 
tendering  to  do  that  which  he  has  un- 
dertaken, and  which  he  has  the  imme- 
diate power  of  doing  at  the  time,  in 
order  to  entitle  himself  to  a  concurrent 
duty  from  another,  is  by  a  refusal  of 
that  other  to  accept  such  tender,  dis- 
pensed with  the  necessity  of  averring 
performance  of  it,  in  an  action  for  a 
breach  in  not  performing  the  subsequent 
or  concurrent  duty.  Smith  v.  Wilson, 
E.  47  G.  3. .  437 

GENERAL  ISSUE. 
A  defendant,  in  trespass,  cannot  justify, 


under  the  general  issue,  the  cutting  the 
posts  and  rails  of  the  plaintiff,  though 
erected  upon  the  defendant's  own  land  : 
there  being  no  question  raised  as  to  the 
property  remaining  in  the  plaiptitf. 
Welch  V.  Nash,  E.  47  G.  3.  394 

GRANT. 
An  inclosure  act  having  directed  that  the 
allotments  made  by  the  commissioners 
should  for  ever  remain  for  the  benefit 
of  the  appointees :  held  that  an  award 
and  assignment  of  the  herbage  of  a  cer- 
tain close  to  the  surveyors  of  the  high- 
ways and  their  successors,  for  the  benefit 
of  the  parish  of  B.,  though  bad  as  a 
common  law  conveyance,  the  appointees 
not  being  a  corporation,  was  yet  good 
as  a  parliamentary  declaration  of  the 
persons  entitled  to  take;  the  same  as  if 
the  terms  of  the  award  had  been  speci- 
fically enacted.  And  the  lord  of  the 
manor,  in  whom  the  fee  of  the  soil  re- 
mained, is  a  trustee  for  the  surveyors  of 
the  highways  for  the  time  being.  John- 
son V.  Hodgson,  M.  47  G.  38 

GROWING  CROPS. 
See  Devise,  No.  4. 

GUARANTIE. 

1.  A  guarantie  in  writing,  for  the  pay- 
ment of  goods  thereafter  to  be  pur- 
chased by  a  third  person  to  a  certain 
amount,  is  within  the  exception  of  the 
stamp  acts,  "  a  contract  for  or  relating 
to  the  sale  of  goods,"  and  need  not  be 
stamped.  Warrington  v.  Furbor,  H. 
47  G.  3.  242 

2.  The  vendee  having  accepted  a  bill  of 
exchange  for  the  price  of  the  goods, 
and  becoming  bankrupt  before  the  bill 
became  due,  the  guarantee  who  paid 
the  vendor  after  the  bankruptcy  of  the 
vendee  may  recover  back  the  money 
from  the  latter,  without  proving  that 
any  demand  was  made  upon  him  as  ac- 
ceptor of  the  bill,  before  such  payment 
by  the  guarantee ;  this  not  being  an 
action  upon  the  bill  itself;  and  the  no- 
torious insolvency  of  the  vendee  ac- 
ceptor being  at  least  a  prima  facie  war- 
rant 


HORSE  DUTY. 


INDICTMENT. 


616 


rant  to  the  guarantee  to  dispense  with 
the  making  of  such  demand  by  the 
vendor  who  held  the  bill:  however,  it 
might  still  be  competent  for  the  vendee 
to  defend  himself  against  this  action  by 
the  guarantee,  by  shewing  that  if  a  de- 
mand for  payment  had  been  made  upon 
him  by  the  holder,  the  bill  would  have 
been  paid.  Warrington  v.  Furbor,  H. 
47  G.  3.  242 

HABEAS  CORPUS. 
See  Seamen,  No.  1. 

HIGHWAY. 

See  Way, 

Under  the  19th  sect,  of  the  general  high- 
way act  13  G.  3.  c.  78.  a  new  highway 
must  be  set  out  before  an  old  one  can  be 
stopped  up  ;  and  it  is  not  sufficient  that 
another  old  highway  was  widened  in 
parts  to  answer  the  purpose  of  a  new 
road.  And  if  a  new  highway  be  not 
set  out  before  the  old  one  be  stopped  up, 
the  legality  of  the  order  of  the  justices 
for  diverting  the  old  road  and  stopping 
it  up  may  be  questioned  in  an  action  of 
trespass,  notwithstanding  such  orders 
were  confirmed  by  the  Sessions  on  ap- 
peal, stating  the  fact  of  a  new  road 
being  set  out  in  lieu  of  the  old  one. 
Welch  v.  Nash,  E.  47  G.  3.  394 

HORSE  DUTY. 

1 .  By  Stat.  44  G.  3.  c.  98.  schedule  B.  the 
duty,  which  before  was  laid  on  horses 
let  to  hire  for  travelling  post  by  the  mile 
or  stage,  is  now  laid  on  horses  let  to 
hire  to  travel  by  the  mile  or  stage :  and 
persons  licensed  by  schedule. A.  of  that 
act  to  let  horses  to  hire  to  travel  post, 
by  the  mile  or  stage,  must  account  for 
the  duty  according  to  schedule  B.  on 
such  lettings  to  hire  as  are  therein  men- 
tioned. But,  quaere,  as  to  lettings  to 
hire  for  the  day  to  go  to  certain  places 
and  back  again.  Welsford  v.  Todd,  T. 
47  G.  3.  580 

2.  The  same  construction  was  put  upon  a 
hiring  of  a  hackney  coacli  under  the 
Liverpool  act.  Hex  v.  Swift,  Exdieq. 
M.  30  G.  3.  cited  ib.  584 


HUNDRED. 
The  declaration  in  an  action  on  the  statute 
9  G.  I.e.  22.  s.  8.,  to  recover  damages 
against  the  hundred  lor  the  value  of  a 
stack  of  corn  maliciously  burnt,  alleged 
that  notice  of  the  fact  was  given  within 
two  days  to  the  inhabitants  of  the  parish 
(instead  of  the  "  town,  village,  or 
hamlet,"  which  are  the  words  of  the 
act,)  near  the  place,  &c.;  yet  as  the 
law  prima  facie  intends  every  parish  to 
be  a  vill,  unless  the  contrary  be  shewn, 
this  allegation  is  sufficient  after  verdict 
to  sustain  judgment  for  the  plaintiff. 
But  if  it  had  been  shewn  at  the  trial 
that  the  parish  consisted  of  several  vills, 
and  that  the  notice  had  been  given  to 
one  more  distant  than  another,  the  de- 
fendants would  have  been  entitled  to  a 
verdict.  Cook  v.  The  Hundredors  of 
Pimhill,  H.  47  G.  3.  173 

INCLOSURE  ACT. 
See  Statute,  No.  1. 

INDEMNITY. 

Bail  who  are  indemnified,  being  sued  upon 
the  bail-bond,  file  a  bill  in  equity  for  an 
injunction,  suggesting  want  of  conside- 
ration for  the  original  debt ;  and  an  in- 
junction is  ganted  pro  tempore  on  con- 
dition of  paying  the  debt  into  court; 
which  is  done  accordingly ;  and  after-, 
wards  the  money  is  paid  over :  held 
that  the  bail  were  damnified  by  such 
payment  of  money  into  court,  after 
the  notice  to  the  debtor,  and  no  fund 
provided  by  him  ;  and  not  merely  from 
the   time  when  the  money  was  taken 

'  out  of  court  upon  dissolving  the  in- 
junction. For  one  who  agrees  to  in- 
demnify, and  save  others  harmless 
against  a  certain  engagement,  is  bound 
to  secure  them  from  incurring  any  ex- 
pence  as  it  runs  on  at  the  time,  which 
falls  upon  them  by  virtue  of  that  en- 
gagement. Sparks  V.  Martindale,  T. 
47  G.  3.  593 

INDICTMENT. 

See  Mandamus,  No.  1.    Way,  1,  2. 

1.  It  is  no  objection,  on  demurrer,  that 

several 
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several  different  defendants  are  charged 
in  different  counts  of  an  indictment  for 
offences  of  the  same  nature  ;  though  it 
may  be  a  ground  for  apphcation  to  the 
discretion  of  the  Court  to  quash  the  in- 
dictment The  King  v.  Kingston  and 
Others,  M.  47  G.  3.  41 

2.  And  an  indictment  against  certain  com- 
niissioners  for  a  contempt  of  an  order 
of  Sessions  in  not  paying  the  costs  of  an 
appeal  awarded  against  them,  stating, 

.  generally,  that  the  party  appealed  to 
iJie  Sessions  against  a  certain  notice  in 
wilting  under  the  hands  of  five  com- 
missioners acting  in  the  execution  of 
the  statute;  and  which  notice  was 
made,  or  purported  to  be  made,  under 
the  powers  to  them  given  by  the  act, 
seems  sufficient;  for  the  Court  will 
presume  as  against  the  persons  issuing 

-  such  notice,  that  it  was  signed  by  them 
when  lawfully  assembled  at  a  public 
meeting  holden  by  virtue  of  the  act. 
(Vid.  Appeal,  No.  1  &  2.)  ib.  41 

3.  But  counts  in  the  indictment  stating 
an  appeal  against  a  notice  in  writing, 
signed  hy  A.,  B.,  C,  D.,  and  JE.,  five 
of  the  commissioners,  and  an  order  by 
the  Sessions  that  the  commissioners  ac- 
ting under  the  statute,  and  being  the  re- 

■■  spondents  in  the  said  appeal,  on  service 
of  the  said  order,  should  pay  the  appellant 

•  lOZ.  costs  of  appeal ;  and  alledging 
service  of  the  order  on  those  Jive  and 
others  acting  as  commissioners,  &c. ;  and 
then  charging,  that  at  a  subsequent 
meeting  held  by  virtue  of  the  act,  A., 
B.,  {omitting  C.)  D.  and  E.,  and  also  F. 
and  G.,  commissioners  were  present  and 

■  acting,  and  formed  a  majority,  a  de- 
mand of  the  10^.  costs  was  made  on 
those  six,  which  they  refused  to  pay: 
and  other  like  counts,  charging  service 
of  the  order  upon  part  only  of  those 
who  were  indicted  for  a  contempt  of 
it,  were  on  general  demurrer,  holden 
bad.     And  the  offence  being  laid  jointly 

:  against  the  several  sets  of  defendants  in 
each  count,  the  Court  could  not  give 
judgment,  on  such  an  indictment,  even 
against  the  four  who  were  parties  to 
the  appeal,  and  on  whom  service  of  the 


order  was  alleged ;  there  being  no  one 
count  including  those  only.  ib.  41 

4.  A  defendant  in  an  indictment  for  a  mis- 
demeanor cannot  plead  over  to.  the 
charge  after  a  plea  in  abatement  for  a 
misnomer,  on  which  issue  is  taken  and 
found  against  him.  The  King  v.  Gibson, 
M.  47  G.  3.  107 

5.  Upon  an  indictment  for  perjury  re- 
moved into  B.  R.  by  certiorari,  if  the 
prosecutor  give  notice  of  trial  to  the 
defendant,  and  withdraw  his  record 
without  countermanding  his  notice  in 
time,  he  shall  pay  costs  to  the  defendant. 
The  King  v.  Bartrum,  H.  47  G.  3.  269 

6.  Any  person  making  or  knowingly 
using  a  false  affidavit  taken  abroad 
(though  perjury  could  not  be  assigned 
on  it  here)  in  order  to  mislead  our  own 
courts,  and  to  pervert  public  justice,  is 
punishable  by  indictment  as  for  a  mis- 
demeanor. Omealy  v.  Newell,  E.  47 
G.  3.  364 

INFANT. 

An  infant  can  on  no  account  bind  himself 
in  a  bond  with  a  penalty  conditioned 
for  payment  of  interest  as  well  as 
principal.  Fisher  v.  Mowbray,  E.  47 
G.  3.  330 

INFERIOR   JURISDICTION. 

See  Court  of  Requests. 

INSOLVENT    DEBTORS. 

&£  Indemnity,  No.  1. 

1.  The  insolvent  debtors'  act  of  the  41  G. 
3.  c.  70.  only  discharges  the  person,  and 
not  the  eflects  of  the  debtor,  as  appears 
by  s.  38.  giving  the  plea  of  discharge  ; 
though  s.  4,  in  the  terms  of  it  includes 
both,  but  with  reference  to  the  subse- 
quent provision.  Bell  v.  Saunderson, 
M.  47  G.  3.  55 

2.  It  is  not  enough,  in  an  order  for  re- 
manding an  insolent  debtor  by  the 
Sessions,  to  state  that  it  appeared  that 
he  had  obtained  goods  of  A.  B.  (at 
whose  suit  he  was  detained)  by  false 
pretences ;  for  either  it  should  be  stated 
in  the  words  of  the  stat.  41  G.  3.  c.  70. 

a.  40. 
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'  s.  4Q.  (by  virtue  of  which  the  order 
was  made)  that  the  party  knowingly  and 
designedly  by  false  pretences  obtained 
the  goods ;  or  at  least,  that  he  f7-au- 
dulently,  by  false  pretences  obtained 
them ;  the  description  of  the  offence 
adopted  by  the  stat.  46  G.  3.  c.  108. 
s.  39.  with  reference  to  the  former 
statute ;  (which  word  fraudulently  is 
also  used  in  the  recital  of  the  section  in 
the  former  act.)  and  a  second  order 
of  remand,  however  regular  under  the 
last  statute,  professing  to  be  made  upon 
view  of  the  former  defective  order,  was 
therefore  quashed.  But  it  is  competent 
to  any  existing  creditor  to  object  to  the 
discharge  of  an  insolvent  debtor,  on 
due  proof  of  such  former  offence  de- 
scribed in  the  statute ;  though  he  were 
not  a  creditor  at  the  time  of  such  former 
order  of  remand  made.  The  King  v. 
Tomkins,H.  47  G.  3.  18 

3.  Where  the  defendant  in  the  action 
gave  a  cognovit  for  the  debt  and  costs 
payable  by  seven  instalments  ;  and  after 

.  the  bail  were  fixed  an  act  passed  for 
discharging  insolvent  debtors  in  custody 
for  debts  due  at  a  certain  day,  prior  to 
the  bail  being  fixed,  at  which,  day  three 
only  of  the  instalments  were  payable ; 

-  and  afterwards  the  principal  was  dis- 
charged under  the  act,  when  only  two 
more  of  the  instalments  had  become 
payable ;  yet  held  that  the  bail  were 
liable  for  the  whole  condemnation- 
money;  the  entire  debt,  qua  debt, 
being  due  instanter.  with  a  stay  of  ex- 
ecution only  for  certain  portions  at  cer- 
tain times.  Shakespeare  v.  Philips,  E. 
47  G.  3.  433 

INSURANCE. 
1.  Barratry  is  any  fraudulent  or  criminal 
conduct  against  the  owners  of  ships  or 
goods  by  the  master  or  mariners,  in 
breach  of  the  trust  reposed  in  them,  and 
to  the  injury  of  the  owners ;  although 
it  may  not  be  done  with  intent  to  injure 
them,  or  to  benefit  at  their  expcnce  the 
master  or  mariners.  And  therefore, 
where  a  master  had  general  instructions 
to  make  the  best  purchase  with  dis- 
patch i  this  would  not  warrant  him  in 


going  into  an  enemy's  settlement  to 
trade  (which  was  permitted  by  the  ene- 
my) though  his  cargo  could  be  more 
speedily  and  cheaply  completed  there  ; 
but  such  act,  in  consequence  of  which 
the  ship  was  seized  and  confiscated,  is 
barratrous.  Earl  v.  Roiccroft,  M.  47 
G.  3.  126 

2.  So  is  sailing  out  of  port,  without  pay- 
ing port  duties,  whereby  the  goods  are 
forfeited,  lost,  or  spoiled.  K^iight  v. 
Cambridge,  cited.  ib.  135 

3.  And  it  matters  not  that  the  captain  is 
also  supercargo.  ib. 

4.  Goods  and  specie  to  a  certain  amount 
having  been  insured  by  a  policy  on  ship 
or  ships  which  should  sail  on  the  voyage 
insured  between  the  1st  of  October  1799 
and  the  1st  of  June  1800;  a  memoran- 
dum written  on  the  policy  on  the  1 1  th 
of  June,  extending  the  time  of  sailing 
to  the  1st  o^  August  1800,  does  not  re- 
quire a  new  stamp;  being  within  the 
13th  section  of  the  stat.  35  G.  3.  c.  63., 
which  provides  that  the  act  of  imposing 
the  stamp  shall  not  extend  to  prohibit 
the  making  any  lawful  alteration  in  the 
terms  or  conditions  of  any  policy,  &c. 
Kensington  v.  Inglis,  H.  47  G.  3.     273 

5.  Where  a  certain  trading  with  an  alien 
enemy  for  specie  and  goods  to  be 
brought  from  the  enemy's  country, 
in  his  ships,  into  our  colonial  ports, 
was  licenced  by  the  king's  authority ; 
held  that  an  insurance  on  the  enemy  s 
ship,  as  well  as  on  the  goods  and  specie 
put  on  board  for  the  benefit  of  the 
British  subjects,  was  incidentally  lega- 
lized; and  that  it  was  competent  for 
the  British  ageet  of  both  parties,  in 
whose  name  tlie  insurance  was  effected, 
to  sue  upon  the  policy  in  time  of  war  ; 
the  trust  not  contravctiing  any  rule  of 
law  or  of  public  policy,  and  there  being 
no  personal  disability  in  the  plaintiff  on 
the  record  to  sue.  Kensington  v.  Imflis, 
H.  47  G.  3.  "273 

6.  A  policy  effected  on  "  ship  and  out-Jit" 
on  a  voyage  upon  the  Southern  Whale 
Fishery  outand  home,  cannot  be  altered 
by  consent,  after  the  ship  sails,  and  the 
risk  attaches,  loan  insurance  on  "  ship 
"  and,  goods,"  without  a  new  stamji ; 

ovt-fit, 
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out-Jit,  the  subject  matter  of  insurance, 
being  essentially  different  in  such  a  voy- 
age from  goods;  and  therefore  not 
within  tlie  exception  of  the  stat.  35  G.  3. 
c.  63.  s.  13.  which  enables  alterations 
to  be  made  in  the  terms  or  conditions  of 
a  policy,  without  having  a  new  stamp, 
so  that  the  thing  insured  remains  the 
projierty  of  the  same  persons,  &c.  Hill 
V.  Patten,  E.  47  G.  3.  373 

7.  It  seems  however  that  shifting  or  suc- 
cessive cargoes  on  board  the  same  ship 
in  the  course  of  the  same  adventure,  (as 
in  the  African  and  other  trades,)  out 
and  home,  may  be  covered  by  an  insur- 
ance on  goods.  ib. 

INTEREST, 
See  Infant,  No.  1. 

JUDGMENT, 
See  Verdict,  No.  1. 

JURISDICTION, 
See  Court  of  Requests. 

1 .  The  St.  Albans  paving  and  regulating 
act,  44  G.  3.  empowers  five  commis- 
sioners, assembled  at  a  public  meeting 
holden  by  mrtue  of  the  statute,  to  do  cer- 
tain acts;  amongst  others,  to  deliver 
Tiotice  in  writing  to  any  inhabitants  to 
abate  nuisances  and  encroachments  in 
the  street  before  their  houses  ;  and  on 

.  failure,  empowers  the  commissioners  to 
abate  them;  and  gives  an  appeal  to 
the  Quarter  Sessions  of  the  borough 
"  £^ainst  any  matter  or  thing  to  be  done 
by  the  commissioners  in  pursuance  of 
the  act;"  held  that  an  appeal\Q.y  against 
such  notice  in  writing;  such  construc- 
tion being  within  the  words  of  the  act, 
&c.  and  most  beneficial  for  the  commis- 
sioners themselves,  as  well  as  for  the  in- 
habitants whose  property  was  to  be  af- 
fected by  such  acts.  The  King  v.  King- 
ston and  Others,  M.  47  G.  3.  41 

2.  Though  the  act  says,  that  "  all  mo- 
nies paid,  expended  by,  or  recovered 
against  the  commissioners  or  their  trea- 
surer, &c.  by  means  of  any  action,  pro- 
secution, &c.  or  appeal,  for  any  cause 


relating  to  the  act,  or  any  thing  done 
by  or  under  the  authority  of  the  same, 
shall  be  defrayed  out  of  the  money  in 
the  hands  of  the  treasurer ;  it  does  not 
extend  to  discharge  the  commissioners 
from  personal  responsibility,  in  the  first 
instance,  for  the  costs  of  an  appeal 
awarded  to  be  paid  by  them ;  however, 
they  may  afterwards  recoup  themselves 
out  of  the  fund  in  the  treasurer's  hands. 

41 

3.  The  statute  20  G.  2.  c.  19.  giving  the 
magistrates  jurisdiction  to  determine 
differences  between  masters  and  servants 
in  husbandry,  artificers,  handicraftsmen, 
miners,  potters,  &c.  "  and  other  labour- 
ers" employed  for  any  certain  time,  or 
in  any  other  manner,  respecting  wages 
within  certain  sums,  extends  to  labour- 
ers of  all  descriptions,  and  not  merely 
in  the  particular  trades  or  business  there 
enumerated :  and  consequently  includes 
wages  earned  by  a  labourer,  who  con- 
tracted to  dig  andstean  a  well  for  cattle, 
to  be  paid  for  by  the  foot,  and  who 
employed  another  to  assist  him  in  the 
work.  Lowther  v.  The  Earl  of  Rad- 
nor, M.  47  G.  3.  113 

4.  The  party  appealing  to  the  Sessions  is 
not  thereby  precluded  from  afterwards 
disputing  its  jurisdiction  in  the  particu- 
lar case.  Loicther  v.  The  Earl  of  Rad- 
nor, M.  47  G.  3.  ib. 

5.  Trespass  lies  not  against  magistrates 
acting  upon  a  complaint  made  to  them 
on  oath,  by  the  terms  of  which  they 
have  jurisdiction;  though  the  real  facts 
of  the  case  might  not  have  supported 
such  complaint;  if  such  facts  were  not 
laid  before  them  at  the  time  by  the  party 
complained  against,  having  due  notice 
of  such  complaint,  and  being  properly 
summoned  to  attend.  ib. 

6.  By  the  general  highway  act  13  G.  3. 
c.  78.  a  new  highway  must  be  set  out 
before  an  old  one  can  be  stopped  up, 
and  it  is  not  sufficient  that  another  old 
highway  was  widened  in  parts  to  answer 
the  purpose  of  a  new  road.  And  if  a 
new  highway  be  not  set  out  before  the 
old  one  be  stopped  up,  the  legality  of 
the  orders  of  the  justices  for  diverting 
the  old  road  and  stopping  it  up,  may  be 

quel- 
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questioned  in  an  action  of  trespass,  not- 
withstanding such  orders  were  confiimed 
by  the  Sessions  on  appeal  stating  the 
fact  of  a  new  road  being  set  out  in  lieu 
of  the  old  one.  Welch  v.  Nash,  E. 
47  G.  3.  394 

7.  The  propriety  of  granting  a  warrant, 
by  commissioners  of  bankrupt,  for  the 
arrest  of  a  witness  refusing  to  obey  their 
summons,  being  an  act  of  discretion, 
must  be  determined  upon  by  the  com- 
missioners acting  together  at  the  time. 
And  their  order  to  their  officer  to  make 
out  such  warrant  must  be  taken  to  in- 
clude their  direction  as  to  the  persons 
to  whom  it  is  to  be  directed :  but  the 
mere  act  of  signing  the  names  of  the 
commissioners  to  die  warrant  may  be 
done  by  them  separately.  Battye  v. 
Oresley,  E.  47  G.  3.  319 

KIN. 
See  Administration,  No.  3. 

LABOURERS. 
See  Master  and  Servant  No.  1. 

LANDLORD  AND  TENANT. 

1.  An  agreement  to  lease  at  a  certain  rent, 
and  that  the  lessor  should  not  turn  out 
the  tenant,  so  long  as  he  paid  the  rent, 
and  did  not  sell  any  article  injurious  to 
the  lessor's  business,  either  purports  to 
be  a  lease  for  life,  and  would  then  be 
void,  as  not  being  creatable  by  parol ; 
or  if  it  operate  as  a  tenancy  from  year  to 
year,  itmust  necessarily  be  determinable 
by  either  party  giving  the  regular  notice 
to  quit.     Doe  v.  Browne^  H.  47.  G.  3. 

165. 

2.  Where  one  leased  for  21  years,  if  the 
tenant,  his  executors,  &c.  should  so  long 
continue  to  inhabit  and  dwell  in  the 
farm  house,  and  actually  occupy  the 
lands,  &c.  and  not  let,  set,  assign  over, 
or  otherwise  depart  with  the  lease;  held 
that  the  tenant  having  become  bank- 
iiipt,  and  his  assignees  having  possessed 
themselves  of  the  premises  and  sold  the 
lease,  and  the  bankrupt  being  out  of 
the  actual  possession  and  occupation  of 
the  farm,    the  lessor  might  maintain 
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ejectment  without  a  previous  re-entry ; 
the  continuance  of  the  term  itself  being 
made  to  depend  upon  the  lessee's 
actual  occupation.  Doe  v.  Clarke,  H. 
47  G.  3.  185 

3.  An  ejectment  against  the  bailiffs  pro 
tempore  of  a  corporation  caimot  be 
maintained  by  proving  payment  of  rent 
for  the  premises  by  the  annual  prede- 
cessors of  the  defendants  in  the  same 
office  for  several  years  before,  and  ser- 
vice of  the  notice  to  quit  on  the  defend- 
ants, the  existing  bailiffs ;  for  the  pay- 
ment of  such  rent  by  the  bailiffs  in  suc- 
cession is  merely  evidence  of  a  tenancy 
in  the  corporation.  But  at  an~y  rate 
such  tenancy  may  be  determined  by  a 
notice  to  the  corporation  to  quit, 
served  on  its  officers ;  after  which,  the 
owner  of  the  premises  may  destrain  the 
cattle  of  any  persons  trespassing  onTiis 
ground;  or  bring  his  action  against 
them ;  or  maintain  ejectment  against 
any  person  in  the  actual  possession  of 
the  premises.  Doe  v.  Woodman,  H. 
47  G.  3.  228 

4.  If  trees  be  excepted  out  of  a  demise, 
waste  cannot  be-  committed  by  cutting 
them  down;  and  therefore  ejectment 
cannot  be  brought  as  for  waste  commit- 
ted in  or  upon  the  demised  premises. 
Goodright  v.  Vixxian,  H.  47  G.  3.      190 

5.  Assumpsitlies  against  a  lessee  from  year 
to  year  upon  his  agreement  to  pay  rent 
during  the  tenancy,  notwithstanding  his 
bankniptcy,  and  the  occupation  o(  his 
assignees  during  part  of  the  time  for 
which  the  rent  accrued ;  which  were 
pleaded  in  bar.  Boot  v.  Wilson,  E. 
47  G.  3.  311 

6.  Debt  does  not  lie  against  a  banknipt 
on  the  reddendum  of  a  lease  for  rent  ac- 
cruing after  the  commissioners'  assign- 
ment ;  the  lessor's  assent  to  such  assign- 
ment being  virtually  included  in  the  act 
of  parliament  authorizing  the  assign- 
ment of  the  bankrupt's  estate.  Wad- 
ham  V.  Marlowe,  M.  25  G.  3.     314  n. 

7.  Where  a  demise  is  for  a  certain  time, 
no  notice  to  quit  it  necessary  at  or  be- 
fore the  end  of  the  term,  to  put  an  end 
to  the  tenancy  :  but  a  demand  of  pos- 
session and  notice  in  writing,  &c.  art 
K  k  necessary 
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LIVERPOOL. 


MANDAMUS. 


■ecessary  to  entitle  the  landlord  to  dou- 
ble rent  Or  value ;  and  such  demand 
may  be  made  for  that  purpose  above  six 
weeks  afterwards,  if  the  landlord  have 
done  no  act  in  the  mean  time  to  ac- 
knowledge the  continuation  of  the 
tenancy ;  and  he  will  there  upon  be  en- 
titled to  double  value  as  from  the  time 
of  such  demand,  if  the  tenant  hold  over : 
but  if  the  rent  were  before  reserved 

a'uarterly  and  such  demand  be  made  in 
ie  niiddle  of  a  quarter,  the  landlord 
cannot  recover  single  rent  for  the  ante- 
cedent fraction  of  such  quarter.  Cobb 
V.  Stokes,  E.  47  G.  3.  358 

LARCENY, 
See  Naval  Stores. 

LAND-TAX, 

This  is,  in  the  frame  of  it,  a  personal  tax. 
Rex.  V.  The  Inhabitants  of  Axmouth,  E. 
47  G.  3.  386 

LEASE, 
See  Lakdloed  and  Tenant,  No.  1,  2. 

LICENCE, 

See  Copyhold,  No.  2, 

1.  A  parol  licence  to  put  a  sky-light  over 
the  defendant's  area,  (which  impeded 
tlie  light  and  air  from  coming  to  the 
plaintiff's  dwelling-house  through  a 
window,)  cannot  be  recalled  at  pleasure 
after  it  has  been  executed  at  the  de- 
fendant's expence  ;  at  least  not  without 
tendering  the  expences  he  had  been  put 
to  :  and  therefore  no  action  lies,  as  for 
a  private  nuisance,  in  stopping  the  light 
and  air,  &c,  and  communicating  a 
stench  from  the  defendant's  premises  to 
the  plaintiff's  house  by  means  of  such 
sky-Ught.  Winter  v.  Brockwell,  E. 
47  G.  3.  308 

2.  Such  a  parol  licence  is  not  within  the 
statute  of  frauds. 

LITERPOOL  HACKNEY 
COACHES. 

See  Horse-Duty.  No.  2. 


LONDON. 
See  Court  of  Requests,  No.  2.  4. 

LOTTERY. 
See  Conviction,  No.  1,  2. 

MANDAMUS. 
See  Poor-overseers,  No.  2, 

1 .  A  defendant  indicted  here  for  misde- 
meanors committed  by  him  in  the  West 
Indies  in  a  public  capacity  under  stat. 
42  G.  3.  c.  85.  is  riot  entitled  under  that 
statute  upon  an  affidavit  in  the  common 
form  for  putting  off  a  trial  upon  the 
absence  of  a  material  witness,  to  put  off 
his  trial  till  return  made  to  writs  of 

,  mandamus  to  the  courts,  &c.  abroad, 
to  examine  witnesses ;  which  are  di- 
rected to  be  issued  in  such  cases  at  the 
discretion  of  the  Court  of  B  R. ;  but 
he  must  lay  before  the  Court  such  spe- 
cial grounds  by  affidavit  as  may  reason- 
ably induce  them  lo  think  that  the  wit- 
nesses sought  to  be  examined  are  mate- 
rial to  his  defence.  But  the  prosecutor 
in  such  cases  is  of  course  entitled  to  writs 
of  mandamus  for  the  like  purpose.  The 
King  v.  V.  Jones,  M.  47  G.  2.  31 

2.  No  mandamus  lies  to  the  archbishop  of 
Canterbury  to  issue  his  fiat  to  the  pro- 
per officer,  &c.  for  the  admission  of  a 
doctor  of  civil  law,  graduated  at  Cam- 
bridge, as  an  advocate  of  the  Court  of 
Arches.  The  King  v.  The  Archbishop  oj 
Canterbury,  H.  47  G.  3.  213 

3.  A  charter  having  granted  that  upon 
the  death  or  amotion  of  a  principal  bur- 
gess (who  is  appointed  to  hold  for  life)  it 
should  be  lawful  for  the  mayor  and  the 
remaining  principal  burgesses,  within 
eight  days  next  following ,  to  elect  ano- 
ther;  the  eight  days  after  a  vacancy 
having  slipped  without  an  election,  a 
mandamus  was  granted  upon  the  stat. 
11  G.  1.  c.  4.  s.  2.  to  make  an  election. 
The  KingU.  The  Mayor,  8^c.  of  Thet- 

ford,  H.  47  G.  3.  270 

4.  If  a  presiding  officer,  who  by  the  con- 
stitution of  the  borough  forms  an  inte- 
gral partqf  an  elective  assembly,  depart 
from  it  after  the  meeting  has  been  regu- 
larly 


MORTGAGE, 


OUTLAWRY. 
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larly  formed,  and  the  election  entered 
upon,  but  before  it  is  completed,  an 
election  made  after  his  departure  is  void. 
The  King  v.  Buller,  E.  47  G.  3.       389 

5.  A  mandamus  lies  to  the  ordinary  to 
grant  administration  to  a  sole  next  of 
kin,  or  to  one  of  the  next  of  kin  if  there 

^  be  s«veral.  Rex  v.  The  Inhabitants  of 
Horsley,  E.  47  G.  3.  408 

MANOR. 

See  Fine,  No.  2. 

MASTER  AND  SERVANT. 

The  Stat.  20  Geo.  2.  c.  19.  giving  the 
magistrates  jurisdiction  to  determine 
differences  between   masters  and  ser- 

•  vants  iu  husbandry,  artificers,  handi- 
craftsmen, miners,  potters,  &c.  "  and 
other  labourers,^*  employed  for  any  cer- 
tain time,  or  in  any  other  manner," 
respecting  wages  within  certain  sums, 
extends  to  labourers  of  all  descriptions, 
and  not  merely  in  the  particular  trades 
or  business  there  enumerated :  and  con- 
sequently includes  wages  earned  by  a 
labourer,  who  contracted  to  dig  and 
stean  a  well  for  cattle,  to  be  paid  for 
by  the  foot,  and  who  employed  ano- 
ther to  assist  him  in  the  work.  Low- 
ther  v.  The  Earl  of  Radnor,  M.  47  G.  3. 

113 
MIDDLESEX. 
See  CouKT  of  Requests,  No.  3. 

MISDEMEANOR. 
See  Indictment,  No.  4,  Mandamus,  1. 

MISDESCRIPTION  OF  LANDS 
IN  A  WILL. 

See  Devise,  No.  3. 

MORTGAGE. 

1.  Though  a  bill  of  sale  for  transferring 
the  property  in  a  ship  by  way  of  mort- 
gage may  be  void,  as  such,  for  want 
of  reciting  the  certificate  of  registry 
therein,  as  required  by  stat.  26  G.  3. 
c.  60.  s.  17.;  yet  the  mortgagor  may 
be  sued   upon  his  personal  cov(*nant 


contained  in  the  same  instrument  for 
the  re-payment  of  the  money  lent. 
Kerrison  v.  Cole,  H.  47  G.  3.  231 

2.  The  devisee  of  the  equity  of  redemp- 
tion, (the  legal  fee  being  in  a  mortga- 
gee,) is  hot  liable  in  covenant,  as 
assignee  of  all  the  estate,  right,  title, 
and  interest,  of  the  original  covenantor. 
The  Mayor,  Sfc.  of  Carlisle  v.  Blamire, 
T.  47  G.  3.  487 

NAVAL  STORES. 
One  convicted  upon  the  stat.  9  &  13  IF.  3. 
c.  41.  s.  2.  of  having  unlawfully  in  his 
possession,  or  concealing,  the  king's 
naval  stores,  cannot  since  the  stat. 
39  &  40  Geo.  3.  c.  89.  s.  2.  be  sen- 
tenced to  hard  labour.  The  King  v. 
Bridges,  M.  47  G.  3.  63 

NOTICE  TO  QUIT, 

See  Landlord  and  Tenant,  No.  1. 
3.7. 

NUISANCE, 

A  parol  licence  to  put  a  sky-light  over 
the  defendant's  area,  (which  impeded 
the  light  and  air  fron^  coming  to  the 
plaintiff's  dwelling-house  through  a 
window)  cannot  be  recalled  at  pleasure 
after  it  has  been  executed  at  the  de- 
fendant's expence  ;  at  least  not  without 
tendering  the  expences  he  had  been  put 
to :  and  therefore  no  action  lies  for  a 
private  nuisance,  in  stopping  the  light 
and  air,  &c.  and  communicating  a 
stench  from  the  defendant's  premises 
to  the  plaintiff's  house  by  means  of 
such  sky-light.  Winter  v,  Brockwell, 
E.  47  G.  3.  308 

OFFICER. 
See  Escape,  No.  1. 

ORDER  OF  JUSTICES. 
See  Bastardy,  No.  1,  2.  Insolvent 
Debtors,  2. 

OUTLAWRY. 
Upon  the  defendant's  coming  in  to  re- 
verse an  outlawry  in  a  civil  case,  upon 
K  k  2  the 
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the  Stat.  4  &  5  W.  ^  M.  c.  18.  the 
Usual  form  for  taking  the  recognizance 
of  bail  is  to  pay  me  condemnation 
money;  and  not  in  the  alternative,  to 
pay  it,  or  render  the  defendant.  Ma- 
tkewsv.  Gibson,  T.  47  G.  3.  527 

OVERSEER. 

See  P00R-0V£RS£SIt. 

PARISH. 
See  Hundred. 

PENAL  LAWS  a»d  PENALTIES. 
See  Compounding  Penalties. 

la  an  action  on  the  stat.  2  &  3  Ed.  6 
c.  13.  for  the  treble  value  of  tithe  corn, 
omitted  to  be  set  out,  it  is  not  enough 
for  the  defendant  to  shew  the  existence, 
in  fact,  of  a  custom  in  the  pM-ish  to  set 
out  the  II th  instead  of  the  10th  mow; 
for  the  validity  as  well  as  existence  of 
such  a  custom  is  properly  triable  in  this 
form  of  action,  uiough  penal  in  its  na» 
ture ;  being  given  to  the  party  grieved, 
and  his  only  remedy  at  common  law  for 
substraction  of  the  tithe  due  to  him. 
Phillips  V.  Davies,  H.  47  G.  3.         178 

PLEADING. 
See  Way,  No.  1,  2. 

1.  Where  the  whole  consideration  of  a 
promise  is  truly  stated,  and  also  all  such 
parts  of  the  promise  itself,  the  breach 
of  which  is  complained  of;  it  is  not 
necessary  to  state  in  the  declaration 
.other  parts  of  the  promise,  not  qualify- 
ing or  vailing  in  any  respect  the  parts 
so  complained  of  as  broken.  As  where 
the  plaintiff  declared  that  in  considera- 
tion of  his  re-delivery  to  the  defendant 
of  an  uiisound  horse,  which  he  had 
before  then  sold  to  the  plaintiff,  the 
defendant  promised  to  deliver  to  him 
another  horse  in  lieu,  &c.  which  should 
be  worth  801.  and  be  a  young  horse; 
and  then  alledged  a  breach  in  both  those 
respects:  held  sufficient;  though  the 
proof  were  not  only  of  a  promise  that 


the  second  horse  should  be  worth  80/. 
(which  it  was  not)  and  be  a  young 
horse,  but  also  of  a  warranty  that  it 
was  sound  and  had  never  been  in  harness. 
Miles  V.  Sheward,  M.  47  G.  3.  7 

In  covenant,  breaches  assigned  gene- 
rally against  the  defendant  for  having 
made  cordage  for  divers  persons,  and 
for  employing  other  persons  than  the 
plaintiff's  to  make  cordage  for  his  friends,. 
&c.  were  held  to  be  well  assigned; 
though  no  particular  persons  were 
named,  nor  the  quantities  or  kinds  of 
cordage  mentioned,  &c. ;  such  facts 
lying  more  particularly  within  the  de- 
fendant's knowledge.  Gale  and  Others 
V.  Reed.  M.  47  G.  3.  80 

(And  vide  tit.  Covenant,  No.  1.) 
3.  A  defendant  in  an  indictment  for  a 
misdemeanor  cannot  plead  over  to  the 
charge  after  a  plea  m  abatement  for  a 
misnomer,  on  which  issue  is  taken  and 
found  against  him.  The  King  v.  Gibson, 
M.47G.3.  107 

4.  A  plea  of  tender  ajier  the  day  of  pay- 
ment of  a  bill  of  exchange,  and  befort 
action  brought,  is  not  good ;  though 
the  defendant  aver  that  he  was  always 
ready  to  pay  from  the  time  of  the  ten- 
der, and  Uiat  the  sum  tendered  was  the 
whole  money  then  due,  owing,  or  payable 
to  the  plaintiff  in  respect  of  the  bill, 
with  interest,  from  the  time  of  the  de- 
fault, for  the  damages  sustained  by 
the  plaintiff  by  reason  of  the  non-per- 
formance of  the  promise.  Hume  v. 
Peploe,  H.  47  G.  3.  168 

5.  Qu.  Whether  a  special  plea  in  bar, 
stating  no  facts  but  what  might  have 
been  proved  under  the  general  issue,  but 
leaving  other  facts  unanswered  which 
the  general  plea  would  have  put  in  issue, 
be  good.     Boot  v.  Wilson,  E.  47  G.  3. 

311 

6.  Tlie  defendant  cannot  justify  an  assault 
and  false  imprisonment  of  A.  B.  by 
shewing  a  latitat  issued  against  C.  B., 
and  averring  that  it  was  issued  against 
A.  B.  by  tlie  name  of  C  B.,  and  that 
they  are  one  and  the  same  person ;  there 
being  no  averment  that  A.  B.  was 
known  as  well  by  the  name  of  C.  B. 
Shadgett  v.  CHpson,  E.  47  G.  3.      328 

7.  Par- 


POOR— OVERSEERS. 


POOR  RATE. 


624 


7.  Partiality  and  improper  conduct  in  an 
arbitrator,  in  making  his  award  without 
hearing  the  defendant  and  his  witnesses, 
cannot  be  pleaded  in  bar  to  an  action 
on  th«  bond,  conditioned  for  the  per- 
formance of  the  award ;  but  is  only 
matter  for  application  to  the  equitable 
jurisdiction  of  the  Court  to  set  aside 
the  award.  Neither  can  a  parol  agree- 
ment between  the  parties  to  wave  and 
abandon  the  award  be  pleaded  to  such 
action.  Braddicks.  Thomjpson,  E.  47 
G.  3.  344 

S,  A  defendant  in  trespass,  cannot  jus- 
tify, under  the  general  issue,  the  cutting 
the  posts  and  rails  of  the  plaintiffs, 
though  erected  upon  the  defendant's 
own  land ;  there  being  no  question 
raised  as  to  the  property  remaining  in 
the  plaintiff.  Welch  v.  Nash,  E.  47  G.  3. 

394 

9.  In  slander  the  plaintiff  averred  that  he 
had  in  due  manner  put  in  his  answer  on 
oath  to  a  bill  filed  against  him  in  the 
Court  of  Exchequer  by  the  defendant, 
(but  did  not  proceed  to  aver  any  collo- 
quium respecting  that  answer,  with 
reference  to  which  the  words  were  spo- 
ken ;)  and  then  alleged  that  the  defend- 
ant «aid  of  him,  that  he  was /orswor»  ; 
innuendo,  that  the  plaintiff  had  per- 
jured himself  in  what  he  had  sworn  i«  his 
aforesaid  answer  to  the  bUl  so /iled  against 
him  :  held  that  this  innuendo  could  not, 
without  the  aid  of  such  a  colloquium, 
enlarge  the  sense  of  the  words,  by  re- 
ferring them  to  the  answer  averred  in 
the  prefatory  part  of  the  declaration  to 
have  been  put  in.  Hawkes  v.  Hawkey, 
E.  47  G.  3.  427 

10.  It  is  sufficient  to  state  the  substance 
of  fines  and  recoveries  in  a  special 
verdict,  where  the  legal  result  only  is 
material.  Goodright  v.  Forrester,  T. 
47  G.  3.  560 

POLICE-OFFICE. 
Sk  Conviction,  No.  3. 

POOR— OVERSEERS. 

I .  Where  one  of  two  churchwardens  was 
also  appointed  overseer  of  the  poor,  a 


certificate  of  settlement  signed  by  both 
is  a  nullity,  and  does  not  prevent  an 
apprentice  serving  the  certificated  man 
in  the  certificated  parish  from  gaining 
a  settlement  therein  ;  for  the  certificate 
act  8  &  9  W.  3.  c.  30,  requires  the  cer- 
tificate to  be  under  the  Tiands  and  teals 
of  the  churchwardens  and  overseers,  or 
the  major  part  of  them,  or  of  the  over- 
seers where  there  are  no  churchwar- 
dens ;  and  there  must  be  at  least  two 
overseers  at  the  time.  The  King  v.  The 
Inhabitants  of  St.  Margarets,  Leicester^ 
E.  47  G.  3.  332 

2.  Although  a  parish  might  not  have  had 
the  benefit  of  the  statute  43  Eliz.  c.  2. 
before  and  at  the  passing  of  the  stat. 
13  &  14  Car.  2.  c.  12.;  but  perhaps 
at  that  period,  and  certainly  for  a  long 
course  of  years  antecedent  to  the  years 
1 773 — 5  maintained  its  poor  in  separate 
districts,  yet  it  was  competent  to  the 
parishioners  at  the  latter  period  to  cease 
acting  under  the  statute  of  Car.  2., 
and  to  recur  to  the  general  provision  of 
the  stat.  43  Eliz.  by  maintaining  their 
poor  as  one  entire  paiish :  and  having 
so  done  from  the  year  1775,  the  Court 
refused  a  mandamus  to  the  justices  of 
peace  to  appoint  separate  overseers  ai 
before  that  time.  The  King  v.  Palmer, 
E.47G.d.  416 

POOR  RATE. 

1.  Where  a  coal-mine  becoming  unpro- 
ductive ceases  to  be  worked,  the  lessee 
it  no  longer  liable  to  be  rated  for  it  to 
the  relief  of  the  poor,  although  he  be 
still  bound  by  his  covenant  to  pay  the 
rent  reserved  to  his  landlord.  Aliter, 
where  the  mine  is  itself  productive, 
although  it  be  worked  to  a  loss  by  the 
lessee,  after  deducting  the  proportion 
of  the  gross  value  of  the  produce  re- 
served to  the  owner.  The  King  v.  The 
Inhabitunts  of  Bedworth,  E.  47  G.  3. 

387 

2.  The  owners  of  the  packet-boats  em- 
ployed under  a  personal  contract  with 
the  post-masters  in  carrying  the  mails, 
&c.  between  Holyhead  and  Dublin,  are 
liable  in  respect  of  the  profits  accruing 
to  them  from  the  carriage  of  passengeri 
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and  luwgag^e  in  such  boats,  to  be  rated 
for  the  same  in  the  parish  of  Holyhead 
where  such  owners  reside,  and  from  and 
to  which  the  boats  sail,  where  they  are 
repaired,  and  where  the  passage-money 
is  in  part  receivable  and  is  collected ; 
though  they  are  registered  in  another 
place.     The  King  v.  Jones,  T.  47  G.  3. 

451 

3.  But  in  order  to  rate  a  person  for  per- 
sonal property  producing  profit  in  a 
parish,  not  only  the  property  must  be 
within  the  parish  at  the  time  of  making 
tlie  rate,  but  the  Owner  must  come 
"within  the  description  of  an  inhabitant 
of  such  parish.  Rex  v.  Liverpool  Pa- 
rish, H.  38  G.  3.  Rex  v.  Collison  and 
Taylor,  E.  43  G.  3.  and  Rex  v.  How- 
ard, M.  44  G.  3.  B.  R.  cited  in  Rex  v. 
Jones.  455 — 8 

4.  Where  the  farmer  is  rated  for  the 
whole  farm,  it  is  no  ground  of  objec- 
tion to  the  rate  by  a  third  person,  that 
a  dairyman  who  rented  under  the  farmer 
his  stock  of  cows  to  be  depastured  on 
the  same  land,  was  not  rated  for  such 
dairy;  although  it  were  stated  in  the 
case  that  the  dairyman  made  a  profit  of 
the  produce  of  the  cows,  independent 
of  the  profits  made  by  the  farmer.  For 
tliough  such  a  taking  of  a  dairy  be  a 
taking  of  a  tenement  in  law,  which  will 
confer  a  settlement,  yet  that  is  in  re- 
spect of  the  interest  in  the  land;  and 
tlie  rate  upon  the  farmer,  for  the  whole 
farm,  includes  all  the  profit  of  the  land 
and  the  stock  appertaining  to  it:  or 
considering  the  cows  as  personal  stock, 
distinct  from  the  land,  they  are  the  per- 
sonal stock  or  capital  of  the  farmer,  not 
of  the  dairyman;  and  the  latter  only 
makes  his  profit  by  his  labour  out  of 
the  capital  stock  of  another.  The  King 
V.  Brown,  T.  47  G.  3.  528 

5.  The  occupier  of  a  clay  pit  is  rateable 
for  the  same.  ib. 

6.  Silk  throwsters,  working  up  in  their 
mills  the  silk  of  their  employers  sent  to 
them  for  that  purpose,  are  not  liable  to 
be  rated  in  that  respect,  as  for  their 
stock  in  trade.  The  King  v.  The  Inha- 
bitants of  Sherborne,  T.  47  G.  3.      537 


POST  HORSE  DUTY. 
See  Horse  Duty. 

POWER. 
-See  Trust  akd  Trustees. 

PRACTICE. 

See    Affidavit    to     hold    to    Bail. 

Bail.     Court  of  Requests.     Costs. 

1.  A  defendant  indicted  here  for  misde- 
meanors committed  by  him  in  the  West 
Indies  in  a  public  capacity  under  stat. 

42  G.  3.  c.  85.  is  not  entitled  under 
that  statute,  upon  an  affidavit  in  the 
common  form  for  putting  off  a  trial 
upon  the  absence  of  a  material  witness, 
to  put  off  his  trial  till  return  made  to 
writs  of  mandamus  to  the  courts,  &c. 
abroad,  to  examine  witnesses;  which 
are  directed  to  be  issued  in  such  cases 
at  the  discretion  of  the  Court  of  B.  R. ; 
but  he  must  lay  before  the  Court  such 
special  grounds  by  affidavit,  as  may 
reasonably  induce  them  to  think  that 
the  witnesses  sought  to  be  examined 
are  material  to  his  defence.  But  the 
prosecutor  in  such  case  is  of  course  en- 
titled to  writs  of  mandamus  for  the 
like  purpose.  The  King  v.  Jones,  M. 
47.  G.  3.  31 

2.  The  Court  will  not  compel  an  attor- 
ney, upon  a  summary  application,  to 
deliver  up,  on  payment  of  his  demand, 
a  lease  put  into  his  hands  for  the  pur- 
pose of  making  an  assignment  of  it : 
there  being  no  cause  in  court,  nor  any 
criminal  conduct  imputed  to  him  in 
respect  of  it.  In  the  Matter  of  S. 
Lowe,  H.  47  G.  3.  237 

3.  A  writ  of  error  upon  a  judgment  in 
debt  on  a  recognizance  of  bail  is  a  stay 
of  execution;  not  being  within  the 
exception  of  the  stat.  3  Jac.  I.e.  S  • 
either  as  a  judgment  upon  an  obligation 
conditioned  for  payment  oi  money  only; 
(the  recognizance  being  to  pay  money 
or  do  something  else;)  or  as  a  judg- 
ment upon  a  contract,  which  is  there 
used  in  contra-distinction  to  an  obliga- 
tion.   Dell  V.   Wild,  H.  47  G.    240 

4.  In 


PROiMOTIONS,  &c. 


«26 


4.  In  covenant  upon  a  lease,  a  view  being 
proper  to  be  had,  the  venue  was 
changed  to  the  county  where  the  premi- 
ses lay ;  though  most  of  the  plaintiff's 
witnesses  resided  in  the  county  where 

the  venue  was  laid.     Hodinott  v.   Cox, 
H.A1G.2.  .       268 

5.  Upon  an  indictment  for  perjury  re- 
moved into  B.  R.  by  certiorari,  if  the 
prosecutor  gave  notice  of  trial  to  the 
defendant,  and  withdraw  his  record 
without  countermanding  his  notice  in 
time,  he  shall  pay  costs  to  the  defendant. 
The  King  v.  Bartrum,  H.  47  G.  3.  269 

6.  After  verdict  in  ejectment  for  a  mes- 
suage and  tenement,  the  Court  will  give 
leave  to  enter  a  verdict,  according  to 
the  Judge's  notes,  for  the  messuage 
only,  (pending  a  rule  to  arrest  the  judg- 
ment,) without  obliging  the  lessor  of 
the  plaintiff  to  release  the  damages. 
Goodtitle  V.  Otway,  E.  47  G.  3.     357 

7.  The  plaintiff  is  entitled  to  set  off  in- 
terlocutory costs  in  the  same  cause,  pay- 
able by  him  to  the  defendant,  against 
the  debt  and  costs  recovered  by  him  on 
the  final  result  of  the  cause  ;  notwith- 
standing the  objection  of  the  defendant's 
attorney  on  the  ground  of  his  lien, 
which  only  attaches  on  the  general 
result  of  the  costs,  &c.  of  the  cause, 
Howell  V.  Harding,  E.  47  G.  3.        362 

8.  Where  a  first  writ  of  error  abates, 
or  is  put  an  end  to  by  the  act  of  the 
plaintiff  in  error,  a  second  writ  of  error 
brought  in  the  same  court  is  not  a 
supersedeas  of  execution,  as  the  first  is: 
and  execution  may  then  be  sued  out 
without  leave  of  the  Court.  But  in 
error  of  matter  of  fact  coram  vobis, 
which  is  not  within  the  statutes  requir- 
ing bail  in  error,  the  writ  of  error  is 
or  is  not  a  supersedeas  according  to  cir- 
cumstances; and  the  Court  must  be 
moved  for  leave  to  sue  out  execution 
pending  it.  Birch  y.  Triste,  E.  47  G.  3. 

412 

9.  The  time  limited  by  the  stat.  9  and 
40  W.  3.  c.  15.  s.  2.  for  setting  aside 
award/,  made  under  submissions  by  vir- 
tue or  that  statute,  does  not  attacii  on 
awards  made  under  orders  of  nisi  prius. 
Synge  v.  Jervois*,  T.  47  G.  3.  466 


10.  The  sheriff  cannot  be  ruled  to  bring 
in  the  body  until  the  time  for  putting 
the  bail  has  expired.  The  King  v.  The 
Sheriff  of  Middlesex,  T.  47  G.  3.     525. 

11.  Upon  the  defendant's  coming  in  to 
reverse  an  outlawry  in  a  civil  case  upon 
the  Stat.  4  and  5  W.  Sf  M.  c.  18.  the 
usual  form  for  taking  the  recognizance 
of  bail  is  to  pay  the  condemnation  mo- 
ney ;  and  not  in  the  alternative,  to  pay 
it,  or  render  the  defendant.  Matthews 
V.  Gibson,  T.  47  G.  3.  547 

12.  Service  of  notice  of  plea  filed  on  a 
Sunday  is  void,  by  construction  of  the 
stat.  29  Car  2.  c.  7.  s.  6.  which  avoids 
all  process,  &c.  served  on  that  day. 
Roberts  v.  Monkhouse,  T.  47  G.  3.   547 

PRESSING. 
See  Seamek,  No.  1. 

PRIZE. 

A  flag  officer  at  the  Cape  of  Good  Hope 
sends  a  ship  of  his  squadron  within  the 
limits  of  another  flag  officer's  command 
in  the  Asiatic  seas,  for  the  special  pur- 
pose of  getting  her  repaired ;  and  after 
the  ship's  going  there  and  completing 
her  repairs  in  Qie  manner  directed  by 
the  latter  officer,  and  receiving  an  order 
from  him  to  convoy  certain  ships  on  her 
return  to  her  former  station ;  while 
executing  such  order,  being  accidentally 
separated  from  her  convoy,  took  a  prize 
within  the  limits  of  the  flag  officer's 
command  in  the  Asiatic  seas,  but  in  the 
course  of  rejoining  her  original  flag 
officer  at  the  Cape :  held  that  tlie  latter 
was  not  entitled  to  the  flag  officer's 
1  -8th  share  of  the  prize ;  his  command 
over  the  ship  being  suspended  while  she 
was  out  of  the  limits  of  his  own,  and 
within  the  limits  of  another  command. 
Holmes  v.  Rainier,  T.  47  G.  3.         502 

PROMOTIONS,  «&c. 

1.  Mr.  Thomson,  Mr.  Hart,  Mr.  Martin, 
and  Mr.  Leach,  were  made  King's 
Counsel  in  H,  47  G.  3.  296 

2.  Ld.  Erskine  resigned  the  Great  Seal, 
which  was  re-delivered  to  Ld,  ^Idon, 
E.  47  G.  3.  297 

K  k  4  3.  Sir 
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SALVAGE. 


SEAMAN. 


3.  Sir  V.  Gibbs,  succeeded  Sir  A.  Piggott 
as  Attorney-General;  and  Sir  T. 
Plumer  succeeded    Sir  S.  RomUUj  as 

*\  Solicitor-General.  297 

4.  Mr.  Morris  was  made  a  Master  in 
Chancery  in  the  room  of  Sir  W.  W. 
Pepys,  Bart,  who  resigned.  ib. 

5.  The  Honourable  S.  Perceval  was  ap- 
pointed Chancellor  of  the  Exchequer, 
and  of  the  Duchy  of  Lancaster.         ib. 

6.  Mr.  Baron  Sutton  received  the  Irish 
Great  Seal,  and  was  created  Lord 
Manners  of  Foston.  298 

7.  Mr.  Wood  was  made  a  Baron  of  the 
Exchequer,  and  knighted.  ib. 

RECOVERY  IN  FORMER 
ACTION. 

See  Assumpsit,  No.  5. 

RENT. 

See  Landlord  and  Tenant.  No.  5.  7. 

RE-ENTRY. 
See  Landlord  and  Tenant,  No.  2. 

REGISTRY  OF  SHIPS. 

See  Ship. 

REMAINDER. 

See  Fine,  No.  1. 

REVENUE. 
See  Horse  Duty. 

SAINT  ALBAN'S  PAVING,  &c. 
ACT. 

^eff  Appeal,  No.  1,  2.    Indictment, 
1,2,3. 

SALE. 

See  Ship,  N6.   1.  or  Vendor  and 
Vendee,  1. 

SALVAGE. 

The  commander  of  astranded  vessel  having 
by  the  recommendation  of  the  pilot, 
who  jame  to  his  assistance,  sent  to  the 


def«ndant  on  shore,  till  then  a  stranger 
to  him,  to  send  all  the  help  which  was 
necessary ;  which  he  accordiugly  did  ; 
and  under  his  direction  (but  also  under 
the  inspection  of  custom-house  officers 
attending)  the  goods  were  brought  on 
shore  and  housed  under  the  joint  lock* 
of  himself  and  the  collector  of  the 
customs ;  and  he  paid  all  the  salvors ; 
held  that  tlnis  constituted  him  the  agent 
of  the  owners,  and  took  the  case  out 
of  the  statute  \2Ann.  st.  2.  c.  18."  s.  2. 
for  regulating  the  quantum  of  salvage 
by  the  award  of  three  justices  of  peace; 
which  statute  only  applies  to  case* 
where  application  is  made  by  the  own- 
ers, &c.  to  certain  public  officers  named, 
and  the  salvage  is  made  under  their 
orders.     Baring  v.  Day,  M.  47   G.  3. 

67 

SEAMEN. 

1 .  Where  application  had  been  made  for 
the  discharge  of  an  impressed  seamen 
before  the  two  years  of  his  protection 
by  the  stat.  13  Geo.  2.  c.  17.  were  ex- 
pired ;  which  was  then  ineffectual, 
because  the  facts  were  not  verified  with 
sufficient  certainty :  yet  the  doubt  be  - 
ing  now  removed  by  another  affidavit, 
the  Court  granted  a  writ  of  habeas 
corpus  for  the  purpose  of  liberating 
him,  though  the  two  years  were  now 
expired.     Ex  parte  Bruce,  M.  47  G.  3. 

27 

2.  Seamen  enter  into  articles  to  serve  for 
monthly  wages  on  board  a  ship  "  bound 
for  the  ports  of  Madeira,  any  of  the 
West  India  islands,  Q.xiA  Jamaica,  and  to 
return  to  London;"  and  it  is  agreed 
that  they  shall  not  demand  or  be  entitled 
to  their  wages,  or  any  part  thereof,  un- 
til the  arrival  of  the  ship  at  the  port 
of  discharge,  &c.  (meaning  London) : 
held  that  though  the  ship  earned  freight 
upon  the  delivery  of  an  outward-bound 
cargo  at  Madeira,  and  of  another  cargo 
taken  in  at  Madeira  and  delivered  in 
the  West  Indies;  yet  that  being  lost  in 
her  passage  home  in  a  storm,  the  seamen 
could  not  recover  wages  pro  rata  upon 
the  outward  voyage,  by  reason  of  the 
express  .terms, of  the  stipulation  re- 
specting 


SETTLEMENT— BY  ESTATE. 


SET  OFF. 
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specting  wages. 
47  G.  3. 


Appleby  v.  Dods,  E. 
300 


SETTLEMENT— BY  APPREN- 
TICESHIP. 

Where  the  master  and  the  father  of  a  boy 
agreed,  under  seal,  that  the  master 
•hould  teach  the  son  the  art  and  mys- 
tery of  weaving  for  five  years,  and  find 
utensils,  and  that  the  son  should  receive 
half  his  earning,  and  the  master  the 
other  half ;  under  which  the  boy  served 
out  the  time  as  an  apprentice:  held 
that  this  agreement  between  the  father 
and  master  (to  which  the  son  was  no 
party)  not  binding  the  son,  or  the  fa- 
ther for  him,  to  any  service  to  the  mas- 
ter ;  but  the  son's  service  in  fact  being 
merely  voluntary;  was  no  apprentice- 
ship in  point  of  law ;  and  consequently 
no  settlement  could  be  gained  by  the 
son  serving  his  master  under  such  a  con- 
tract. Tke  King  v.  The  Inhabitants  of 
Cromford,  31.  47  G.  3.  25 

SETTLEMENT— CERTIFICATE. 

Where  one  of  two  churchwardens  was  also 
appointed  Overseer  of  the  poor,  a  certi- 
ficate of  settlement  signed  by  both  is  a 
nullity,  and  does  not  prevent  an  appren- 
tice serving  the  certificated  man  in  the 
certificated  parish  from  gaining  a  settle- 
ment therein ;  for  the  certificate  act 
8  &  9  W.  3.  c.  30.  requires  the  certifi- 
cate to  be  under  tht  hands  and  seals  of 
the  churchwardens  and  overseers,  or  the 
major  part  of  them,  or  of  the  overseers 
where  there  aie  no  churchwardens  ;  and 
there  must  be  at  least  two  overseers 
at  the  time.  The  Kiny  v.  the  Inhabi- 
tants of  St.  Maryeret,  Leicester,  E. 
47  G.  3.  332 

SETTLEMENT— BY  ESTATE. 

A  sole  next  of  kin  has  such  an  equitable 
interest  in  a  leasehold  tenement  of  the 
intestate,  that  she  gains  a  settlement  by 
residing  40  days  in  the  same  parish  after 
the  intestate's  death,  before  administra- 
tion granted  to  her.  And  it  matters 
not  that  the  widow  of  the  intestate  sur- 
vived him,  if  she  died  afterwards  with- 
out having  taken  out  letters  of  adn^i- 


nistration,  leaving  the  other  sole  next 
of  kin  to  the  intestate.  But  no  settle- 
ment is  gained  by  the  mere  relation  back 
to  the  death  of  th^  intestate  of  the 
letters  of  administratron  when  granted, 
taken  out  only  18  days  before  the  next 
of  kin  parted  with  her  interest  in  the 
leasehold  ;  so  as  to  connect  a  residenc« 
of  those  18  days  with  a  residence  by 
such  next  of  kin  in  the  same  parish  for 
more  than  40  days,  after  the  deaths  of 
the  intestate  and  his  widow,  before  such 
administration  granted.  The  King  ▼. 
The  Inhabitants  of  Horseley,  E.  47  G.  3. 

405 

SETTLEMENT— EVIDENCE  OF. 

1 .  Giving  parish  relief  to  a  pauper  within 
the  parish  is  no  evidence  of  his  settle- 
ment there.  In  the  instance  in  question 
the  relief  was  administered  at  one  time 
for  a  fortnight,  and  at  another  time  for 
a  longer  period,  in  the  parish  work- 
house. The  King  v.  The  Inhabitants  of 
Chatham,  T.  47  G.  3.  498 

2.  Hearsay  evidence  of  the  declaration 
of  a  deceased  father  as  to  the  place  of 
birth  of  his  bastard  child  is  not  admissi- 
ble to  prove  the  birth  settlement  of 
such  child.  The  King  v.  The  Inhabit" 
ants  ofErith,  T.  47  G.  3.  539 

SETTLEMENT—BY  RATING. 

A  custom-house  officer  who  was  rated  for 
his  salary  towards  the  land-tax,  and  in 
fact  paid  the  rate  himself,  though  the 
money  was  either  given  to  him  before- 
hand for  the  purpose,  or  allowed  to 
him  afterwards  by  the  collector,  gain* 
a  settlement  in  the  parish  in  which  he  is 
go  rated  and  pays.  The  King  v.  The 
Inhabitants  of  Axmouth,  E.  47  G.   3. 

383 

SET  OFF. 

The  plaintiff  is  entitled  to  set  off  inter- 
locutory costs  in  the  same  cause,  pay- 
able by  him  to  the  defendant,  against 
the  debt  and  costs  recovered  by  him  on 
the  final  result  of  the  cause ;  notwith- 
standing the  objection  of  the  defendant's 
attorney  on  the  ground  of  his  lien, 
which  only  attaches  on  the  general  re- 
sult 
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SHIP. 


SLANDER. 


suit  of  the  costs,  «fcc.  of  the  caiise. 
Howell  V.  Harding,  E.  47  G.  3.        362 

SHIP. 

1.  Where  the  legal  title  to  a  ship  re- 
mained for  a  month  after  the  sale  in  the 
vendors,  upon  the  face  of  the  register, 
by  reason  of  the  vendee  having  omitted 
for  so  long  to  deliver  a  copy  of  the 
indorsement  of  the  transfer  on  the  ori- 
ginal certificate  of  registry  to  the  pro- 
per officer  authorized  to  make  registry, 
&c.  pursuant  to  the  stat.  34  G.  3.  c.  68. 
».  15. ;  yet  the  vendors  are  not  liable 
during  that  interval  for  repairs  ordered 
by  the  captain,  under  the  direction  of 
the  vendee,  (who  for  this  purpose  must 
be  considered  as  a  stranger  to  the  legal 
owners,)  and  consequently  had  no  au- 
thority expres  or  implied  to  bind  them. 
Young  V.  Brander,  M.  47  G.  3.  10 

2.  Though  a  bill  of  sale  for  transferring 
the  property  in  a  ship  by  way  of  mort- 
gage may  be  void  as  such,  for  want  of 
reciting  the  certificate  of  registry  there- 
in, as  required  by  stat.  26  Geo.  3.  c.  60. 
s.  17.  yet  the  mortgagor  may  be  sued 
upon  his  personal  covenant  contained  in 
the  same  instrument  for  the  repayment 
of  tlie  money  lent.  Kerrison  v.  Cole, 
H.  47  G.  3.  231 

3.  The  stat.  34  G.  3.  c.  68.  s.  15.  reciting 
that  by  the  laws  in  force,  upon  any  al- 
teration of  property  in  any  vessel  in  the 
same  port  to  which  she  belongs,  an  in- 
dorsement on  the  certificate  of  registry 
is  required  to  be  made;  enacts  that 
such  indorsement  shall  be  made  in  the 
form  therein  expressed,  and  shall  be 
signed  by  the  vendor,  &c.  and  a  copy 
of  such  indorsement  shall  be  delivered 
to  the  registering  officer ;  or  otherwise 
the  sale  shall  be  utterly  null  and  void ; 
and  such  bffices  is  required  to  make  en- 
tries thereof  on  the  affidavit  on  which 
the  original  certificate  was  obtained, 
and  in  the  book  of  registi*y,  and  to  give 
notice  thereof  to  the  commissioners  of 
customs.  Then  s.  16.  provides  that  if 
any  vessel  shall  be  at  sea,  or  absent  from 
the  port  to  which  she  belongs,  when  such 
alteration  in  the  property  shall  be  made; 
so  that  an  indorsement  on  the  certificate 


cannot  be  made;  (assuming  that  the 
certificate  is  always  with  the  ship ; 
then  it  substitutes  a  bill  of  sale  to  be 
made  in  lieu  of  the  indorsement  on  the 
certificate ;  requiring  the  same  dehvery 
of  a  copy,  and  the  s^me  entries  and  no- 
tice thereof,  as  were  required  for  the 
indorsement  of  the  certificate  by  the 
prior  section  i  but  that  within  ten  days 
after  the  vessel's  return  to  her  port,  tha 
indorsement  or  the  certificate,  &c.  shall 
be  made ;  as  before  required.  Held 
that  the  provisions  of  the  two  sections 
comprehend  every  transfer  of  pro- 
perty in  a  ship ;  and  that  a  bill  of  sale 
executed  by  a  sole  owner  of  a  vessel 
belonging  to  the  part  of  Sunderland  to  a 
vendee  residing  in  London,  at  a  time 
when  the  vessel  was  tn  the  port  o/*  Lon- 
don, was  void,  for  want  of  complying 
with  the  requisites  of  one  or  other  of 
those  sections  ;  neither  of  them  having 
been  complied  with :  and  that  it  was 
not  sufficient  for  the  vendee  to  have 
complied  with  the  requisites  of  the  stat. 
7  &  8  IF.  3.  c.  22.  s.  21.,  which  re- 
quires a  registry  de  novo  upon  any 
transfer  of  property  to  another  port,  and 
that  the  former  certificate  shall  be  de- 
livered op  to  be  cancelled.  Hayton  v. 
/acAson,  r.  47  G.  3.  511 

SLANDER. 

1 .  Where  special  damage  is  necessary  to 
sustain  an  action  for  slander,  it  is  not 
sufficient  to  prove  a  mere  wrongful  act 
of  a  third  person  induced  by  the  slander, 
such  as  that  he  dismissed  the  plaintiff 
from  his  employ  before  the  end  of  the 
term  for  which  they  had  contracted  ; 
but  the  special  damage  must  be  a  legal 
and  natural  consequence  of  the  slander. 
Vicars  v.  Wilcocks,  jJ/.  47  G.  3.  1 

2.  In  slander  the  plaintiff  averred  that  he 
had  in  due  manner  put  in  his  answer  on 
oath  to  a  bill  filed  against  him  in  the 
Court  of  Exchequer  by  the  defendant, 
(but  did  not  proceed  to  aver  any  collo- 
quium respecting  that  answer,  with  re- 
ference to  which  the  words  were  spo- 
ken ;)  and  then  alledged  that  the  de- 
fendant said  of  him  that  he  was  for- 

' sworn;  innuendo,  and  the  piaintiffhad 

perjured 
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perjured  himself  in  what  he  had  swoni 
in  his  aforesaid  answer  to  the  bill  sojiled 
against  him :  held  that  this  innuendo 
could  not,  without  the  aid  of  such  a 
colloquium,  enlarge  the  sense  of  the 
words,  by  referring  them  to  the  answer 
averred  in  the  prefatory  part  of  the  de- 
claration to  have  been  put  in.  Hawkes 
V.  Hawkey,  E.  47  G.  3.  427 

SOUTHWARK. 
See  CotrRT  of  Requests,  No.  1. 

SPECIAL  DAMAGE. 
See  Evidence  No.  1,  or  Slander,  1. 

SPECIAL  VERDICT. 

iSee  Pleadings,  No.  10. 

STAMP. 

1.  A  guarantie  in  writing,  for  the  pay- 
ment of  goods  thereafter  to  be  pur- 
chased by  a  third  person  to  a  certain 
amount,  is  within  the  exception  of  the 
stamp  acts,  "  a  contract  for  or  relating 
to  the  sale  of  goods,"  and  need  not  be 
stami>ed.  Warrington  v.  Furbor,  H. 
47  G.  3.  242 

2.  Goods  and  specie  to  a  certain  amount 
having  been  insured  by  a  policy  on  ship 
or  ships  which  should  sail  on  the  voyage 
insured  between  the  1st  of  October  1799 
and  the  1st  oi  June  1800;  a  memoran- 
dum written  on  the  policy  on  the  11th 
of  June,  extending  the  time  of  failing 
to  the  1st  oi  August  1800,  does  not  re- 
quire a  new  stamp ;  being  within  the 
13th  section  of  the  stat.  35  Qeo.  3.  c. 
63.  which  provides  that  the  act  im- 
posing the  stamp  shall  not  extend  to 
prohibit  the  making  any  lawful  altera- 
tion in  the  teryns  or  conditions  of  any 
policy,  &c.  Kensington  v.  Inglis,  H. 
47  G.  3.  273 

3.  A  policy  effected  on  "  ship  and  outfit" 
on  a  voyage  upon  the  Southern  Whale 
Fishery  out  and  home,  cannot  be  altered 
by  consent  after  the  ship  sails,  and  the 
risk  attaches,  to  an  insurance  on  "  ship 
and  goods,"  without  a  new  stamp  ;  otit- 
fit,  the  subject-matter  of  insurance,  be- 
ixjg  essentially  different  in  such  a  voyage 


from  goods;  and  therefore  not  within 
the  exception  of  the  stat.  35  Geo.  3. 
c.  63.  s.  13.  which  enables  alterations  to 
be  made  in  the  terms  or  conditions  of  a 
policy,  without  having  a  new  stamp,  so 
that  the  thing  insured  remains  the  pro- 
perty of  the  same  persons,  &c. 

It  seems,  however,  that  shifting  or 
successive  cargoes  on  board  the  same 
ship  in  the  course  of  the  same  adventure, 
(as  in  the  African  and  other  trades,) 
out  and  home,  may  be  covered  by  an 
insurance  on  goods.  Hill  v.  Patten,  E. 
47  Geo.  3.  373 

STATUTE. 
See  Bankrupt,  No.  4. 
An  inclosure  act  having  directed  that  the 
allotments  made  by  the  commissioners 
should  for  ever  remain  for  the  benefit  of 
the  appointees:  held  that  an  award  and 
assignment  of  the  herbage  of  a  certain 
close  to  the  surveyors  of  the  highways 
and  tJieir  successors,  for  the  benefit  of 
the  parish  of  B.,  though  bad  as  a  com- 
mon law  conveyance,  the  appointees 
not  being  a  corporation,  was  yet  good 
as  a  parliamentary  declaration  of  the^ 
persons  entitled  to  take;  the  same  as 
if  the  terms  of  the  award  had  been  spe- 
cifically enacted.  And  the  lord  of  the 
manor,  in  whom  the  fee  of  the  soil  re- 
mained, is  a  trustee  for  the  surveyors  of 
the  highways  for  the  time  being.  John- 
son V.  Hodgson,  M.  47  G.  3.  38 

STATUTES. 
Hen.  VII. 

4.  c.  24.      (Remainder-man.     Entry.) 

552 
Edward  VI. 

2«fc3.  c.  13.    (Tithes)  178 

Elizabeth. 

5.  c.  9.    (Witness.     Expences.)  324,  5 
13.  c.  5.    (Fraudulent  Conveyance.)  497 

c.  20.  (Benefice.)  235 

18.  c.  3.    (Bastardy.)  193 

C.5.    (Usury.)  378 

31.  c.  3.    (OuUawry.     Bail.)  527 

43.  c.  2.    (Overseers  of  th6  Poor.)      33.'^ 

416 
(Bate.) 
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(Rate.)  451,  6 

c.  4.     (Charitable  uies.)  221 

c.e.     (Costs)  294 

James  I. 

1.  c.  15.    (Bankrupt.      Witness.)    319 
3.  c.  8.     (Writ  of  Error.     Costs.)    240 

Charles  II. 

13&14.  c.  12.    (Poor.    Overseers.)  416 

16&17.C.  8.      (Error.     Costs.)  298 

22  &  23.  c.  9.      (Costs.)  295 

29.  c.  7.  $.  6.    (Process  on  Sunday)  547 

William  and  Mary  and  William. 
3.  c.  11.       (Settlement.)  385 

4  &  5.  c.  13.      (Bail.    Outlawry.)    527 

7  &  8.  c.  22.  5.  21.    (Ship  register.)  511 

8  &  9.  c.  11.       (Assigning  breaches  on 

bond,  &c.)  331 

c.  30.    Certificate  of  settlement.)  332 

9  &  10,  c.  15.      (Award.)  466 
c.  41.    (Naval  stores.)  53 

Anne. 
12.  St.  2.  c  18.     (Salvage.)  57 

George  I. 

9.  c.  22.    (Burning  stacks.)  173 

11.  c.  4.    (Mandamus  to  elect.)  270 

12.  c.  29.      (Affidavit  of  bail.)  364 

George  II. 

2.  c.  36.     (Seamen's  wages.)  300 

6.  c.  31.      (Bastardy.)  193 

7 .  c.  8 .    (Stock  jobbing.)  304 

13.  c.  17.  Seamen.  Impress.)  27 
17.  c.  40.  (Naval  stores.)  53 
20.  c.  19.  (Labourers.  Jurisdiction.)  113 

22.  c.  47.         (Southwark  Court  of  Re- 

quests.) 28 

23.  c.  33.  (Middlesex  Court.)  29 
26.  c.  19.  Salvage.)  57 
31.  c.  11.    Servants  in  Husbandry.)  117 

123 

George  III. 

8.  c.  (Bridlington  inclosure  act.)  38 
13.  c.  78.  (Highway.)  394 
23.  c.  58.    (Stamp.)                            243 

25.  c.  51.    (Horse  duty.)  584 

26.  c.  60.    (Ship  register.)         231.515. 

517.  523 

34.  c.  68.    (Ship  register.)    10.  234.  511 

35.  c.  63.  (Policy  stamp.)  273.  373 
37.  c.  73.  (Seamen's  wages.)  300 
39.  c.  69.    {West  India  docks.)  16 


39  &  40.  c.  89.     (Naval  stores.)  53 

c.  104.       {London  Court  of  Requests.) 

239.  336.  347 

41.  b.  70.     (Ihsolvent  debtors.)    55.  180 

42.  c.  76.  (Police  magistrates.)  569 
c.  85.  (Misdemeanors  abroad).  31 
c.  119.    (Illegal  lotteries.)  568 

43.  c.  161.    (Horse  duty.)  583 

44.  c.  (St.  Alban's  regulating  act.^ 

41 
c.  54.  (Tolunteers.  Arrest.^  105 
c.  98.       ("Horse  duty.j  580 

45.  c.  13.     fHorseduty.;  583 

46.  c.  108.    (Insolvent  debtors.;        180. 

593 

STOCK-JOBBING. 

The  defendant  being  indebted  to  the 
plaintiff  in  4861.  4s.  6d.,  for  which  he 
was  sued ;  and  the  plaintiff  wishujg  to 
invest  the  amount  of  the  debt  in  stock  on 
the  19th  of  November  1803,  when  the 
same  would  have  purchased  908/.  1 6s. 
7d.  stock ;  in  consideration  of  forbearing 
his  action  and  demand  till  the  19th  of 
November  1804,  takes  bond  from  the 
defendant,  conditioned  for  the  transfer 
by  him  to  the  plaintiff  on  that  day  of 
908/.  16^.  7d.  stock,  with  such  interest 
as  the  same  would  have  produced,  as 
such  stock,  in  the  mean  time :  held  that 
this  was  neither  usurious,  nor  within 
the  pr«hibitii3n  of  the  stock -jobbing  act. 
7  G.  2.  c.  6.  Maddock  v.  Rumball,  E. 
47  G.  3.  304 

SUNDAY. 
See  Practice,  No.  12. 

SUPERSEDEAS. 
See  Error,  Writ  op.  No.  11. 

SURGEON. 

An  action  on  the  case  lies  against  a  surgeon 
for  gross  ignorance  and  want  of  skill  in 
his  profession,  as  well  as  for  negligence 
and  carelessness,  to  the  detriment  of  a 
patient :  though  if  the  evidence  be  of 
negUgence  only ;  which  was  properly 
left  to  the  jury,  and  negatived  by  them; 
the  Court  will  not  grant  a  new  trial, 
because  the  jury  were    directed  that 

want 
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want  of  skill  alone  would  not  sustain  the 
action.    Seart  v.  Prentice,  E.  47  G.  3. 

348 

TAXES. 
See  Horse  Duty. 

Tenant. 

See  Landlord  and  Tsvaitt. 

TENDER. 
A  plea  of  tender  afier  the  day  of  payment 
of  a  bill  of  exchange,  and  before  action 
brought^  is  not  good;  though  the  de- 
fendant aver  that  he  was  always  ready 
to  pay  from  the  time  of  the  tender,  and 
that  the  sum  tendered  was  the  whole 
money  then  due,  owing,  or  payable  to 
the  plaintiff,  in  respect  of  the  bill,  with 
interest,  from  the  time  of  the  default, 
for  the  damages  sustained  by  the  plaintiff 
by  reason  of  the  non-performance  of  the 
promise.    Hutm  v.  Peploe,  H.  47  G.  3. 

168 

TITHE. 

Id  an  action  on  the  stat.  2  &  3  Ed.  6. 
c.  1 3.  for  the  treble  value  of  tithe  corn 
omitted  to  be  set  out,  it  is  not  enough 
for  the  defendant  to  shew  the  existence, 
in  fact,  of  a  custom  in  the  parish  to  set 
out  the  II th  instead  of  the  10th  mow; 
for  the  validity,  as  well  as  existence  of 
such  a  custom  is  properly  triable  in  this 
form  of  action,  though  penal  in  its  na- 
ture ;  being  given  to  the  party  grieved, 
and  his  only  remedy  at  common  law  for 
subtraction  of  the  tithe  due  to  him. 
Phillips  V.  Davies,  H.  47  G.  3.         178 

TITLE. 
Slftf  Statute,  No.  1. 

TRADE. 

See  CoTENAHT,  No.  1.    (With  Enemy.) 
See  Ihsurance,  No.  1. 

1 .  Where  a  licence  to  trade  with  an  ene- 
my, granted  abroad,  had  been  returned, 
after  being  used,  to  the  secretary  of  the 
governor  by  whom  it  was  issued,  who 
had,  M  he  believad,   thrown  it  aside 


amongst  the  waste  papers  of  his  ofRce, 
and  did  not  know  what  was  become  of 
it ;  having  afterwards  searched  for,  but 
not  recollecting  the  finding  it,  and 
thinking  that  he  had  not  found  it,  this 
is  reasonable  and  probable  evidence  of 
the  loss  of  such  licence,  so  as  to  let  in 
parol  evidence  of  its  contents  :  the  pa- 
per not  being  considered  as  of  any  fur- 
ther use  at  the  time ;  and  the  witness' 
attention  not  having  been  then  called 
particularly  to  the  circumstances.  And 
the  witness  may  speak  to  the  contents 
of  the  licence  from  memory,  though  he 
had  made  an  entry  of  it  in  his  memoran- 
dum-book for  the  private  information 
of  himself  and  the  governor;  which 
book  was  not  produced,  he  having 
given  it  to  the  governor  who  was  gone 
abroad  without  returning  it  to  him  :  for 
such  book,  if  in  court,  would  not  have 
been  evidence  per  se;  but  could  only 
have  been  used  by  the  witness  to  refresh 
his  memory.  Kensington  v.  Inglis,  tl. 
47  G.  3.  273 

2.  Goods  and  specie  to  a  certain  amount 
having  been  insured  by  a  policy  on  ship 
or  ships  which  should  sail  on  the  voy- 
age insured  between  the  1  st  of  October 
1799  and  the  1st  of  June  1800  ;  a  me- 
morandum written  on  the  policy  on  the 
11th  June,  extending  the  time  of  sail- 
ing to  the  1st  of  August  1800,  does  not 
require  a  new  stamp  ;  being  within  the 
13th  sect,  of  the  stat.  35  G.  3.  c.  63. 
which  provides  that  the  act  imposing 
the  stamjy  shall  not  extend  to  prohibit 
the  making  any  lawful  alteration  in  the 
terjns  or  conditions  of  any  policy,  &c.  ib. 

3.  Where  a  certain  trading  with  an  alien 
enemy  for  specie  and  goods  to  be 
brought  from  the  enemy's  country,  in 
his  ships,  into  our  colonial  ports,  was 
licensed  by  the  king's  authority ;  held 
that  an  insurance  on  the  enemy^s  ship,  as 
well  as  on  the  goods  and  specie  put  on 
board  for  the  benefit  of  the  British  sub- 
jects, was  incidentally  legalized;  and 
that  it  was  competent  for  the  British 
agent  of  both  parties,  in  whose  name 
the  insurance  was  effected,  to  sue  upon 
the  policy  in  time  of  war;  the  trust 
not  contravening  an^  rule  of  law  or  of 
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public  policy,  arid  tfiere  being  no  per- 
sonal disability  in  the  plaintiif  on  the 
record  to  sue.  273 

TRESPASS. 
See  Lahdlord  and  Tenant,  No.  3. 

1.  Trespass  lies  not  against  magistrates 
acting  upon  a  complaint  made  to  them 
on  oath,  by  the  terms  of  which  they 
have  jurisdiction ;  though  the  real  facts 
of  the  case  might  not  hare  supported 
such  complaint ;  if  such  facts  were  not 
laid  before  them  at  the  time  by  the 

•     party  complained  against,  having  notice 

f    of  such  complaint,  and  being  properly 

summoned  to  attend.     Lowther  v.  The 

Earl  of  Radnor,  M.  47  G.  3.  113 

2.  Under  the  19th  section  of  the  general 
highway  act,  13  G.  3.  c.  78.  a  new 
highway  must  be  set  out  before  an  old 
one  can  be  stopped  up ;  and  it  is  not 
sufficient  that  another  old  highway  was 
widened  in  parts  to  answer  the  purpose 
of  a  new  road.  And  if  a  new  highway 
be  not  set  out  before  the  old  one  be 
stopped  up,  the  legality  of  the  orders 
of  the  justices  for  diverting  the  old 
road  and  stopping  it  up  may  be  ques- 
tioned in  an  action  of  trespass,  notwith- 
standing such  orders  were  confirmed 
by  the  Sessions  on  appeal,  stating  the 
fact  of  a  new  road  being  set  out  in  lieu 
of  the  old  one.  Welch,  v.  Nash,  E. 
47  G.  3.  394 

3.  The  defendant  camiot  justify  under  the 
general  issue  in  trespass  the  cutting  the 
posts  and  rails  of  the  plaintiff,  though 
erected  upon  the  defendant's  own  land ; 
there  being  no  question  raised  as  to  the 
property  remaining  in  the  plaintiff,     ib. 

TRIAL. 
See  Mandamus,  No.  1.  or  Practice,  1. 

TRUST  AND  TRUSTEES. 

See  Alien  Enemy,  No.  1. 

\.  A.,  tenant  for  life,  remainder  to  his  son 
B.  in  tail,  reversion  to  himself  in  fee, 
agreed  with  JB.  in  order  to  relieve  them- 
selves from  their  debts,  to  bar  the  en- 
tail: and  in  1773  they  conveyed  estates 


ih  N.  and  L.  to  the  use  of  trustees  and 
their  heirs,  in  trust  to  sell  the  N.  estates 
and  pay  the  debts,  &c. ;  and  as  to  the 
L.  estate  (the  only  one  in  question,)  in 
trust  that  the  trustees  should,  with  the 
consent  of  A.  and  his  wife,  and  of  £., 
or  the  survivor,  sell  the  inheritance  in 
fee,  and  apply  the  purchase-money  on 
the  trusts  after  mentioned ;  with  a  pro- 
viso that  the  rents,  issues,  and  profits, 
should,  until  sale  of  the  inheritance,  be 
received  by  such  person  and  for  such 
uses  as  they  would  have  been  if  the  deed 
had  not  been  made  and  no  fines  levied. 
And  as  to  the  money  arising  from  the 
sale  of  L.  estate,  in  trust  to  invest  the 
same,  with  the  like  consent,  in  the  pur- 
chase of  other  lands  in  fee,  to  be  settled, 
subject  to  certain  charges,  on  A.  for 
life,  remainder  to  B.  in  fee.     Held, 

1st,  That  the  use  of  the  L.  estate,  was 
immediately  executed  in  the  trustees 
even  before  any  consent  given  to  the 
sale  of  it  by  A.  &c. ;  and  that,  not- 
withstanding the  proviso,  which  stipu- 
lated only  for  tlie  receipt,  by  the  party 
before  entitled,  of  the  rents,  &c.,  as 
contradistinguished  from  the  legal  estate 
of  the  inheritance,  which  was  left  in  the 
trustees.  And  that  this  was  not  a 
mere  power  of  sale  in  the  trustees  tack- 
ed to  the  legal  estate  of  the  owner. 

2dly,  That  though  A.,  who  survived 
his  wife  and  B.,  continued  in  possession 
of  the  L.  estate  down  to  1795,  when  he 
sold  it,  and  died  some  time  after;  and 
though,  after  the  sale  of  the  N.  estate 
in  1774,  for  the  payment  of  the  debts, 
the  trustees  of  the  Z.  estate  never  in- 
terfered in  further  execution  of  the 
trust  during  .4.'*  hfetime,  but  brought 
ejectment  after  his  death  ;  yet  that  no 
presumption  could  be  made  at  the  trial 
in  favour  of  the  defendants,  who  pur- 
chased from  A.  in  1795,  for  a  valuable 
consideration,  without  notice,  either 
that  the  trustees  had  re-conveyed  the 
legal  estate  to  A.  in  his  lifetime,  as  upon 
a  satisfied  trust,  according  to  the  old 
uses ;  or  had  conveyed  a  new  estate  to 
him  as  a  purchaser  under  a  sale  by  them 
in  execution  of  their  trust.  For  a 
court  of  law  will  never  p  resume  a  re- 
conveyance 
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conveyance  by -trustees  ■where  such  re- 
conveyance would  be  a  breach  oi  their 
trust ;  which  would  be  the  case  here 
upon  a  supposition  that  B.,  the  son, 
was  a  purchaser  for  a  valuable  conside- 
ration of  the  remainder  in  fee,  which 
was  to  be  limited  to  him  upon  the  set- 
tlement of  the  new  estate  to  be  acquired 
with  the  purchase-money  of  the  L.  es- 
tate. Nor  is  such  a  presumption  to  be 
made  in  the  first  instance,  even  in  the 
case  of  a  doubtful  equity,  before  a  court 
of  equity  has  declared  in  favour  of  the 
equitable  title  of  the  party  for  whom 
such  presumption  is  required.  Nor  was 
there  any  evidence  to  support  a  pre- 
sumption that  A.  had  purchased  a  new 
estate  of  the  trustees. 

3dly,  That  A  .'s  possession  and  receipt 
of  the  rents,  issues,  and  profits  of  the 

'  L.  estate,  though  for  above  20  years 
after  the  creation  of  the  trust,  without 
any  interference  of  the  trustees,  did  not 
shew  his  possession  to  be  adverse  to  their 
title,  so  as  to  bar  their  ejectment  against 
his  grantees ;  such  possession  and  re- 
ceipt being  consistent  with  and  secured 
to  him  by  the  deed  of  trust.  Keen  v. 
Deardon,  H.  47  G.  3.  248 

2.  A  mere  equitable  intex-est  in  a  term  of 
years  cannot  be  taken  in  execution  by 
the  sheriff  under  a  writ  of  fieri  facias  at 
the  suit  of  a  judgment  creditor.  Scott 
V.  Scholei/,  T.  47  G.  3.  467 

USURY. 

1 .  The  defendant  being  indebted  to  the 
plaintiff  in  485/.  4«.  6d.  for  which  he 
was  sued ;  and  the  plaintiff  wishing  to 
invest  the  amount  of  the  debt  in  stock 
on  the  19th  of  Nov.  1803,  when  the 
same  would  have  purchased  908/,  16s. 
7</.  stock;  in  consideration  of  forbear- 
ing his  action  and  demand  till  the  19th 
of  Nov.  1804,  takes  bond  from  the  de- 
fendant, conditioned  for  the  transfer  by 
him  to  the  plaintiff  on  that  day  of  908/. 
16s.  Id.  stock  with  such  interest  as  the 
same  would  have  produced,  as  such 
stock,  in  the  mean  time :  held  that  this 
was  neither  usurious,  nor  within  the 
prohibition  of   the  stock-jobbing    act, 


7.  Geo,  2.  c.  8.  Maddock  v.  Rumbail  E. 
47  G.  3.  304 

2.  Money  paid  by  ^.  to  J?.,  in  order  to 
compromise  a  qui  tam  action  of  usury 
brought  by  B.  against  A.  on  the 
ground  of  an  usurious  transaction  be- 
tween the  latter  and  one  E.,  may  be 
recovered  back  in  an  action  by  A.  for 
money  had  and  received.  For  the  pro- 
hibition and  penalties  of  the  stat. 
18  Eliz.  c.  5.  attach  only  on  the"  infor- 
mer or  plaintiff,  or  other  person  suing 
out  process  in  the  penal  action,  making 
composition,"  &c.  contrary  to  the  sta- 
tute ;  and  not  upon  the  party  paying 
the  composition;  and  therefore  the 
latter  does  not  stand,  in  this  respect,  in 
pari  delicto,  nor  is  particeps  crimi- 
nis  with  such  compounding  informer 
or  plaintiff.  Williama  v.  Hedley,  E. 
Al  G.  3.  378 

3.  And  such  recovery  may  be  had,  al- 
though E.\  assignees  had  before  reco- 
vered from  B.  the  money  so  received 
by  him,  as  money  received  to  their  use 
(the  money  paid  by  way  of  composi- 
tion being  at  the  time  stated  to  be  E% 
money ;)  there  being  no  evidence  at  the 
trial  of  this  cause  to  shew  that  A.  tlie 
present  plaintiff  was  privy  to  that  suit. 

ib. 

VENDOR  AND  VENDEE. 

1 .  Where  the  legal  title  to  a  ship  remained 
for  a  month  after  the  sale  in  the  ven- 
dors, upon  the  face  of  the  register,  by 
reason  of  the  vendee  having  omitted 
for  so  long  to  deliver  a  copy  of  the  in- 
dorsement of  the  transfer  on  the  origi- 
nal certificate  of  registry  to  the  proper 
officer  authorized  to  make  registry,  &c. 
pursuant  to  the  stat.  34  G.  3.  c.  68. 
*.  15. ;  yet  the  vendors  are  not  liable 
during  that  interval  for  repairs  ordered 
by  the  captain  under  the  direction  of 
the  vendee,  (who  for  that  purpose  must 
be  considered  as  a  stranger  to  the  legal 
owners,)  and  consequently  had  no  au- 
thority express  or  impUed  to  bind  them. 
Young  V.  Brander,  A/.  47  G.  3.  10 

2.  The  vendee  of  goods  having  accepted 
a  bill  of  exchange  for  the  price  of  them, 

and 
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VISITOR, 


WARRANT. 


and  becoming  bankrupt  before  the  bil] 
became  due,  the  guarantee  who  paid 
the  vendor  after  the  bankruptcy  of  the 
vendee  may  recover  back  the  money 
from  the  latter,  without  proving  that 
any  demand  was  made  upon  hira  as  ac- 
ceptor of  the  bill,  before  such  payment 
by  the  guarantee ;  this  not  being  an 
action  upon  the  bill  itself;  and  the  no- 
torious insolvency  of  the  vendee  accept- 
or being  at  least  a  prima  facie  warrant 
to  the  guarantee  to  dispense  with  the 
making  of  such  demand  by  the  vendor 
who  held  the  bill;  however,  it  might 
still  be  competent  for  the  vendee  to  de- 
fend himself  against  this  action  by  the 
guarantee,  by  shewing  that  if  a  demand 
for  payment  had  been  made  upon  him 
by  the  holder,  the  bill  would  have 
been  paid.  Warrington  v.  Furbor,  H. 
47  G.  3.  242 

VENUE. 

In  covenant  upon  a  lease,  a  view  being 
proper  to  be  had,  the  venue  was 
changed  to  the  county  where  the  pre- 
mises lay;  though  most  of  the  plaintiff's 
witnesses  resided  in  the  county  where  the 
▼enue  was  laid.  Hodinoit  v.  Cox.  H. 
47  G.  3.  268 

VERDICT. 

After  verdict  in  ejectment  for  a  messuage 
and  tenement,  the  Court  will  give  leav« 
to  enter  the  verdict,  according  to  the 
Judge's  notes,  for  the  messuage  only, 
(pKBnding  a  rule  to  arrest  the  judgment), 
without  obliging  the  lessor  of  the  plain- 
tiff to  release  the  damages.  Goodtitle  v. 
Otway,  E.  47  G.  3.  357 

VILL. 

See  Hundred,  No.  1. 

VISITOR. 
Whert  the  founder  of  a  hospital  directed 
that  if,  in  making  up  the  accounts  of 
the  wardens  biennially  going  out  of  the 
ofiice,  any  doubt  should  arise,  which 
could  not  be  decided  by  the  new  war- 
dens, &c.  the  ordinary  should  decide 
itj  and  also  gave  to  hira  the  appoint- 


ment of  a  master,  upon  the  default  of 
other  persons  to  appoint,  within  certain 
tiroes ;  and  power  to  correct  or  amov9 
the  master  for  certain  causes,  and  also 
power  to  sequester  the  profits  of  the 
wardens,  «&c.  in  case  of  the  improper 
subtraction  of  a  certain  sum  directed  to 
be  kept  in  a  chest  for  special  purposes, 
until  the  money  was  replaced ;  and  also 
gave  to  the  ordinary  the  power  of  in- 
terpreting the  statutes  in  case  of  any 
doubt :  and  the  founder  also  delegated 
to  the  dean  and  chapter  of  York  power 
to  remove  the  wardens,  &c.  consenting 
to  mortgage  or  alienate  the  lands  of  the 
charity :  held  that  none  of  the  powers 
so  delegated  constituted  a  visitor,  so  as 
to  exclude  the  application  of  the  pow- 
ers granted  by  the  stat.  43  JSliz.  c.  4. ; 
and  consequently  that  a  commission  of 
charitable  uses  issued  out  of  the  Court 
of  Chancery  under  that  act  was  valid. 
Kirkhy  Ravensivorth  Hospital  Case,  H. 
47  G.  3.  '  221 

VOLUNTEERS. 

Volunteer  drill  Serjeants,  &c.  though  sub- 
ject to  the  regulations  of  the  mutiny 
act  for  trial  and  punishment  by  volun- 
teer courts,  martial,  according  to  the 
statute  44  Geo.  3.  c.  54.  s.  21.,  are  not 
privileged  from  arrest  for  debts  under 
20Z.  as  regular  soldiers.  Richman  \. 
Studwich,  M.  47  G.  3.  105 

WAGES. 

See  Seamen,  No.  2. 

WARRANT. 

1 .  The  warrant  of  commissioners  of  bank- 
rupt for  the  arrest  of  a  witness,  in  order 
to  examine  him,  may  issue  after  his  dis- 
obedience to  the  first  summons.  Bat- 
ty e  V.  Gresley,  E.  47  G.  3.  319 

2.  The  propriety  of  granting  such  warrant, 
being  an  act  of  discretion,  must  be  de- 
termined upon  by  the  commissioners 
acting  together  at  the  time.  And 
their  order  to  their  officer  to  make  out 
the  warrant  must  be  taken  to  include 
their  direction  as  to  the  persons  to  whom 
it  is  to  be  directed :  but  the  mere  act 

of 


WAY. 


WITNESS. 


636 


of  signing  the  names  of  the  commission- 
ers to  the  warrant  may  be  done  by  them 
^     separately.  319 

WARRANTY. 

Where  the  whole  consideration  of  a  pro- 
mise is  truly  stated,  and  also  all  such 

^  parts  of  the  promise  itself,  the  breach 
■  of  which  is  complained  of;  it  is  not  ne- 
cessary to  state  in  the  declaration  other 
parts  of  the  promise,  not  quaUfying  or 
varying  in  any  respect  the  parts  so  com- 

j  *  plained  of  as  .broken.  As  wheye  the 
plaintiff  declared,  that  in  consideration 
of  his  re-delivery  to  the  defendant  of  an 
unsound  horse,  which  he  had  before 
then  sold  to  the  plaintiff,  the  defendant 
promised  to  deliver  to  him  another 
horse  in  lieu,  &c.  which  should  be  ivorth 
80/.  and  be  a  young  horse ;  and  then 
alleged  a  breach  in  both  those  respects  ; 
held  sufficient ;  though  the  proof  were 
not  only  of  a  promise  that  the  second 
horse  should  be  worth  80/.  (which  it 
was  not)  and  be  a  young  horse,  but 
also  of  a  warranty  that  it  was  sound  and 
had  never  been  in  harness.  Miles  v. 
Sheward,  M.  47  G.  3.  7 

WASTE. 

If  trees  be  excepted  out  of  a  demise, 
waste  cannot  be  committed  by  cutting 
them  down;  and  therefore  ejectment 
cannot  be  brought  as  for  waste  com- 
mitted in  or  upon  the  demised  premises. 
Goodright  v.  Vivian,  H.  47  G.  3.     190 

WAY. 

See  Highway. 

1 .  One  who  has  a  grant  of  an  occupation 
way  may  declare  in  case  against  the 
owner  of  the  land  over  which  the  way 
leads  for  obstructing  it,  although  it  be 
proved  that  the  puljlic  in  general  had 
used  the  way  without  denial  for  the  last 
12  years.  Allen  v.  Ormond,  M.  47  G. 
3.  4 

2.  The  terminus  ad  quem,  being  laid  to 
be  a  public  highway,  is  proved  by  evi- 
dence of  ^public  footway,  though  such 

Vol.  VIII. 


description  of  the  terminus  might  h^ve 
been  bad  on  a  special  demurrer,  as  not 
being  sufficiently  certain.  ■  4 

WEST  INDIA  DOCK  COM- 
PANY. 

The  Stat.  39  Geo.  3.  c.  69.  s.  137.  gives  to 
the  West  India  Dock  company  certain 
rates  and  duties  for  all  goods  imported 
from  the  West  Indies  which  shall  be 
landed,  &c.  from  on  board  any  ship 
entering  into  and  using  the  docks; 
which  rates  are  directed  to  be  "  accep- 
ted for  the  use  of  the  docks,  and  the 
quays,  wharfs,  and  cranes,  and  the 
land-waiters'  fees  on  account  of  such 
goods  after  being  unshipped,  and  all 
charges  and  expences  of  wharfage,  land- 
ing, housing,  and  weighing  such  goods, 
and  of  such  cooperage  as  the  same  may 
want  after  being  unshipped,  and  all  rent 
for  warehouse  room  for  twelve  weeks, 
and  all  charges  of  delivering  the  same 
from  the  said  warehouses."  The  latter 
words  include  a  delivery  of  the  goods 
into  lighters  in  the  dock,  as  well  as  an 
immediate  delivery  from  the  warehouses 
into  land  carriages  placed  under  the 
cranes  of  the  warehouses ;  although  for 
the  purpose  of  such  delivery  into  light- 
ers it  be  necessary  to  put  the  goods  up- 
on trucks,  in  order  to  carry  them  across 
the  quay,  and  afterwards  to  crane  them 
into  the  lighters.  But  it  seems  that  if 
the  owner  require  any  work  to  be  done 
upon  the  goods,  ultra  the  mere  transitus 
of  them  from  the  warehouse  to  the 
lighter,  the  Company  are  entitled  to  an 
extra  compensation  to  be  settled  by  con- 
vention between  the  parties,  as  in  other 
cases  out  of  the  act.  Harden  v.  Smith, 
M.  47  G.3.  16 

WITNESS. 

See  Deposition,  Mandamus,  No.  1. 
or  Practice,  1. 

1 .  The  party  interested  in  a  witness's  tes- 
timony,   who  was  objected  to,  on  ac- 
count of  his  having  been  convicted  of 
felony,  and  his  imprisonment  being  un- 
L 1  expire 
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expired,  is  entitled  to  insist  on  proof 
of  suqh  conviction  by  the  record,  though 
admitted  by  the  witness  himself.  The 
King  v.  The  Inhabitants  of  Castell  Ca- 
rcinion,  M.  47  G.  3.  77 

2.  Under  the  Stat.  Jac.  1.  c.  15.  s.  10  & 
11.  it  is  not  necessary,  upon  summon- 
ing a  witness  before  commissioners  of 
bankrupt  to  be  examined  touching  the 
bankrupt's  effects,  to  tender  him  the 
expences  of  his  journey  before-hand; 
tliough  if  he  be  in  fact  without  the 
means  of  taking  the  journey,  it  may  be 
an  excuse  for  not  obeying  the  summons : 
and  consequently  a  wairant  issued  by 
the  commissioners  on  account  of  the 
non-attendance  of  such  witness,  with- 
out lawful  impediment,  authorizing  his 


arrest  for  the  purpose  of  examination 
is  legal.  Battye  v.  Gresley,  E.  47  G.  3. 

319 

3.  It  lies  on  the  party  so  summoned,  hav- 
ing a  lawful  excuse  for  not  attending, 
to  prove  the  fact  in  an  action  of  tres- 
pass and  false  imprisonment,  brought 
by  him  for  such  arrest :  admitting  that 
an  inability  to  bear  the  expence  of  the 
journey  is  lawful  impediment.  ib. 

4.  Such  warrant  for  the  arrest  of  the 
witness,  in  order  to  examine  him,  may 
issue  after  his  disobedience  to  ihejirsi 
summons.  ib^ 

WRIT  OF  ERROR. 
See  Error,  Writ  or, 
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